UK Hv epb2-2)- LP 24D 


THE MODERN LAW REVIEW 


VOLUME 28 





AUSTRALIA 


The Law Book Co. of Australasia Pty Ltd. 
Sydney: Melbourne : Brisbane 


CANADA AND U.S.A. - 


The Carswell Company Ltd. 
Toronto 


INDIA 


N. M. Tripathi Private Ltd. 
Bombay 


NEW ZEALAND 
Sweet & Maxwell (N.Z.) Ltd. 
Wellington 
PAKISTAN 


Pakistan Law House 
Karachi 


THE 


MODERN LAW REVIEW 


n Ll 
General Editor 
LORD CHORLEY, mM.a. 


7 ZA WERSI AAS 
AI IVENOIL YEN, 
f z pre sing 


ia ee 
ae 


é 


Say SIAE 
W bota 


— 






” ~ PS a é 
LIERE ay 





VOLUME 28 





LONDON 7 
STEVENS & SONS LIMITED 
' 1960 
+ 
kd * 
Å e $ e 


Published for the Proprietors 
The Modern Law Review Pimnited 
by Stevens & Sons Limited 
of Il New Fetter Lane 
in the City of London 
and inted wn Great Britain 
by Eastern Press Lamited 
London and Reading 


PON alae 


BE Ue,” 








aver noe * 


“pent of Law , Lis 


Ace. Nox Loyo% 


Datecarcce ses-sove 
- 4; 






2 t te 
“yy diet 
x e * 
Eeo ee eo 
as © 
Modern Law Review Limited 
London 1960 
é 
e © 
è e o . 


EDITORIAL BOARD 


Sık A. M. Carr-SAUNDERS, K.B.E., M.A., LL.D., LITT.D., 
F.B.A. 


2 Proressor A. G. DAVIS, LL.D. 
E. G. M. FLETCHER, LL.D., M.P. 

"m~e" Jonn G. FOSTER, Q.C., M.A., M.P. 

* Proressor W. FRIEDMANN, LL.D., DR.JUR. 
e Proressor Lon L. FULLER, A.B., J.D. 
PRroFEssor MORRIS GINSBERG, M.A., D.LIT. 
PROFESSOR A. L. GOODHART, K.B.E., Q.C., D.C.L., LL.D. 
Proressor H. R. Hanno, LL.B., DR.JUR. 


sin W. I. JENNINGS, K.B.E., Q.C., M.A., LITT.D., LL.D., 
F.B.A. 


PROFESSOR GEOFFREY SAWER, LL.M. 


ai pr 
ag 


: EDITORIAL COMMITTEE 


LorD CHORLEY, M.A., General Editor. © 
Proressor S. A. DE SMITH, M.A., PH.D. 
Proressor L. C. B. GOWER, M.B.E., LLM. . 
C. GRUNFELD, M.A., LL.B. 

Proressor O. Kaun-FREUND, LL.M., DR.JUR. 
A. LeoLIın PRICE, M.A. 

PROFESSOR J. UNGER, LL.M. 

GLANVILLE L. WILLIAMS, PH.D., LL.D., F.B.A. 


+ 


CONTRIBUTORS OF ARTICLES 


Bonaire, Goupon 
Borzz, D. A. V. 
Brown, L. NEvILrE 
Diamonn, AusrEyr L. 


eoorD, H. A. J. 
F 


BICKE, Granam L. 
t Formston, M. P. 
Gray, Hamisu R. 
Green, L. C. 


Problems of the Collecting Bank 
International Law and Human Rights 
The Offence of Wilful Neglect to Maintain a Wife 


16 
167 
1 


Hire-Purchase Agreements as Bills of Sale 899, 516 


Unit Trusts 

General Practice in Industry 

Return to Dunlop v. Selfridge? 

The Sovereignty of the Imperial Parliament 
The Eichmann Case 


Hantoran, PAUL The United States Supreme Court and Desegregation 


MILNER, ALAN 
NIKIFOROV, Boris S. 
O’Hreerms, PauL 
Parre, H. O. 


PENNINGTON, Roserr R. 


Rosen, LIONEL 
Rostow, Eucrxe V. 


WILLIams, GLANVILLE 


Sodomy as a Ground for Divorce 
Fundamental Principles of Soviet Criminal Law 
Blasphemy in Irish Law 


On the Validity of Judicial Decisions in the Nazi Era 


The Genesis of the Floating Charge 


The Privilege Against Self-Incrimination as to 
Adultery: Should it be Abolished? 


British and American Experience with Legislation 
Against Restraints of Competition 


The Effect of Penal Legislation in the 
Law of Tort 


Constructive Malice Revived 





129 


* d 
LEGISLATION 
Fatal Accidents Act, 1959 J. Unseen and 
O. KAHN-FREUND 60 
Judicial Pensions Act, 1960 Loro CHORLEY 587 


Landlord and Tenant (Furniture and Fittings) 
Act, 1959 Ary L. Diamonp 180 


Legitimacy Act, 1959 QO. Kanx-FrREUND 56 
Legitimacy Act, 1959-—-A Matter of Principle D. L. Burmer 28T a 
Local Employment Act, 1960 GABRIELE Gang 540 
Marriage (Enabling) Act, 1960 O. M. Srove 588 e 
Mental Health Act, 1959—~ à 
I. The Act and the Criminal Law J. E. Hart Wurms 410 
II. A Psychiatrists View T. C. N. Grasens 416 
IIX. Jurisdiction in Lunacy, The New Look RAYMOND JENNINGS 421 
National Insurance Act, 1959 Towy Lyxzgs 52 
Obscene Publications Act, 1959 J. E. Harn Wrams 285 
Street Offences Act, 1959 J. E. Harr Wousass 178 


REPORTS OF COMMITTEES 


Conflicts of Jurisdiction Affecting Children O. Kann-Frevyxp 64 
The Committee on the Rating of Charities and 
Kindred Bodies D. W. M. WATERS 68 
First Report of the Council on Tribunals J. A. G. GRIFFITH 660 
TREATIES 


The Free Trade Association and the Common 
Market Compared OD. G. VALENTINE B95 


OTHER MATTERS 


Correspondence 112, 726 


TABLE OF CASES NOTED 


Aberfoyle Plantations, Ltd. v. I. R. C. v. Hinchy 425 
Cheng 484 Iveagh v. Martin 682 
Ackroyd & Sons v. Hasan 560 Jones v. Challenger 708 
Addis v. Crocker 96 Kensington Borough Council v. 
Att.-Gen. v. Harris 670 Walters 190 
Att.-Gen. for South Australia v. Kiriri Cotton Co. Ltd. v. Ranch- 
Brown ` 545 hoddas Keshavji Dewani B22 
Baker y. Hopkins (T. E.), Lid. 108 Lilley v. Lilley 94 
a Bashir v. Commissioner of Lands 551 Tittle, Re B15 
Reals v. Hayward 674 Lowe v. Lombank, Ltd. 445 
Beecham Foods, Ltd. v. North Mann v. Saulnier 188 


Supplies (Edmonton), Ltd. 88 Maxine Footwear Co., Ltd. v. 
Beesly v. Hallwood Estates, Ltd. 688 Canadian Government Merchant 


Beetham v. Trinidad Cement, Ltd. 807 Marine, Ltd. 198 
Belfast Corporation v. O. D. Cars, Mount (D. F.), Ltd. v. Jay & Jay 
‘Ltd 802 (Provisions) Co., Ltd. 100 
Blanket Manufacturers’ Agree- Mwenya, Ha p. 78 
ment, Re 202 Ohochuku v. Ohochuku 827 
Bugle Press, Ltd., Re 668 Parker v. Clark 881 
Burton v. West Suffolk County Phrantres v. Argenti 446 
Council 574 Quintas v. National Smelting Co., 
Callwood v. Callwood 556 Ltd. 579 
Ceylon University v. Fernando 428 R. o. Brixton Prison Governor, 
Choo Jee Jeng, Re TT ex p. Caborn-Waterfeld 697 
Christchurch Corporation v. R. v. Dawson, R. v. Wenlock 482 
Flamingo Coffee Lounge, Ltd. 561 R. o. McKenna | 806 
Compagnie Algérienne de Meu- R. v. Walden 191 
nerie v. Katana Societa di Reade v. Smith 810 
Navigazione Marittima 568  Riorden v. War Office 194 
Cox v. Sorrell 695 Ross-Smith (orse. Radford) v. 
Crown Lands Commissioner v. Ross-Smith 699 
Page 672 Saffron v. Société Minière Cafrika 689 
Diamond v. Campbell-Jones 454 Samson v. Samson 440 
Director of Public Prosecutions Schneider v. Elsovitch 817 
Fawcett v, Saint-Mérat (Star Car Tsalkd : & Co. Ltd v 
Sales, Ltd., Claimant) 108,567 T34 roglou e a ae 
Godley v. Perry 200 oblee and Thorl. mb.H. 
Green Truck Sales Inc. v. Høegh Union of India v. Compania 
ines 564 Naviera Aeolus S.A. 487 
Hill (orse. Petchey) v. Hill 184 Waterside Workers Federation v. 
Hultquist v. Universal Pattern Hursey 90 
and Precision Engineering Co., Water-Tube Boilermakers’ Agree- 
Ltd. 577 ment, Re 79 
Imperial Glass, Ltd, v. Con- Welham v. Director of Public 
solidated Supplies, Ltd. 691 Prosecutions 678 
e e 
= e 
bd ° 


BOOK REVIEWS 


Allsop, Peter—The Legal Profession (Sth ed.) 


Amador, F. V.. Garcia~-The Exploitation and Conservation of, the’ 


Resources of the Sea (2nd ed.) 

Ammoun, Charles D.—Study of Discrimination in Bducation 

Annual Survey of South African Law, 1958 (The Faculty of Law, 
University of the Witwatersrand, Johannesburg) 

Ball, M. Margaret—-Nato and the European Movement 

Barry, John Vincent—Alexander Maconochie of Norfolk Island 

Bowett, D. -W.—Self-Defence In International Law 

Bowles, Michael—Gale on Easements (18th ed) ` 

Butler, T. R. Fitzwalter and Garsla, Marston—Archbold’s Pleadings, 
Evidence and Practice in Criminal Cases (84th ed.) 

Cavenagh, W. E.—The Child and the Court 

Coing, Helmut and Kronstein, Heinrich—Die nennwertlose Aktie als 
Rechtsproblem. Rechtsvergleichende Untersuchung unter besonderer 
Berucksichtigung des Amerikanischen Rechts 

Colombos, C. John-—-The International Law of the Sea (4th ed.) 

Critchley, Macdonald (Editor)—Notable British Trials Series. Vol. 88: 
The Trial of August Sangret 

Curtis, George H. and Ruoff, Theodore B. F.—The Law and Practice of 
Registered Conveyancing 

Davidson, Irwin D. and Gehman, Richard—The Jury is Still Out 

Davis, Kenneth Culp—Administrative Law Treatise 

de Smith, S.A.—Judicial Review of Administrative Action 

Devlin, Patrick—The Criminal Prosecution in England 

Drost, Pieter N.—The Crime of State. Vol. I, Humanicide; Vol. II, 
Genocide 

Enteignungen in der Sowjetischen Besatzungszone und die Verwaltung 
des Vermoegens von nicht in der Sowjetzone ansaessigen Personen 

Farren, C. D’O.—The Principles of Scots and English Land Law—A 
Historical Comparison 

Ford, Harold A. J.—Unincorporated Non-Profit Associations: Their 
Property and Their Liability 

——— (Editor)—Cases on Trusts 

Fordham, Jefferson B.—The State Legislative Institution: The Edward G. 
Donley Memorial Lectures, first series 

Franks, Michael—Limitation of Actions 

Friedmann, W.—Law in a Changing Society 

Friedrich, Carl J. (E:ditor)—Authority 


Ginsberg, Morris (Editor)—Law and Opinion in England in the Twentieth ” 


Century 
Goitein, H—Company Law 
Green, Le C.—-International Law Through the Cases (2nd ed.) 
Guest, A. G.—Anson’s Law of Contract (2lst ed.) 
Hahlo, H. R. and Kahn, Ellison—Company Law Through the Cases 
Hallett, V. G. H., McNabb, A. P. and Blanco White, T. A.—Prideaux’s 
Forms and Precedents in Conveyancing (Vol. 2) (25th ed.) 
Hart, H. L. A. and Honoré, A. M.—Causation in the Law 
International Lawyers’ Convention, 1958 ° 
James, Philip S.—General Principles of the Law of Torts 
James, Philip S.—Introduction to English Law (4th ed.) 
Johns, Reginald K —-Dymond’s Death Duties (18th ed.) 


x 


BOOK REVIEWS 


Jowitt, Earl (The Late Rt. Hon.) (General Editor) and Walsh, Clifford 
(E.ditor)—The Dictionary of English Law 
Judgements of the United Nations Administrative Tribunal. Numbers 
1 to 70 (United Nations) 
Keeton, G. W.—Cases on Equity and Trusts 
Keeton, G. W.—Social Change in the Law of Trusts 
Ker, B. S—Wills, Probate and Administration 
Kersell, John E.—Parliamentary Supervision of Delegated Legislation 
Kersley, R. H.—Gibson’s Conveyancing (18th ed.) 
è Lawton, C. E.—Enactments and Orders Concerning Savings Banks 
° Letbhols, Gerhard—Strukturprobleme der Modernen Demokratie 
Lioyd, Dennis—Introduction to Jurisprudence 
=m eo McGuffie, Kenneth C.—Kennedy on Civil Salvage (4th ed.) 
McWhinney, Edward (Editor)—Canadian Jurisprudence: The Civil Law 
. and Common Law in Canada 
Manca, Plinio—The Italian Code of Navigation 
" Marshall, Geoffrey and Moodie, Graeme C.—Some Problems of the 
ad Constitution 
Marshall, H. H.—Natural Justice 
. Megarry, R. E. and Wade, H. W. R-—The Law of Real Property 
d (2nd ed) 
Megrah, Maurice—The Legal Aspects of Goods as Banking Security 
Millard, Everett Lee—Freedom in a Federal World 
Munkman, John—Employer’s Liability at Common Law 
Namasivayam, §.~-Parllamentary Government in Ceylon, 1848-1958 
Parry, David Hughes—The Sanctity of Contracts in English Law 
Pennington, Robert R.—Principles of Company Law 
Peters, J. P. E. F.—Reversionary Practice 
Phillips, O. Hood—A First Book of English Law (4th ed.) 
Pickles, William-—-The French Constitution of October 4, 1958 
Raynes, H. E.—Insurance 
Richardson, Dudley—A Simple Guide to Negotiable Instruments and the 
Bills of Exchange Acts (2nd ed.) 
Riley, Denis—Consequentlal Loss (2nd ed.) 
Rivington, H. Gibson—Law of Property in Land (5th ed.) 
Robertson, A. H.—European Institutions 
Ruoff, Theodore, B. F—Concise Land Registration Practice 
St. John-Stevas, Norman—Walter Bagehot: A Study of his Life and 
Thought, Together with a Selection from his- Political Writings 
Salmon, Jean—La Rôle des Organisations Internationales en Matière de 
Prêts et d’Empronts—Problémesg Juridiques 
Sassoon, David M.—F.O.B. Contracts 
Schwartz, Bernard—The Professor and the Commissions 
Scott, F. R.—Civil Libertles and Canadian Federalism 
Shrand, David—The Administration of Insolvent Estates in South Africa 
” (2nd ed.) 
Silke, A. S—Tax Avoidance and Tax Reduction 
š Simpson, J. L., and Fox, Hazel—International Arbitration 
Singh, Nagendra-~Nuclear Weapons and International Law 
Smith, H. A.—The Law and Custom of the Sea (8rd ed.) 
Smith, J. C. (&iditor)—Criminal Case and Comment, 1958 
Squibb, G. D.—The High Court of Chivalry 
Street, Harry—The Law of Torts (2nd ed.) 
Sucharitkul, Sompong—State Immunities and Trading Activities in Inter- 
national Law 
The Adelaide Law Review. Vol 1, Number 1, 1960 
The Results of Probation. (A Report of the Cambridge Department of 
Criminal Science) 


F a 
xit BOOK REVIEWS 


Thompson, L. M.—The Unification of South Africa 718 
Van Panhuys, H. F.—The Role of Nationality in International Law 470 
Walker, David M.—The Scottish Legal System 589 
Watt, J. Muir—Agricultural Holdings (11th ed.) 219 
Weinburg, Arthur—Attorney for the Damned 722 


Williams, W. J.— Williams on Title, Supplement 1959 (2nd ed.) à 716 


Wilson, John Gray—The Trial of Peter Manuel: The Man who Talked 
too much 280 


Wortley, B. A.—Expropriation in Public International Law ` 467 
Yearbook on Human Rights for 1956 (Published by the United Nations) 471 


CORRIGENDA 


Page 492, lime 14. For ** defendant’s ” read “f defendants’.”’ 
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THE OFFENCE OF WILFUL NEGLECT 
TO MAINTAIN A WIFE 


Two recent cases? have underlined the uncertainty surrounding 
the matrimonial offence of wilful neglect to maintain. In this 
article it 1s proposed to recall briefly the statutory history of this 
offence, then to discuss these cases in the light of such meagre 
authorities as previously existed, and finally to venture some 
eriticisms of the present state of the law. 


Tue Statutory History OF THE OFFENCE 


By section 4 of the Summary Jurisdiction (Married Women) Act, 
1895, the husband’s wilful neglect to provide reasonable maintenance 
for the wife or her infant children whom he was legally liable to main- 
tain was included as one of five specific grounds upon which the 
wife might seek a justices’ order for the maintenance of herself 
and her children.? So far as concerned wilful neglect, this was a 


1 Jones v. Jones [1958] 8 All E.R. 410; Lilley v. Ialley [1958] 3 All E.R. 528 
(Div.Ct.); [1959] 3 W L.R. 306 (C.A.). 

2 The other grounds were s summary conviction for an aggravated assault upon 
the wifes, a conviction upon indictment for an assault upon her where the sen- 
tence exceeded a £5 fine or two months’ imprisonment, persistent cruelty 
towards her, and desertion. Further grounds were added by the Iicensing 
Act, 1902 (habitual drunkenness—drug-addiction being added in 1925), the 
Summary Jurisdiction Act, 1925 (insistence on sexual intercourse when suffering 
from venereal disease, compelling submission to prostitution, and persistent 
cruelty to wife's children), and the Matrimonial Causes Act, 1937 (adultery) 
The Matrimonial Proceedings (Magistrates’ Courts) Bul, now before Parla- 
ment, which consohdates and amends the Summary Jurisdiction (Separation 
and Maimtenance) Acts, 1895 to 1949, adds a new ground, that of a conviction 
for a sexual offence against a child of ether spouse, and makes all the grounds 
(except, of course, compelling submission to prostitution) equally available to 
the wife, although wilful neglect by the wife may only be a cause for complaint 
where the husband’s earning capacity is umpaired and the wife might reason- 
ably be expected to provide, or contribute towards, reasonable maintenance for 
him and the children having regard to the available resources of esithere spouse 
and oll the circumstances. e Bill embodies most, but not all, of the 
recommendations of the Royal Commission on Marriage and Divorce (see Cmnd. 
9678, paras. 1018-1065). 
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modification of the Married Women (Maintenance in Case of Deser- 
tion) Act, 1886, which had for the first time enabled a married 
woman to apply for a justices’ order where her husband was wilfully 
neglecting or refusing to maintain her, or her and her family, but 
only if this wilful neglect was combined with his desertion. Before 
1886, the neglected wife could either avail herself of her right at 
common law to pledge her husband’s credit for necessaries—a 
remedy as circumscribed in law as ineffectual in practice—or she 
might link a claim for financial provision to a petition in the High 
Court for a decree of restitution of conjugal rights, judicial separa- 
tion, nullity or dissolution of the marriage. If she adopted the 
latter course, she would have the burden of establishing the 
existence of one of the grounds appropriate to the particular 
decree sought: to prove merely that the husband had wilfully 
neglected to maintain her would not in itself be sufficient, although 
it might be an important factor in establishing such grounds as 
desertion or cruelty. Apart from these remedies accorded to the 
wife herself, the Poor Law Amendment Act, 1868, empowered the 
Poor Law authorities to obtain a justices’ order on her behalf 
against the husband where she was in receipt of poor relief through 
his failure to maintain her.7# 

The new statutory relief contained in the Act of 1895 was there 
qualified by the condition that the neglect to maintain must have 
caused the wife to leave her husband and live apart from him.* 
This qualification was removed in 1925: since the Summary Juris- 
diction (Separation and Maintenance) Act, 1925, a justices’ order 
may be obtained even where the wife (as one judge put it) “ despite 
her husband’s conduct, for reasons of forbearance or straitened 
circumstances, remained under the same roof.”* But, although 
there is now jurisdiction to make an order, it cannot be enforced 
so long as the wife continues to reside with the husband, and if 
the residence continues for three months after the order is made, 
the order ceases to have effect. On the other hand, continuing 
cohabitation in the full sense is, and always has been, a complete 
bar to any proceedings under the Act, and its resumption causes 
an existing order to lapse." 


4a Poor Law Amendment Act, 1868, s. 88. For this and other relevant provisions 
of the Poor Law, see Brown, “ National Assistance and the Inability to 
Maintain One’s Family ” (1955) 18 M.L.R. 112-116. 

3b This ‘‘ constructive desertion’ replaced the 1886 requirement of desertion 
simpliciter by the husband. Desertion, of course, had now become a separate 
ground for applying for an order, so that, whether he left her, or she was 
caused to leave him, m either case she could seek an order. 

3 See g. 1 (1). 

4 s, 1 (4). 

5 For the distinction between remdence and cohabitation in this context, see Evans 
v. Evans [1947] 2 All E.R. 656 and Wheatley v. Wheatley [1949] 2 All E.R. 
4289 and compare divergent view of Denning L.J. in Hopes v. Hopes [1948] 
2 All E.R. 920. The new Bill (by s. 7 (1)) would change the present law by 
allowing an order to be made, but not enforced, during cohabitation, such order 
to cease to have effect if the cohabitation continued for three months. Thus, 
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The Act of 1895 also provides that no order shall be made on 
a wife’s application where it is proved that she has been guilty 
of adultery, unless the husband has condoned or connived at, or by 
his wilful neglect or misconduct conduced to, the adultery °; 
moreover, an existing order must be discharged upon the husband’s 
request where the wife subsequently commits adultery.’ 

In 1949 wilful neglect to maintain was made an independent 
ground for proceedings in the High Court.’ This jurisdiction of 
the High Court, which is now contained in section 28 of the 
Matrimonial Causes Act, 1950, is of course wider than that of the 
magistrates In regard both to the amount and to the form of the 
financial provision which may be made for the wife.® But the 
meaning to be attached to the words ‘** wilful neglect to provide 
veasonable maintenance ”’ in section 28 is the same as that borne 
by the same words in the Act of 1895.1° 

The only other statutory mention of wilful neglect to maintain 
& spouse is in section 51 of the National Assistance Act, 1948, which 
in substance re-enacts an old provision in the Vagrancy Act, 1824.1 
Section 51 makes it a criminal offence where a person wilfully refuses 
or neglects to maintain himself or herself, or his or her spouse or 
children.’? Section 42 of the Act of 1948, which imposes an express 
duty on each spouse to maintain the other spouse and the children, 
does not speak of wilful neglect,** nor does section 48, which is 
the modern counterpart to the provision in the Act of 1868 mentioned 
above and empowers the National Assistance Board itself to apply 
for an order against the spouse defaulting in his duty under 
section 42. 

Such are the statutory provisions which embody the offence 
of wilful neglect to maintain.** As so often with matrimonial 


mere residence would no longer make the order unenforceable (cf. Caras v. 
Caras [1956] 1 All E.R. 624n. where a High Court order under M. C. A., 1950, 
s. 23 was enforced despite the parties being resident together). All but one 
of the Royal Commission recommended that an order made on the ground of 
wilful neglect should be enforceable notwithstanding cohabitation (Cmnd. 9678, 
para. 1049). 

6 g. 6. 

7T 3. 7. But if the adultery has been conduced to by his failure to keep up pay- 
ments under the order, the court may refuse to discharge ıt (8. J. A., 1925, 
s. 2 (1) (a)). The new Bill (by s. 8 (2) (b)) would extend the court's dıs- 
‘cretion to cases where he had condoned or connived at the adultery (thereby 
rulu the effect of Marczuk v. Marczuk [1956] 1 All E.R. 657). 

8 Law Reform (Miscellaneous Provisions) Act, 1949, s. 5. 

° Thos, periodical payments are not limited ın amount and may be secured 
for the spouses’ joint lives (see Pigott v. Pigott [1957] 3 All E.R. 482). 

10 Tulip v. Tulp [1951] P. 878, at 385. 

11 Vagrancy Act, 1824, s. 3. , 

12 Children include, in the case of a man, children of whom he is adjudged 
putative father and, in the case of a woman, her illegitimate children: s. 42 (2). 
The term is limited by s. 64 (1) to those under the age of 16 years. 

13 g. 42 (1) states: ‘‘ For the purposes of this Act—(a) a man shall be hable to 
maifitain his wife and his children, and (b) a woman shall be liable to maintain 
her husband and her children.”’ 

14 But see Children and Young Persons Act, 1983, s. 1, for offence of wilful 
neglect to provide adequate food, clothing, medical aid or lodging for one’s child. 
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offences, it has been left to the courts to work out exactly what 
meaning is to be given to these words. The result, it must be 
confessed, is not altogether happy. Such cases as there are may be 
found conveniently gathered together in 12 Halsbury’s Laws (8rd 
ed.) 482, para. 1077, where the learned author summarises their 
effect as follows: 


“The phrase ‘wilful neglect to provided reasonable 
maintenance °’ must be considered as a whole; the phrase imports 
not merely a failure to maintain but also some element of 
matrimonial misconduct and wrongful default on the part of 
the husband in the failure to maintain. If a wife leaves and 
disclaims her proper obligations to her husband without grave 
and weighty matter of complaint against him to justify her, 
she cannot obtain maintenance on the grounds either of 
desertion or wilful neglect to maintain her, though it seems 
that she is not necessarily disentitled to an order on the ground 
of failure to maintain her infant child.” 


Of the cases cited in support of these propositions ** only one 
contains anything approaching a definition. This is Weatherley v. 
Weatherley where Lord Merrivale P. said 1°: 


“ What seems requisite, before a husband can be found 
guilty of a wilful breach of his duty to maintain his wife, is 
that there must be a refusal to maintain, which has no explana- 
tion reasonable in common sense and good faith. I am not 
going to try to define the state of things in which it might 
arise, but I will say that where, upon proved facts, the husband 
against whom the charge is maintained is shown to have done 
his duty to the best of his ability, and never wilfully to have 
failed in his duty to discharge his marital obligations, taking 
them generally as the relations of husband and wife, there is 
very great difficulty in conceiving a case where a woman can dis- 
claim her proper obligations to her husband, and, having 
failed to be maintained separately by reason of her disclaimer, 
make herself a complainant in law on the ground of her own 
wrong.” 

In many of the cases *’ the wife’s complaint has been dismissed 
because the court has found her to be in a state of desertion 
herself and treated this fact as depriving her of her statutory right 
to be maintained, just as it has always disentitled her to maintenance 
at common law—at least so long as the desertion continues. Adultery 


15 The cases cited include: Morton v. Morton [1042] 1 All E.R. 278 and [1954] 
2 All E.R. 248; Jones v. Jones (1929) 94 J.P. 80; Whittaker v. Whitteker 
[19389] 3 All E.R. 888; Starkse v, Starkte (No. 2) [1958] 2 All E.R. 1619; 
Papadopoulos v. Papadopoulos [1980] P. 55; Stringer v. Stringer [1952] P 171; 
Snow V. Snow (1932) 96 J.P. 477; Weatherley v. Weatherley (1929) 04 J.P. 38; 
Burrow v. Burrow (1930) 143 L.T. 679; Clark v. Clark (1981) 145 L.T. 487; 
Richardson v. Richardson (1042) 167 L T. 260; Winnan v. Winnan [1949] 
P. f74; Baker v. Baker (1949) 66 T L.R. (Pt. 1) 81; Marjoram v. Murjoram 
[1955] 2 All E.R. 1. 

16 (1920) 94 J.P. 88, at 39. 

17 e.g., Burrow y. Burrow, Richardson v Richardson. 
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on. the wife’s part has the like effect: we have already seen that the 
Act of 1895 expressly so provides, but even without that provision 
the courts would doubtless have followed the common law which 
has always regarded the adulterous wife as having forfeited her 
right to maintenance.'* Even a reasonable but mistaken belief in 
the wife’s adultery has been held to exonerate the husband from 
his liability under the Act of 1895 °; but once the court has found 
that the wife has not committed adultery the husband’s liability 
is revived from the date of such finding.”® 

l Where the wife’s case has failed in this way because of her 
ewn misconduct or apparent misconduct, the court has not felt 
called upon to inquire further into the wilfulness or otherwise of 
the husband’s conduct. But in cases where the wife’s conduct has 
been blameless it becomes necessary to investigate whether the 
husband’s own behaviour contains that element of misconduct 
which the word ‘f wilful ” is said to import into the offence. 


Two Recenr Cases 


What is meant by wilful in this context is a puzzling question 
which the courts have never squarely answered. Nor unfortunately 
js an answer to be found in the two latest cases, although both 
provided an admirable opportunity to clarify the law on this impor- 
tant point, the absence of wilfulness on the husband’s part being 
treated in the Divisional Court, at least, as the critical factor in 
both decisions. The consideration of the earlier cases is best 
deferred-until after these latest cases have been discussed. 

The first case is Jones v. Jones.” The facts were that the husband 
was permanently confined to hospital because of a chronic dis- 
ability for which he received a pension from the Ministry of Pensions. 
Since October 1958 the Ministry had regularly deducted from this 
pension and paid to his wife a weekly sum in accordance with an 
order in her favour obtained against the husband by the National 
Assistance Board under section 48 of the Act of 1948. Notwith- 
standing the punctual payments under this order, the wife now 
sought a maintenance order under the Summary Jurisdiction Acts 
on the ground of his wilful neglect to maintain her. The justices 
found the existing payments insufficient for her needs and made 
an order that he should pay her a further £2 a week. The husband 
appealed. 


18 R. v. Fintan (1880) 1 B. & Ad. 227, 280. 

19 Chilton v. Chilton [1952] P. 196; Hartley v. Hartley [1955] 1 All E.R. 626. 
a same defence was applied in a prosecution under Vagrancy Act, 1824, 

8, in Morns v. Edmonds (1897) 77 L.T. 56; but see Roberts v. Regnart 

(1921) 86 J.P. 77 and Biggs V. Burndge (1924) 89 J.P. 15 (criticised in Edwards, 
Mens Rea in Statutory Offences, p. 83). 

20 Allen v. Allen [1951] 1 All E.R. 724 (distinguishing Glensster v. Qlenister 
[1945] 1 AN E.R. 518, where the belief was acc te as justifying the husband 
in leaving his wife); cf. West v. West [1954] 2 All E.R. 605. 

21 [1958] 8 All E.R. 410. 


6 THE MODERN LAW REVIEW Vou. 28 


The Divisional Court (Lord Merriman P. and Hewson J.), 
differing from the justices, decided that the wife had not proved her 
case of wilful neglect. Lord Merriman, after citing the observation 
of Denning L.J. in National Assistance Board v. Parkes ** that “ so 
long as the husband is ignorant of the new situation he is under no 
such duty (to maintain her), and is not guilty of wilful neglect to 
maintain her,” continued: 

“ In the absence of proof of the important facts that her 
situation had changed for the worse, that the money which was 
being provided for her under the order of October 6, 1958, was 
not sufficient to meet her needs, and that this was brought home 
to the knowledge of the husband, in my opinion, on the 
authority of the passage that I have just read, the wife fails. 
Likewise on the ine of authorities Starkte v. Starkie (No. 2) 
W hittaker v. Whittaker, Diggins v. Diggins, Jones v. Jones” 
and others, which have laid down that the element of mis- 
conduct is implicit in the words ‘wilful neglect to provide 
reasonable maintenance,’ I think that the wife has failed to 
prove her case, from whichever point of view one looks at it.” 


Although the President here found in favour of the husband, 
he recognised that ‘fas a matter of realism’? this would not be 
the end of the story. Presumably he envisaged that the wife would 
try again before the justices, where she could hardly fail to succeed 
at the second attempt, as the husband would then have notice of 
her needs, if only through the present proceedings. Nor, semble, 
would his regular payments under the existing order of October 1958 
prevent him, in these circumstances, from being guilty of wilful 
neglect to maintain her. Some support for this last proposition may 
be derived from Birmingham Union v. Timmins** where the 
converse situation arose, the Poor Law Union obtaining an order 
against the husband under the Act of 1868 notwithstanding his 
regular payments under a justices’ order for maintenance under 
the Summary Jurisdiction Acts. 

The case of Jones seems to decide that the element of misconduct 
implicit in the offence of wilful neglect is not present unless the 
husband, knowing that the wife’s circumstances have worsened and 
that she is in need, neglects to meet her needs within the measure of 
his ability. If this be the correct interpretation of the decision, the 
second of the two sentences quoted from the President’s judgment 
will be seen to give, not an alternative reason, but rather the 
game reason restated in more general terms. It is assumed of 
course, that the wife has not disentitled herself to maintenance 
through her own misconduct: misconduct on her part, such as 
adultery or desertion, introduces different considerations. 


hd & 
22 [1955] 2 Q.B. 506, at 517. 
23 Diggins V. Diggins [1927] P. 88; for the other cases, see note 15 above, 
24 [1918] 2 K.B. 189. 


Cad 
e 


eax. 1960 WILFUL NEGLECT TO MAINTAIN A WIFE 5 


These considerations were present in Lilley v. Lilley,** the second 
of our two recent cases, where the history of the marriage was that 
the wife developed an invincible repugnance to sexual intercourse 
after a difficult confinement and then spent nearly three years in 
a mental hospital. The husband wrote to her in hospital with the 
intention of preventing her from returning to live with him, and 
a maintenance order was obtained by the wife in October 1954 
on the basis that this letter constituted desertion by the husband. 

_After the wife had left hospital and gone to live with her mother, 
the husband made a genuine offer to take her back, but this was 
refused. In August 1957 the husband obtained the discharge of 
the order on the ground of his offer to resume cohabitation,?* but 
he continued to make voluntary payments to her for a few weeks. 
These payments ceased in September 1957. In January 1958 
she sought a new order from the stipendiary magistrate for Kingston- 
upon-Hull on the ground of wilful neglect. 

From medical evidence before the stipendiary it appeared that 
the wife’s neurosis now manifested itself as an overwhelming aversion 
to the proximity of the opposite sex and that even a return to sexless 
cohabitation with her husband might induce a serious mental relapse. 
On these facts the stipendiary found that the husband was under 
no liability to maintain his wife because he was not guilty of any 
matrimonial misconduct and that the wife was herself in desertion; 
accordingly he dismissed her complaint. 

The Divisional Court (again composed of Lord Merriman P. and 
Hewson J.) upheld the stipendiary’s decision but on different 
grounds. Jn a reserved judgment the President decided that it was 
not right to hold that the wife was a deserter, as her neurotic state 
prevented her from making a rational decision whether to return 
to cohabitation or to desert. On this point he referred to the guidance 
given by the Court of Appeal in Keeley v. Keeley ° regarding the 
capacity of a patient in a mental hospital to form or retain an 
animus deserendi, guidance which he felt was no less appropriate 
here although the wife was no longer in hospital. 

On further appeal the Court of Appeal (Hodson, Sellers and 
Harman L.JJ.) reverted to the view taken by the stipendiary and 
found that the wife was in desertion: it followed that the husband 
was not guilty of wilful neglect to maintain her. Hodson L.J., 
delivering the judgment of the court, concluded that the evidence 
showed her to be capable of making a rational decision to desert, as, 
in the words of the only medical witness, ‘‘ her condition was 
neurotic rather than psychotic.’ Whatever the medical validity of 


25 [1958] 8 All H.R. 628. 

26 But at the same time as this order was discharged a new order was made under 
the 6uardianship of Infants Acts giving custody of the child of the nfsrriage 
to the wife and ordering the husband to pay mamtenance of 30s. a week in 
respect of the child, which payments the husband had always kept up. 

27 [1952] 2 T.L.B. 756. 
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this distinction—and the learned Lord Justice admitted that it was a 
hard case—the ratio decidendi of the Court of Appeal is in confor- 
mity with accepted principles and calls for no special comment here. 
What is of particular interest for our purpose is rather the obtter 
dictum of the court that, if the wife had not been in desertion, the 
husband would have been guilty of wilful neglect to maintain her. 
For on this hypothesis, the Court of Appeal would have reached 
a decision directly contrary to that of their brethren in the court 
below where both the President and Hewson J., after finding no 
desertion by the wife, proceeded to hold the husband guilty of 
wilful neglect to maintain her when he ceased his voluntary 


payments. 


THe Reasonine ww Lilley . 


This important clash of judicial opinion, which Lilley unfor- 
tunately leaves unresolved, justifies a closer examination of the 
reasoning upon which the two judgments in the Divisional Court 
and the dictum in the Court of Appeal were professedly based. 

Before the Divisional Court, counsel for the wife had argued 
that, if she was not in desertion, then logically the husband must 
be guilty of wilful neglect, and he found support in Jones v. Newtown 
and Llanidloes Guardians, Tulip v. Tulip and N.A.B. v. Parkes **; 
and particularly in the judgment of Denning L.J. in the last case. 

Lord Merriman pointed out that both Jones v. Newtown, 
etc., Guardians and N.A.B. v. Parkes were concerned with the 
liability of the husband to the Poor Law guardians or the National 
Assistance Board, not that of the husband to his wife, and he 
referred to his previous judgment in Pinnick v. Pinnick™ where 
he had emphasised the distinction between claims against a husband 
under the National Assistance Act, 1948, ss. 42 and 48, and those 
brought under the Summary Jurisdiction Acts, 1895-1949. He 
reaffirmed the view there expressed that cases such as Baker v. 
Baker, brought under the latter Acts, had not been overruled by 
N.A.B. v. Parkes, and that these cases were not in conflict with 
Tulip v. Tulip, as they dealt with the question of the entitlement 
of a separated wife to maintenance whereas Tulip v. Tulip dealt 
with the reasonableness of the amount in the case of an agreed 
separation. 

It may be remembered that the line of cases to which the 
President referred establish that a consensual separation takes away 
both at common law and under the Summary Jurisdiction Acts the 
wife’s right to maintenance, unless she can prove that her husband 
has undertaken expressly or impliedly to continue to maintain her 
notwithstanding the separation. On the other hand, in N.A.B, v. 
Parkes, Denning L.J. was of the opinion that a consensual separation, 


28 [1920] 8 K B. 881; [1951] P. 878; [1955] 2 Q.B. 508. 
39 [1957] 1 All E.R. 873 (discussed in (1957) 20 M.L.R. 404). 
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even if not accompanied by any agreement for maintenance, did not 
disentitle the wife from subsequently seeking an order against the 
husband on the ground of his wilful neglect to maintain her, should 
her circumstances change and these circumstances be brought to his 
notice: ‘‘ the principle in Tulip v. Tulip . . . overrides anything said 
previously in Baker v. Baker.” *° 

Lord Merriman proceeded to find that in the present case there 
was neither an agreement of the spouses to live apart nor any 
undertaking by the husband that his wife should be maintained as 
"a * separate’? wife. He then went on: 


° ‘ The husband is admitted not to be in desertion, and I am 
assuming that the wife also is not so. The wife only attempts 
to justify her refusal to cohabit on a ground which involves 

«e ‘no matter of complaint against her husband.’** In my 
opinion we should not be justified in abandoning the principles 
laid down by this court in Baker v. Baker,” Stringer v. 
Stringer,** Starkte v. Starkte (No. 2) ** and other cases, or by 
the Court of Appeal in Chapman v. Chapman,** and by the 
majority of the Court of Appeal in Price v. Price,** in which 
case Hodson L.J. said: 

* the question of the wife’s right to maintenance may depend 
on whether she is a deserter or whether she is deserted 
or whether there is a contract between them. I do not 
think that the law recognises a sort of undefined condition 
where the parties are living apart in conditions which may 
be described ag of drift, or In some not very clearly defined 
condition in so far as rights to maintenance are concerned.’ 
‘* Nor do I think that we ought to ignore the line of decisions 
in this court that wilful neglect to provide reasonable main- 
tenance involves an element of misconduct—and to do both 
on the strength of a dictum that the wife is entitled to 
maintenance because she is a wife, and that Baker v. Baker and 
the other cases I have mentioned are overriden.”’ 


Having therefore found against the wife, the President pointed 
out that ‘‘the true solution’’ of the impasse would be for the 
National Assistance Board to obtain an order in the wife’s favour 
by virtue of the husband’s express liability for maintenance under 
the Act of 1948, which order would not, in his view, necessarily 
impute a finding of wilful neglect. 

Hewson J. agreed with the President that neither party was 
in desertion. ‘* Neither party has a legitimate ground of complaint 
against the other and I cannot see that the husband can be found 
guilty of wilful neglect to provide reasonable maintenance for his 


30 At 517; for a full discussion of this case, see Brown, ‘* Separation Agreements 
and National Assistance ’' (1956) 19 M.L.R. 628. 

31 Citing 12 Halsbury’s Laws (8rd ed.) 483, para. 1077 (the passage is set out 
in e&tenso above at p. 4). 4 

32 See note 15 above. 

33 April 7, 1951, unreported. 

34 [1951] 2 Al E.R. 580n. 
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wife, for, on the evidence, I see no element of misconduct in his 
attitude.” 

The Court of Appeal, although, as we have seen, taking a 
different view of the wife’s conduct on the facts, reaffirmed that, 
whatever might be the husband’s position as against the National 
Assistance Board, as between husband and wife the husband could 
not be found guilty of wilful neglect unless he was a wrongdoer 
and that his wrongdoing might consist in the very fact of a failure 
to maintain without just cause: there need be no other matrimonial, 
offence imputed to him. It followed, in the court’s view, that, if 
the wife had not been in desertion, the husband would have committed 
the offence of wilful neglect because his duty to maintain her 
persisted despite the de facto separation compelled by the wife’s 
mental state; for ‘‘ this duty must surely subsist if separation fs 
forced upon the parties by illness which compels residence in 
hospital, and this would be the same whatever the nature of the 
illness, even if it be mental disorder, provided always that the 
intention of the absent spouse to return to the other continues.”’ 

With this reasoning may be contrasted that in the Divisional 
Court where the President’s decision is professedly based on two 
grounds. The first is that the case falls within the principles laid 
down in the Baker line of cases. The second is that the husband’s 
behaviour lacks any element of misconduct. With respect, it is 
not easy to understand the first ground. For, granted that the 
cases referred to are still good law despite N.A.B. v. Parkes, they 
only decide that upon a consensual separation the wife cannot com- 
plain of wilful neglect by the husband unless she can prove that he 
undertook liability for her continued maintenance. This is the only 
principle to be extracted from these cases. It flows naturally from 
the proper reluctance of the courts to interfere with the spouses’ 
private bargain to live apart and cease to look to each other for 
support: only where the husband had undertaken some liability 
for maintenance, as in Tulip v. Tulip, would the courts interfere 
with the spouses’ agreement. Although the Maintenance Agreements 
Act, 1957, has now enlarged the courts’ powers to enable them to 
insert maintenance provisions in a separation agreement which did 
not provide for maintenance, there must still be a separation agree- 
ment before that Act can apply.*® 

But in the present case no question of a consensual separation 
arises. It is hard to see therefore how the Baker line of cases can 
be relevant to the present decision. And ifthe wife has not bargained 
away her right to maintenance in a separation agreement, why 
should the court take this right from her, unless she has forfeited 
it by her own misconduct? Lord Merriman would deprive her of the 
right, not be it noted, because of any misconduct on her part, but 
because of the absence of misconduct on the part of the husband. 
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The absence of misconduct by the husband is the second ground 
put forward by the President and the only ground given by Hewson J. 
With great respect, in both judgments it is not easy to see what 
precisely was the meaning of this ground. 

The difficulty stems from their incomplete analysis of the offence 
of wilful neglect. It is hardly a sufficient explanation for rejecting 
the wife’s complaint simply to state that Mr. Lilley’s neglect lacked 
an element of misconduct. For how then can this case be reconciled 
„with the reasoning in Jones where the same court held that a sufficient 
element of misconduct exists if the husband knows of his wife’s 
reduced circumstances and neglects to proyjgmtor Pe j 
certainly could not deny his knowlege P. 
circumstances seeing that they arose ron rs ifs 
her allowance. 

The true distinction between these Ae 
Divisional Court did, that neither of wo Fr 
was one to which neither of the judddy t 
adverted and which emerges only when We, eines 
what is meant by this element of oie We: 


Toe ELEMENT oF MISCONDUCT = > UD 


The term ‘‘ element of misconduct ” is none other than mens rea 
in civil dress. In the modern law wilful neglect is both a matrimonial 
offence and a crime, and historically, as we have seen, it was a 
crime long before it became a matrimonial offence. It is not there- 
fore surprising that the courts have imported into the civil offence 
the same mental ingredient that they have always required for 
the crime. 

This ingredient is wilfulness. A learned writer has explained 
that statutory offences which incorporate wilfulness in their defini- 
tion are usually interpreted by the courts as requiring proof of a 
knowingly wrongful act, that is to say, that ‘‘ the accused did the 
prohibited act with knowledge of the circumstances which constitute 
the offence.’’** In the view of the same writer this interpretation 
has long been applied to the crime of wilful neglect to maintain a 
wife under the Vagrancy Act, 1824, and has recently been extended 
to the analogous matrimonial offence.*” 

‘What then are the circumstances which constitute the offence 
of wilful neglect and of which the husband must have knowledge? 
Presumably, they are: 


(1) that the wife is entitled to maintenance; 
(2) either (a) that she is in need, or, in certain special cases, 
(b) that she is in need by reason of a deterioration 
in her financial position; 
36 Edwårds, Mens Rea m Statutory Offences (1955), p. 20. Likewise Gfanville 


Williams, Criminal Law: The General Part (1953) at p. 115: ‘* Wilfulness o 
e circumstances that are relevant to 
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(8) that the husband is not providing her with reasonable 
maintenance having regard to all the circumstances, includ- 
ing her need and his own means. 


It follows logically that, if the husband is under a genuine but 
mistaken belief that one or more of these circumstances is absent, 
then mens rea is negatived and his conduct cannot be considered 
wilful. But where there are no reasonable grounds for his belief 
the court may decide that it 1s not a bona fide belief and ought there- 
fore to be disregarded.** 

With regard to (1) the husband is deemed to know the law aad 
that he is under prima facie liability for his wife’s maintenancé: 
the burden therefore is upon bhim to prove that the wife has dis- | 
entitled herself to maintenance either by matrimonial misconduct, 
such as adultery or desertion, or by the terms of a consensual 
separation. The special cases referred to in (2) (b) are those already 
discussed in relation to consensual separations. With regard to (8), 
it is for the court to decide whether the maintenance is reasonable 
in all the circumstances, but the husband’s bona fide but mistaken 
belief that the maintenance provided by him is reasonable should, 
in principle, afford a complete defence. 

Admittedly, not all the cases on wilful neglect can be fitted into 
this rationalisation, but at least there seems to be a general acceptance 
of the principles on which it rests. 

Applying then the above analysis to the case of Lilley, we see that, 
if (as the Divisional Court found) the wife was not in a state of deser- 
tion, nevertheless the husband’s conduct did not amount to wilful 
neglect for the reason that he had a bona fide but mistaken belief 
that his wife was in that state and so disentitled to maintenance. 
In support of this defence is Morris v. Edmonds ** where the prosecu- 
tion of the husband under the Vagrancy Act, 1824, was dismissed 
upon proof that he had a bona fide belief on reasonable grounds that 
his wife had committed adultery. The same defence was accepted 
by Lord Merriman P. in Chilton v. Chilton *° on a complaint of wilful 
neglect under the Summary Jurisdiction Acts. There would seem 
no legal or logical justification for limiting this defence to a belief in 
adultery: a belief in any other misconduct which (if true) would 
disentitle the wife to maintenance ought equally to provide a defence. 

When the proceedings against Mr. Lilley were before the 
Divisional Court, the bona fides of his belief could hardly be doubted 
seeing that the learned stipendiary actually found Mrs. Liley 
to be a deserter. But if the wife were to go back with a fresh 
complaint, she would then surely succeed, precisely as Lord 


38 Wilson v. Inyang [1951] 2 All E.R. 287 (a prosecution under the Medical 
Act, 1858, s. 40). 

39 (1887) 77 L.T. 58. S 

40 [1952] P. 196. In Glenister v. Glentster [1945] P. 30 ıt was accepted also 
as a valid defence to a charge of desertion: see Bevan, *‘ Belief in the Other 
Spouse's Adultery '' (1957) 73 L.Q.R. 225. 
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Merriman foresaw that Mrs. Jones would succeed on a second 
complaint. For a belief ceases to be held bona fide once a court 
has found that the belief is mistaken.*’ It is therefore somewhat 
strange that the only advice which the Divisional Court appear to 
proffer to the unfortunate Mrs. Lilley is that she should enlist the 
cudgels of the National Assistance Board on her behalf. On principle 
it would seem undesirable for this circuitous route to be followed to 
reach the same goal: the husband’s proper maintenance of his 
wife; an issue of maintenance ought to be settled directly in the 
manner and by the machinery provided by the Summary Juris- 
diction Acts, not smuggled into the same court under the cloak 
of the National Assistance Board. 

Thus, on the view of the facts taken by the Divisional Court, 
the true distinction which should have been drawn between Lilley 
and Jones was that in the first case the husband was genuinely 
unaware of circumstance (1) above, whereas in the second case 
he had no knowledge of circumstance (2). In both cases this lack 
of knowledge meant he lacked the mens rea requisite for the offence 
of wilful neglect. Subjected to the same analysis, the dictum of the 
Court of Appeal in Lilley must, with great respect, be rejected as 
unsound. 


Tur DIVERGENT APPROACHES 


Apart from the issue of wilfulness, the two cases also bring out again 
the sharp conflict of view between Lord Merriman and Lord Denning 
in regard to the Baker line of cases and to the effect of a consensual 
separation. This conflict arises from the fact that the former 
is adopting the mens rea approach appropriate to cases of wilful 
neglect under the Summary Jurisdiction Acts, whereas the latter 
is applying to the same factual situation the very different approach 
now given legislative sanction in the National Assistance Act. 
Much of the present complexity, and even confusion, in the law of 
family maintenance can be traced back to this same fundamental 
difference in approach. Unfortunately, the question of maintenance 
is still entangled with the outworn concept of the matrimonial 
offence. Where the marriage is directly in issue before the High 

Court, the current of opinion is moving against the analysis of a 

broken marriage simply in terms of a matrimonial offence.*? Yet 

in the magistrates’ courts, where far more matrimonial disputes 
are litigated, the prevalence of this approach has passed almost 
unremarked.** In the quasi-criminal atmosphere of what the public 

41 Allen v. Allen [1951] 1 All E.R. 724, a case now hard to reconcile with the 
reasoning in Wilson v Inyang (above). 

42 Even among the conservative-minded members of the Royal Commission on 
Marriage and Divorce, nine were in favour of adding a new “‘ breakdown” 
ground for divorce, and one (Lord Walker) proposed the total abandonment of 
the 4octrine of the matizmonial offence as the basis of divorce (see eCmnd. 
9678, paras. 70-71 and pp. 840-341). 


43 Thos, 1t 1s taken for granted by the members of the Royal Commission, except 
Lord Walker, who, while rejecting the matrimonial offence as the basis of 
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commonly regard as “‘the police court’? it is hardly surprising 
that the concept of the matrimonial offence still flourishes. 
Moreover, the concept is too firmly embedded in the Summary 
Jurisdiction Acts, where many of the wife’s grounds of complaint 
are at the same time criminal offences, for the courts to be able 
to cast it off in favour of a more enlightened attitude. 

In 1948, however, a new legislative approach was discernible. 
In the quite different context of social welfare legislation, section 42 
of the National Assistance Act spoke, not negatively in terms of 
an offence or default, but positively in terms of a liability 
or duty—a duty to maintain one’s family. Unfortunately 
as proceedings to enforce this provision have come before the 
magistrates’ courts, they, with the seeming acquiescence of the 
Divisional Court, have tended to translate the positive duty into 
the familiar language of the matrimonial offence. The translation 
has not escaped judicial criticism, and in N.A.B. v. Parkes Denning 
L.J. made a gallant attempt to get back to the original text by 
asserting the principle of the wife’s inherent right to maintenance 
by virtue of her status as a wife. 

The present confusion will remain until the courts give up 
the unequal struggle of trying—as in Jones and Lilley—-to bring 
together what are two essentially divergent legislative approaches 
to the one factual situation. Short of new legislation,** the approach 
via the Summary Jurisdiction Acts cannot now be other than in 
terms of the matrimonial offence and of wilfulness or mens rea on 
the part of the husband, and this article has sought to clarify what 
this entails. But in proceedings under the National Assistance 
Act anew and more realistic approach ought to prevail, whereby the 
husband is to be regarded as liable for his wife’s support unless or 
until she forfeits her right by her own misconduct. And this duty 
of the husband—being a duty owed to the National Assistance 
Board (alias the taxpayer) as much as to the wife—should not be 
displaced by any private bargain between the spouses nor by any 
mistaken beliefs of the husband about his wife’s behaviour, 

Finally, one may sound a note of caution. Because of the 
entanglement of complaints by the wife under the Summary Juris- 
diction Acts with the concept of the matrimonial offence, the courts 
may be tempted (as in Lilley) to avoid this thicket by encouraging 
a complaint by the National Assistance Board under the Act of 
1948. This however would be a regrettable development. For it 
is obviously better that the wife should seek her own remedy directly 
under the machinery provided by the former Acts and, if possible, 
before she has had to suffer the degradation of a resort to national 
assistance. ‘The National Assistance Board itself takes this view, 


divorce, expressed his approval of the doctrme m matters of separation and 
maintenance (at p. 340), 

44 But the Matrimonial Proceedings (Magistrates’ Courts) Bill, with its enumera- 
tion of ‘‘ causes of complaint,” clings to the old principle. 
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its declared policy being to encourage the wife, wherever possible, 
to bring her own complaint against her husband. Only in excep- 
tional cases, namely, where the husband’s conduct lacks the 
necessary element of wilfulness and the wife’s conduct has not 
disentitled her to maintenance, should the indirect method of a 
complaint by the Board be followed in order to achieve the same 
practical result—a court order against the husband to provide for 
his wife. The precise ambit of the offence of wilful neglect remains 
therefore an important question, to which, regrettably, the latest 
cases have not produced an authoritative judicial answer.*® 


*L. Nevittze Brown. 
6 


45 Nor does the new Bill clarify the problem. 


* W.A., LL.B.(Cantab.); Dr. en Droit (Lyon); Senior Lecturer in Comparative 
Law, University of Birmingham. 


PROBLEMS OF THE COLLECTING BANK 


In the course of his judgment in Lloyds Bank, Ltd. v. Savory & 
Co.,) Lord Wright said that a banker can safely assume that most 
cheques which he receives for collection are honestly come by. It 
is unlikely that any judge could give unqualified support to that 
dictum today, because the statutory protection given to collecting 
banks by section 4 of the Cheques Act, 1957,’ only applies if the 
bank is able to show it has acted without negligence, and, as the 
law stands at present, a collecting bank is rarely safe in assuming 
that “ third party ” cheques are honestly come by. When a bank is 
asked by a customer to collect a cheque in which the payee is a third 
party, the bank is normally put on inquiry. If it turns out that 
the bank’s customer has no right to the cheque because, for 
example, his title rests on a forged indorsement, the bank will be 
liable in conversion to the true owner for the value of the cheque, 
unless it can show it made sufficient inquiry, including perhaps, 
inquiry of the payee. 
Section 4 (1) of the Cheques Act, 1957, reads: 
“ Where a banker, in good faith and without negligence,— 
(a) receives payment for a customer of an instrument to which 
this section applies; or 
(b) having credited a customer’s account with the amount of 
such an instrument, receives payment thereof for himself; 
and the customer has no title, or a defective title, to the 
instrument, the banker does not incur any liability to the true 
owner of the instrument by reason only of having received 
payment thereof.” 
Subsection (2) applies this provision to cheques, bankers’ drafts, 
conditional orders drawn on banks, and documents drawn by a 
public official intended to enable a person to obtain payment from 
the Paymaster-General or the Queen’s and Lord Treasurer’s 
Remembrancer. 
This article is concerned principally with the application of 
section 4 to cheques; and with regard to cheques, the section replaces 
section 82 of the Bills of Exchange Act, 1882,° as amended by the 


1 [1938] A.C. 201, 229. 

256 & 6 Eliz. 2, c. 36. 

3 45 & 46 Vict. c. 61. If the drawer’s signature is forged, a cheque is a nullity, 
and ıt would seem clear, therefore, that a collecting bank could not claim 
the statutory protection of s. 4 There are also dicta to the effect that a 
fraudulent alteration of the amount of a cheque would render the cheque not 
a cheque for the purposes of s 4, and deprive the bank of its protection 
irrespective of negligence: Scrutton L.J. m Slingsby v. District Bank, Ltd. 
[1982] 1 K.B. 544, 559, and Devlin J. ım Chao v. British Traders and B&hippers, 
Ltd. [1954] 1 All E.R. 779, 787. Mr. Maurice Megrah has forcefully 
criticised this view in an article, ‘‘ When 1s a cheque not a cheque: the 
liability of a collecting banker '’: (1959) 228 L.T., p. 145. 
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Bills of Exchange (Crossed Cheques) Act, 1906,‘ although the 
protection for collecting banks provided by section 4 now extends 
to uncrossed as well as crossed cheques. This removed an historical 
anomaly which had no real justification.® 

Like the old section 82, however, section 4 is only a protection 
to a collecting bank, in an action brought against it for conversion, 
if it can show it has acted without negligence, and the courts 
today have to interpret that phrase according to the precedents 
handed down by courts who have had to interpret the same phrase in 
“section 82. The Mocatta Committee in its Report on Cheque 
Endorsements, in 1956,° had recommended that the statutory 
protection for collecting banks under section 82 be extended to 
uncrossed cheques, but made no suggestion for relieving collecting 
banks of their obligation to prove they have acted ‘* without 
negligence,” which obligation, as we shall seek to show, is a heavy 
one.’ 

Before examining to what extent section 4 of the Cheques Act is 
a protection to a collecting bank, it, is worth disposing of one contro- 
versial matter, the provision in section 4 (8): 


*‘ A banker is not to be treated for the purposes of this 
section as having been negligent by reason only of his failure to 
concern himself with absence of, or irregularity in, indorsement 
of an instrument.”’ 


The main purpose of the Cheques Act was, of course, to do away 
with the need for a payee to indorse a cheque before paying it 
into his own bank account. Clearly, by section 4 (8), if a collecting 
bank is collecting a cheque for its customer and the customer is 
the payee on the face of the cheque, there is no obligation on the 
bank to concern itself with the absence of, or irregularity in, an 
indorsement. 


The way in which the subsection is worded, however, caused 
Lord Chorley, in the House of Lords debate on the provision, 
to take the view that it also protected a bank collecting for a person 


46 Edw. 7, c. 17. 

5 See Dr. J. Milnes Holden, History of Negotiable Instruments in English Law, 
pp. 820-321. The only justification there might be for the distinction was 
that a collecting bank was bound to collect crossed cheques, whereas the 
bank’s intervention in the case of unecrossed cheques was voluntary (for 
the convenience of the epee (See Paget's Law of Banking (5th ed., 1947) 
by Maurice Megrah, p. 161.) But the anomaly is apparent when you consider 
that, prior to the Cheques Act, if a bank collected two cheques, one crossed 
and one uncrossed, and the customer had no title to either, the bank could 
only claim protection under s. 82 with regard to the crossed cheque. Then 
again, 1f the bank had asked the customer to cross the uncrossed cheque before 

ying it in, it would have got protection, but not if it had crossed it itself. 

6 Cmnd. 3, para. 105. 

7 Indeed, the Committee seems to have underestimated the obligation, in thinking 
that the collecting bank need only watch for ‘‘ possibly suspicious circum- 
stanfes,’’ such as the employee of a company presenting for the credi? of his 
personal account a cheque payable to his company and indorsed in blank by 
the company (para. 99). Such an example is merely one of the more obvious 
instances where a collecting bank is put on 1ts guard. 
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who has become a holder by negotiation.” But surely, if a bank 
is collecting for a holder who is not the payee on the face of the 
cheque, it is still, as it always has been, under an obligation to 
look at the back of the cheque to see that there is an indorsement 
(or there are indorsements) connecting the payee with the holder, 
and on which the holder’s right to the cheque depends. The Cheques 
Act has not obviated the need for indorsement when an order 
cheque is negotiated. If there is an absence of, or an irregularity 
in, an ‘‘ essential’? mndorsement, a bank which collected after 
failure to notice or ignoring the irregularity or absence would’ 
be “ negligent.” ° This was the view of Viscount Hailsham in the 
debate, and the Committee of London Clearing Bankers, in a leaflet 
issued in September 1957, point out that, in the case of cheques 
tendered for the credit of an account other than that of the ostensible 
payee, indorsement of the payee and any subsequent indorsee will be 
required under the new Act, but not the indorsement of the customer 
for whose account the cheque is collected. This being the banks’ 
own declared practice, it would seem to strengthen the view that 
failure to concern itself with indorsements in the case of “ third 
party ” cheques would be negligence.” 


A collecting bank’s obligations as seen in 1983 


Where a bank has collected a cheque for a customer who had 
no right to it, unless the collecting bank can show it is a holder 
for value or holder in due course (which is considered below),?* 
the bank’s only defence to an action for conversion is section 4, 
and the success of that defence depends on whether the bank can 
prove it has acted “‘ without negligence.” It would seem that 
the value of this protection is very much less today than it once 
was. When Lord Wright stated in 1988 that generally a bank 
can safely assume that most cheques it receives for collection are 
honestly come by, his only proviso was that there are “‘ certain 
well-recognised circumstances”? which should put a bank on its 
guard, and certain well-known precautions which a bank should 
adopt in connection with a customer’s account.** It remains to be 
seen whether the position is now reversed with Lord Wright’s 
“ safe assumption ° now the exception rather than the general 
rule. ` 

The circumstances already established in 1988 which would put 
a collecting bank on its guard were tolerably clear and reasonable. 


8 Hansard, Lords Debates, vol. 204, col. 687. 

° This had been the law before the Cheques Act: Bavins v. London and South 
Western Bank [1900] 1 K.B. 270. 

10 The Mocatta Committee had proposed that where the bank’s customer was 
not the payee, the bank could not dispense with the need to watch for the 
absence of indorsement: para. 99. See also Sheldon, The Practice mnd Law 
Lah poh (8th ed., 1958), p. 57. 


11 a ae , infra. 
12 = loyds Bank, Lid. v. Savory £ Co. [1988] A.C. 201, 229. 
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We have mentioned one instance—irregularity in or absence of an 
indorsement on which the customer’s title depends. Another 
circumstance which ‘‘ bears on its face a warning that the customer 
may have appropriated it,’? said Lord Wright, was where a 
customer known to be a servant or agent pays in for collection a 
cheque drawn by third parties in favour of his employer or principal. 
Such a case was Hannan’s Lake View Central, Ltd. v. Armstrong 
& Co., where the secretary of the plaintiff company paid into 
his own account at his bank a cheque drawn in favour of the 


‘company, but fraudulently indorsed by the secretary. The bank 


hgd made no inquiries as to the secretary’s rights with regard to 
the cheque. Kennedy J. held that the bank was negligent within 
the meaning of section 82 and, therefore, liable for the amount 
of the cheque to the company. Of course, it follows that a bank 
should make it its business to inquire the name of its customer’s 
employer when opening an account for a customer, and such is 
the invariable practice. Presumably, the customer’s answer to 
such an inquiry should be verified with the alleged employer, 
end any other reference followed up.** But the problem is whether 
this duty to ascertain the name of a customer’s employer is just 
a once and for all duty, or whether the bank should periodically 
check up to see whether the customer has changed his employer 
or not. It may seem unreasonable to impose on & bank a continuous 
duty to be au fait with the customer’s employment,’> but is it 
reasonable for a bank to assume its customer is still in the same 
employment as, say, twenty or thirty years ago? Would it be 
negligent to assume this? 

The Savory case itself established (albeit by a majority of 
three to two) that failure to inquire what were the occupation and 
circumstances of the customer’s husband amounted to negligence. 
As Dr. Milnes Holden has wondered, would it ever be held that 
a bank, when opening an account for a man known to be married, 
ought to make a similar inquiry with reference to his wife? 1° Lord 
Blanesburgh, in his dissenting judgment in the Savory case, said 
that such a proposition would strike him as ** extravagant.” 1 

A similar type of case mentioned by Lord Wright as an obvious 
one where a bank is put on its guard was that exemplified by 
Underwood (A. L.), Ltd. v. Bank of Liverpool, where a cheque 
was made payable to a one-man company and was paid in by 
the “one man,” who was also the managing director, into his 
private account. 


18 (1900) 16 T.L.R. 286. 

14 See, for example, Turner V. London and Provincial Bank, Ltd. (1908) Journal 
of the Institute of Bankers, vol. xxiv, p. 220, and Ladbroke ¢ Co. v. Todd 
(1914) 111 L.T. 48. 

15 See Raget’s Law of Banking, p. 300. 

18 ‘* Suggested reform of the law relating to cheques "' (1951) 14 M.L.R. 93. 

17 [1988] A.C. 201, 219. 

18 [1924] 1 K.B. 776. 
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Another type of case is where an employee pays into his own 
account a cheque drawn by his employer in favour of third parties 
and apparently indorsed by them. It shows again the duty of 
a bank to make it its business to know the name of its customer’s 
employer. 

There are other instances in the reports where the terms of 
the cheque themselves were held to raise a doubt in the mind of 
a bank cashier of ordinary intelligence and care as to whether the 
customer had a good title to it. For example, in Ross v. London 
County Westminster and Parr’s Bank, Ltd.,’* cheques were drawn’ 
payable to the Officer in Charge, Estates Office, Canadian Oversegs 
Military Forces, and indorsed generally by that officer. A sergeant 
employed at the Estates Office paid them into the defendant bank 
without the bank making any inquiry as to whether he was entitled 
to the cheques. The judge had no difficulty in concluding that, 
as the cheques had been made payable to a public official, the bank 
should have been put on inquiry as to whether their private customer 
was entitled to the cheques. Sufficient inquiry must, one assumes, 
have included inquiry of the payees. 


A collecting bank’s practice in handling cheques drawn in favour 
of compantes 

None of the various instances referred to by Lord Wright in 
1988 could really be regarded as imposing an unduly heavy burden 
on collecting banks. Indeed, the decisions encouraged banks to 
introduce procedures for making suitable inquiries when handling 
third party cheques that have been beneficial.” The standard of 
care required of a collecting bank was stated by Lord Warrington 
in Savory’s case as being judged °° by reference to the practice of 
reasonable men carrying on the business of bankers and endeavouring 
to do so in such a manner as may be calculated to protect them- 
selves and others against fraud.” °?! Sankey L.J. (as he then was) 
made the point in Lloyds Bank, Ltd. v. Chartered Bank of India, 
Australia and China,” that a bank could not be held liable for 
negligence merely because it has not subjected an account to a 
microscopic examination. Bank officials, he felt, did not have 
to be “f amateur detectives.” 

In time, fewer third party cheques could be collected by banks 
with safety, and it may well be that the very precautions which 


19 [1919] 1 K.B. 778. 

20 Lord Chorley has written: ‘‘ The whole system (of safeguards ın connection 
with handling cheques) which has been built up in response to a number of 
legal decisions which have gone against the banks furnishes an admirable 
illustration of the way judicial decisions can under the common law system 
influence business men go to conduct their operations as to protect the interests 
of the commercial world and indeed of the public as a whole”: (1955) 18 
M.B.R. 401. ° 

[1988] A.C. 201, 221, and quoted with approval by McNair J. ın Bute v. 
Barclays Bank, Ltd. [1955] 1 Q.B. 202, 214. 

22 [1929] 1 K.B. 40, 73. 
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the banks took to protect themselves from charges of negligence 
imposed a greater burden upon them. Because the banks in practice 
became more cautious and inquiring, the courts exacted a greater 
obligation to be cautious and inquiring before allowing them the 
protection of section 82. 

In 1926, MacKinnon J. (as he then was) refused to accept the 
idea that whenever a named payee was a limited company and 
the cheque had been indorsed by that company, the bank collecting 
„on behalf of the indorsee was put on inquiry.** But the banks 
themselves forbade their staff to accept for private accounts without 
inquiry cheques drawn in favour of limited companies, not just 
where the customer was an employee of the company, but where 
there was no such connection at all between the company and 
the indorsee, who asked his bank to collect for him.** 

In Motor Traders’ Guarantee Corporation, Lid. v. Midland 
Bank, Ltd.,** Goddard J. (as he then was) had to consider a case 
where a customer of the defendant bank asked the bank to collect 
a cheque made payable to a firm of motor-dealers (not a limited 
company) whose indorsement the customer had forged. The bank 
cashier asked the customer if he had obtained the cheque from the 
payees, to which question the customer answered in the affirmative.*® 
The bank made no inquiry of the payees as to their customer’s 
right to the cheque. Goddard J. held that the bank was negligent. 
There were special factors in the case as the past banking history 
of the customer—thirty-five cheques had been dishonoured in a 
year—was such that the bank should have made further inquiry. 
Goddard J. expressly said that had the customer’s banking history 
been different, he would probably have held that no further inquiries 
need have been made. The case is not, therefore, any authority 
for saying that, as a general rule, when a bank is asked to collect 
for a customer a cheque drawn in favour of a firm, the bank is 
invariably put on inquiry. It is difficult therefore to go the whole 
way with the view expressed in Paget on Banking that this decision 
went further than any other to detract from the value to collecting 
banks of section 82.7" 

Following the growing practice, the defendant bank in that 
case did make some inquiry, admittedly a very minor one, of their 
customer’s right to the third party cheque, although there was no 
question of the customer being the servant or agent of the firm 
concerned (the payees). This practice to make some inquiry where 
the payee was a limited company, or perhaps any sort of firm or 


33 In London and Montrose Shipbuilding and Repasring Co., Lid. v. Barclays 
Bank, Ltd. (1926) 81 Com.Ces. 67; affirmed, 81 Com.Cas. 182, C.A. 

24 See Paget, op. oit., p. 804. 

25 [1087] 4 All E.R. 90. 

a6 ' Not a very valuable question to ask,’’ as Goddard J. said (at p. 96). 

27 Paget, op. cit., p. 806, though it is true, as this book points out. that dis- 
honoured. cheques do not necessarily umply dishonesty. 
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company, received the support of Goddard J. in 1982, before his 
elevation to the bench **: 


** As the cases stand at present the only prudent course is 
for bankers to refuse to accept, without inquiry or special 
instructions, cheques made payable to companies for accounts 
other than those of the payee.” 


In spite of the reference ‘‘ to cases as they stand at present,” the 
advice had not really any authority to back it and Goddard J.’s 
own decision in 1987 was no authority either. However, this. 
growing practice of the banks to make some inquiry of a customer’s 
rights to a third party cheque where the payee is any kind df 
company or firm seems now to have become transposed into a 
duty on the bank to make sufficient inquiry in such cases if it is 
to have the statutory protection of what is now section 4 of the 
Cheques Act. In other words, it may now be negligent for banks 
not to follow what has become regular banking practice—to inquire 
a customer’s rights to a third party cheque.**® At any rate, this 
is so unless it is an isolated event or for a small sum*°; we shall 
see whether that proviso is of any importance. Another problem 
is, does sufficient inquiry require, inter alta, inquiry of the payees 
of the cheque? 

In Penmount Estates, Ltd. v. National Provincial Bank, Ltd.,** 
the plaintiffs were payees of a cheque drawn by the War Damage 
Commission, and sent to a firm of surveyors who had been acting 
on the plaintiffs’ behalf. A fraudulent employee of the surveyors 
forged the plaintiffs’ indorsement and asked B to cash the cheque 
for him. B, in his turn, took the cheque to A, a solicitor. A paid 
the cheque into his clients’ account with the defendant bank, who 
collected the cheque for him. An official of the defendant bank 
had told the solicitor he did not like to accept it, hesitating because 
he could not imagine the plaintiffs had no banking account of their 
own. The solicitor was asked for an explanation as to how the 
cheque came into his possession and he replied that he had arranged 
for cheques from the Commission to be indorsed by his clients and 
paid into his clients’ account by him, and that he then sent them 
cheques for the amount less his fees. The bank made no inquiry of 
the payees. MacKinnon L.J., sitting as a judge of first instance, 
held the bank had not been negligent and were entitled to 
the protection of section 82. The judge agreed there was reason 


28 (1982) Journal of the Institute of Bankers, vol. lui, p. 76. 

29 Mr, Maurice Megrah has written: “ Although at no time has departure from 
practice, either as if is recognised generally or as applied ad hoc in special 
circumstances, been held of iéself to be negligence, yet more than once 
it has been thought to poni to the possibility of negligence sufficiently 
strongly to require the bank to justify the departure ’’: Megrah, ‘‘ The Decline 
and Fall of Section 82’ (1956) Journal of the Institute of Bankers, vob, lxxvii, 
p. 256, at p. 269. 

30 See Devlin J. in Baker v. Barclays Bank, Ltd. [1955] 1 W.L.R. 822, 825. 

31 (1945) 178 L.T. 844. 


dax. 1960 PROBLEMS OF THE COLLECTING BANK 28 


to believe that the solicitor was “‘ not a very reputable solicitor,” 
but: 
“he was a solicitor, and he was keeping, under statutory condi- 
tions, a clients’ account, and it would be natural that be should 
be paying into such an account the money of people other 
than himself... . It is true that, in the light of after events, 
the explanations given by A may sound improbable to anyone 
In a suspicious frame of mind; but in my opinion, the officials 
of the bank, doing their duty under section 82, have not to 
e be abnormally suspicious.’’ *? 
Of course, with respect, itisa matter of opinion whether it would have 
been ‘‘abnormally suspicious’’ for the bank to inquire of the 
payees whether this solicitor, of dubious reputation, had a right 
to the cheque. However, presumably MacKinnon L.J. would have 
found negligence if there had been no inquiry at all, and it was 
only the special case of a solicitor having a clients’ account, the 
very purpose of which is to pay in other people’s money, that made 
A’s explanation reasonable. In any other case, the likelihood of a 
firm or company having its own banking account would have made 
such an explanation extremely unlikely. Can a bank today ever be 
sure it had adequately satisfied section 4 unless it made inquiry of 
the payees? 


A hardening of the judicial attitude 


A hardening of the judicial attitude towards the statutory duty of 
a collecting bank is apparent in the case of Baker v. Barclays Bank, 
Lid.” The plaintiff and one Bainbridge carried on a partnership 
under the name of ‘* Modern Confections.’ Normally, cheques were 
indorsed by both of them for payment into the partnership account, 
but each had authority to indorse alone. Bainbridge appropriated 
cheques to the value of £1,160, all drawn in favour of ‘* Modern 
Confections,” indorsed by Bainbridge alone and handed by him 
to J. J. paid them into his account at the defendant bank. The 
manager of the bank sought an explanation of J. when the second 
such cheque was paid in and J. told him that Bainbridge was the 
sole partner of “ Modern Confections,” that he, J., was helping 
with the financial side, and that J. would be able to reimburse 
himself money owed by Bainbridge to J. by running the financial 
side. The bank accepted this explanation and made no inquiry 
of Bainbridge. Earlier, J. had paid in cheques where Bainbridge 
himself was the payee and substantial sums had been drawn out. 
Devlin J. held, inter alia, that the bank could not claim the protec- 
tion of section 82 as it had been negligent in not making sufficient 
inquiries. 

Devlin J. recognised that “fof course, cheques are indorsed 
over tothird parties, but usually for small sums and only occasionally. 


33 (1945) 178 L.T. 844, 846. 
33 [1955] 1 W.L.R. 822. 
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When the bank manager sees it happening for large sums and quite 
regularly, I think that he is put on inquiry,” ** Inquiry was made 
of the second cheque drawn in favour of ‘‘ Modern Confections,” 
but the judge did not think that J.’s explanation was one which 
should have satisfied a bank manager and caused him to refrain 
from making further inquiries. 

“He had not observed, as I think he should have done 
in the circumstances, the number of cheques that were coming 
in and the size of them. ... I do not think that he appreciated 
the significance of a number of indorsed cheques coming in’ 
one after the other, or also the significance that the payments 
out included substantial sums for cash. If he had, I think 
that he would have found J.’s story less convincing, for within 
less than a month Bainbridge had received from people who 
were presumably his customers cheques amounting to £2,000 
or £8,000. Surely a man whose business was on that scale 
and was done in cheques might have been expected to have 
a bank account of his own? ?” ** 

Before J. began paying in to the bank cheques drawn in favour 
of ‘* Modern Confections,” he had paid in several where the cheques 
were drawn in favour of Bainbridge himself (both types of cheque 
were indorsed by Bainbridge alone). Devlin J. indicated that the 
number and size of these cheques drawn in favour of Bainbridge 
should have put the bank on inquiry and the inquiry should have 
included reference to Bainbridge. He dismissed the argument 
that inquiry of Bainbridge would not itself have unearthed the 
true position. He quoted Lord Wright to the effect that it is no 
answer to a charge under section 82 of neglecting a proper precaution 
that if it had been taken it might have been fruitless.** Devlin J. 
said °”: 

. if a bank manager fails to make inquiries which he should 
have made, there is at the very least a heavy burden upon 
him to show that such inquiries could not have led to any 
action which could have protected the interests of the true 
owner; and that burden the bank has, in my judgment, failed 
to discharge in this case.” 

The decision is bound to cause some disquiet in the minds of 
bankers. Hf there had not been any earlier cheques drawn in favour 
of Bainbridge and collected for J., would the bank have been 
negligent in not making any inquiry with regard to the first cheque 
on which ‘* Modern Confections” were the payees, and J. was 
asking the bank to collect? Perhaps yes, at any rate, if it had not 
been for a small amount.** And had it been followed by one or 
34 [1955] 1 W.L.R. 822, 825, 

35 [1955] 1 W.L.R. 822, 826. 

36 In Lloyds Bank, Ltd. v. Savory & Co. [1983] A.C. 201, 288. 

37 [1955] 1 W.L.R. 822, 838. 

38 This 1s borne out by Sellers J.’s decision in Nu-Stilo Footwear v. Lloyds Bank, 


Lid. [1056] C.L.Y. 676, where the plaintiffs employed M. as secreta 
M. opened an account at the defendant bank in the name of B., giving himself: 
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more similar cheques, then a court might hold it was happening 
“ quite regularly,” and certainly the bank would be liable if it 
had not made proper inquiries; it is a matter of conjecture when 
the duty arises—after the second, third, or fourth third party 
cheque is presented for collection? And when is a cheque for 
only a ‘‘ small amount ’’? 

Obviously, the only safe course is for a bank invariably to inquire 
when a third party cheque is presented for collection, and if this 
is sO when the payee is a firm or company, then it may be the 
‘wisest thing also where the payee is only an individual. Inquiry ` 
should be made by the bank of the payee, and it makes no 
difference that the inquiry might be futile. As far as the bank 
in Baker v. Barclays Bank, Ltd.” was concerned, Bainbridge was 
the sole partner of “‘ Modern Confections’? and nothing could 
reasonably have led them to think otherwise unless Bainbridge 
had himself told them, which is unlikely. But failure to make 
inquiry of Bainbridge as to J.’s rights to the cheques was negligence. 


Contributory negligence 


Nor can the bank defend itself by alleging that the owner 
(usually the payee) has shown lack of care or contributory negli- 
gence, or that the bank has been °* lulled to sleep’? by the owner’s 
failure to detect the frauds that have been perpetrated. Such a 
defence had been allowed in Mortson v. London County and West- 
minster Bank, Ltd.,*° but the Court of Appeal in Lloyds Bank, 
Ltd, v. Chartered Bank of India, Australia and China,“ refused 
to follow that case on the grounds that it was inconsistent with 
earlier decisions that, in order to act as an estoppel, the owner’s 
negligence must be the proximate cause of the loss. Scrutton L.J. 
put the point in a homely form “*: 


“ If my butler for a year has been selling my vintage wines 
cheap to a small wine merchant, I do not understand how my 
negligence in not periodically checking my wine book will be 
an answer to my action against the wine merchant for 
conversion.” 


M., as referee and saying that B. was a free-lance agent. The bank telephoned 
M. who said B. was just starting in business and within a few years should do 
well. They also telephoned M.'s bank and were told that M. was a suitable 
person to give reference. M. then passed 9 cheques through B.’s bank 
account, drawn on the plaitiffs' bank and either payable directly to B., or 
third party cheques. Sellers J. gave judgment in conversion for the plaintiffs 
in all but the first cheque. He said that, in view of the facts ascertained 
when the account was opened, the large sums which were inconsistent with 
B.’s commencing business as a free-lance agent, and the fact that some of 
the cheques were third party cheques, the bank was negligent in passing the 
later cheques through without inquiring. The first cheque was payable 
directly to B., but the second cheque was the first third party cheque paid in, 
and still the bank were liable in conversion for that. 

39 [1956] 1 W.L-.R. 822. è 

40 [1914] 8 K.B. 356. 

41 [1929] 1 K.B. 40. 

43 [1929] 1 K.B. 40, 60. 
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Mr. Megrah has urged that estoppel should be allowed to operate less 
rigidly, and that contributory negligence of the true owner might 
provide some defence.** 


The heavy burden on collecting banks 


Even before Baker v. Barclays Bank, Ltd.“ Opinion was 
mounting that the standard of care required of a collecting bank 
was a very heavy one. Jacobs, in the fourth edition of his book 
on bills of exchange, published in 1948, took the view that ‘* from, 
the long succession of cases in which the question of his negligence 
has arisen, the collecting bank has received hard treatment at the 
hands of the courts.” *° Dr. Milnes Holden, writing in 1951, showed 
that the reports tell a sorry tale of losses of collecting banks in * 
actions for conversion brought against them. In Underwood’s case, 
they were £10,000, Lloyds Bank, Lid. v. Savory & Co., £6,012, 
cn top of the heavy costs of such actions. Mr. Megrah, surveying 
“ the decline and fall of section 82,” after Baker v. Barclays Bank, 
Ltd.,“* said 4°: 

‘ By successive interpretations of section 82 the banker is 
being forced into a position in which he cannot with impunity 
collect any third party cheque—which means that the essential 
principle of negotiable instruments legislation has been squeezed 
out. Here we see not only the decline but also the fall of 
section 82.” 


Certainly, a heavy burden is now imposed on a bank collecting 
a cheque drawn in favour of a third party. If, perhaps, it is an 
isolated transaction, the bank would not be held to be negligent 
if it had not made inquiry; and, if the customer were a solicitor 
seeking to pay such cheques into his clients’ account, the bank is 
not required to inquire the solicitor’s rights to the cheque. Generally, 
however, a third party cheque does call for inquiry, including inquiry 
of the payee. It is questionable whether the burden is impossibly 
heavy. One may reflect that Lord Bramwell used to say he was 
constantly told that banking could not go on if particular conditions 
and obligations were imposed on banks but he invariably found 
that banking did nevertheless go on and flourish.*’ 


43 Megrah, op. ctt., at p. 262. In the case of Bute v. Barclays Bank, Lid. 
T1965] 1 OB. 202, warrants drawn by the Department of Agriculture for 
Scotland were made payable to ‘‘ McGaw for the Marquess of Bute. McGaw 
had been s farm manager for the Marquess when applications were put in for 
sheep farming subsidies to the Department. When the warrants were issued, 
McGaw had left the Marquess’s employment. McNair J, held the defendant 
bank were liable ın collecting these warrants on behalf of McGaw's private 
account. As Mr. Megrah says, the whole fraud might have been avoided 1f the 
Marquess had informed the drawers of the warrants of the withdrawal of his 
agent’s authority, and yet this aspect of the case was given no weight; 
op. cit., p. 268. 44 [1056] 1 W.L.R. 822. 

45 p., OMS 48 Megrah, op. cit.,*p. 268. 

47 Quoted in Paget on the Law of Banking, pp. 294-295. One may mention in this 
context the fact that third party cheques do only account for about 8 per cent. of 
cheques presented to banks for collection. 
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Crossing “‘ account payee ” 


This crossing on a cheque, which unlike the crossing ‘‘ not 
negotiable,” has no legislative sanction at all, has become increasingly 
popular because of the greater security 1t seems to offer to the 
true owner of a cheque. It is best to combine it with a “ not negoti- 
able ° crossing, because where a cheque is only crossed ‘f account 
payee,” should the cheque be indorsed in blank and then stolen, 
a thief could negotiate it to a holder in due course ** who could 
compel payment by the drawer; that would not be possible if it is 
crossed ‘* not negotiable ’’ as well as “ account payee,” because of 
thè operation of section 81 of the Bills of Exchange Act.* 

Undoubtedly, and it has long so been held, where a cheque is 
crossed ** account payee ”’ or “f account payee only,” the collecting 
bank is put on inquiry. It is under a duty to see that it collects for 
the payee or for someone who has the payee’s authority. It must 
be certain that its customer is the payee named on the cheque or 
its customer has the payee’s authority."° 

The crossing does not restrict the negotiability of the cheque." 
For example, if the payee is a young man without a banking account 
of his own, he could get his father, who has a bank account, to 
cash it for him, and assuming the bank were satisfied that the 
payee had given its customer (the father) authority to take the 
cheque, it would be protected. If the bank does not make such 
inquiry of the payee, it would be liable if it collected for someone 
other than the true owner. In House Property Co. v. London County 
and Westminster Bank,** a cheque was drawn in favour of * F. S. H. 
and others or bearer,” and crossed ‘‘ account payee.” N., a 
solicitor, who was the bearer of the cheque, paid it into his own 
private account and the bank credited him with the amount without 
making inquiries as to his title. The court held the bank was negli- 
gent and liable to the owner. It had been argued that, as the cheque 
was a bearer cheque, the bank had collected for the account of the 


48 Defined below, note 56. 

49 ‘‘ Where a person takes a crossed cheque which bears on it the words ‘ not 
a are he shall not have and shall not be capable of giving a better 
title to the cheque than that which the person from whom he took it had.” 

50 Tf a cheque so crossed ıs drawn in favour of “A B & Co.,"' the collecting 
bank is under a duty to satisfy itself of the ownership of the business by 
asking to see the certificate issued under the as of Business Names 
Act, 1916 (see Holden, op. ctt., ot pp. 42-48). Dr. Milnes Holden says that 
because of the heavy burden the crossing puts on collecting banks, it is not 
surprising that banks have never directly encouraged its use. Atkin L.J. in 
Importers Co., Lid. v. Westminster Bank, Ltd. [1927] 2 K.B. 297, 809, 
sad that the duty of the collecting bank with regard to " account payee ”’ 
cheques was to see that they are collecting the money for the account of the 
payee and that the proceeds when received will go to the payee. Dr. Holden 
thinks this dictum probably places the duty too igh. One may wonder 
whether under the law as it stands at present, the burden imposed on 4 
collecting bank when this crossmg is used is very much heavier than® when 
it is not used. 

51 National Bank v. Silke [1881] 1 Q.B. 436. 

52 (1915) 86 L.J.K.B. 1846. 
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payee, who was the “bearer.” Rowlatt J., however, said that 
this was a ‘“‘ shallow argument ’’—‘ ‘account payee’ does not 
mean the account of the man who in the process of negotiation is 
the owner of the cheque at the time it is collected ... í payee’ as 
written across the face of this cheque means the named payee on 
the cheque as drawn.” 5 


The collecting bank as holder in due course 


If, under the principles already discussed, a collecting bank ig 
unable to claim the protection of section 4 of the Cheques Act, when 
sued by the true owner of the cheque, because it cannot show it Bas 
acted without negligence, it may still be protected if it 1s a holder 
for value ** of the cheque, or, should there be a defect ** on the’ 
cheque, it may be protected if it is a holder in due course of the 
cheque.** This protection applies irrespective of any negligence 
on the part of the collecting bank; it cannot be liable in conversion 
to anyone, because the bank itself is the true owner.*” 

It was already established before the Cheques Act that a collecting 
bank is something more than a mere agent for collection—is in 
fact a holder for value, in two main types of cases. First, a collecting 
bank is a holder for value where there is an express or implied 
agreement or understanding with the customer to apply the cheque 
in reduction of an overdraft," or to allow him to draw against 
the cheque before the proceeds have been cleared, or if in fact, it 
gives cash for the cheque over the counter. The possibility was 
raised before the Court of Appeal in A. L. Underwood, Ltd. v. 
Barclays Bank, Ltd.,°° that a collecting bank, simply of its own 
accord crediting the account of the customer with the amount of 
a cheque before it has been cleared, becomes a holder for value. 
In that case, Underwood had converted himself into a limited 


53 (1915) 86 L.J.K.B. 1846, 1847. 

64 A holder for value has complete rights on the cheque, unless there is a 
defect in his title. Valuable consideration 1s defined in s. 27 of the Bills of 
Exchange Act. 

55 For example, the signature of the drawer or an indorser has been obtained 
by fraud, misrepresentation, or undue influence, or for an illegal consideration, 

56 No defect in the title of any previous holder of a cheque will affect a holder 
in due course. By s. 29, a holder in due course is a holder who has taken the 
cheque, complete and regular on the face of it, under the following conditions; 
namely: (a) that he became the holder of ıt before it was overdue, and without 
notice that 1t had been previously dishonoured, 1f such was the fact; (b) that 
he took the cheque in good faith and for value, and that at the time the cheque 
was negotiated to him he had no notice of any defect ın the title of the person 
who negotiated it. By s. 29 (8), a holder (whether for value or not) who 
derives his title to a hea through a holder in due course, and who is not 
himself a party to any fraud or legality affecting it, has all the rights of that 
holder in due course as regards all parties to the cheque prior to that holder. 

57 Even uf a thief of the cheque 1s prosecuted to conviction, cheques are excepted 
from the revesting provisions of s. 45 of the Larceny Act, 1915. 

58 Edt a South African case where a collecting bank was recently helf to have 
been a holder for value of a cheque paid in, see Volkskas Beperk v. Zagriorev, 
[1958] C.L.Y, 238; 1958 (2) S.A. 5650. 

59 [1924] 1 K.B. 799. 
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company; he held all the shares but one held by his wife. He paid 
into his own private account at the defendant bank cheques drawn 
in favour of the company and indorsed “ A. L. Underwood, Ltd., 
A. L. Underwood, sole director.” The defendant bank’s main 
contention was that they took the cheques as holders for value as, 
immediately upon the cheques being paid in, the bank credited 
Underwood with the amounts, in the sense that they made a credit 
entry in their ledger to that effect. The Court of Appeal held that, 
as there had been no express or implied agreement between the bank 
and Underwood that he should be allowed to draw against these 
cheques before they were cleared, the bank was not a holder for value. 
The court felt it made no difference that the bank might, in its discre- 

*tion, anticipate clearance in paying— there was nothing to prevent the 
bank from declining to honour a cheque, if the payment in against 
which it was drawn had not been cleared.® 

If, however, there had been such an agreement, any action 
against the collecting bank in conversion would have failed, because 
the bank, as holder for value, would have a perfect right to the 
cheque. So too, if fortuitously there had been an agreement that 
cheques paid in would be applied ** in reduction of an overdraft, 
and cheques were paid in to reduce that overdraft, no matter 
how negligent the bank might be held to be, it could have 
claimed to be holder for value and thereby protected. 

Of course, in many cases where actions are brought against a 
collecting bank, there has been a forged or unauthorised indorse- 
ment,*? and a collecting bank could not then claim to have any rights 
to the cheque as a holder in due course thereafter, since by section 24 
of the Bills of Exchange Act, no right to retain a cheque can be 
acquired through or under a forged or unauthorised indorsement; 
a forged or unauthorised indorsement involves not just a defect, 
but a complete absence of title, and is not cured when it comes 
into the hands of someone who, otherwise, could claim to be a 
holder in due course. So also, if a cheque is crossed ‘* not 
negotiable,” a collecting bank could not claim to have any better 
right to a cheque than previous holders—if the title of any previous 
holder were defective, it would have no right to it. 


60 Per Bcrutton L.J. at p. 804. A year earlier, in Sutters v. Briggs [1922] 1 
A.O.1, Lord Birkenhead L.C., obster, seemed to say that a collecting bank merely 
crediting a customer in his own books with the amount of a cheque makes 
the collecting bank a holder for value. This is the view expressed in Paget’s 
Law of Banking (p. 827). Sutters v. Briggs was not cited in Underwood's case, 
but in the latter case the Court of Appeal was concerned directly with this 
problem, and came out expressly and clearly with the judgment that a 
collecting bank does not become a holder for value merely by crediting a 
customer in his own books with the amount of a cheque. 

61 One might have thought that this was the usual arrangement. 

62 In Underwood's case, the mndorsement was not unauthorised, as Underwood 
had aeperfect mght to indorse on behalf of the company. With bearer cheques, 
negotiation does not require indorsement, so that a thief of a bearer cheque 
can pass a good title to someone taking ıt in good faith, unless the cheque is 
crossed ‘‘ not negotiable.” 


£ 
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The claim of a collecting bank to be a holder in due course was 
made in Baker v. Barclays Bank, Ltd." The full facts have been 
related earlier." There was a defect on each cheque in the fraud 
of Bainbridge, and by section 80 (2) of the Bills of Exchange Act, 
the burden of proving value has been given rested, therefore, on 
the defendant bank. J.’s explanation that he was helping with the 
financial side of Bainbridge’s business was inconsistent with his 
having given value for the cheques. Had the bank given value? 
There was no agreement by the bank to honour cheques drawn 
by J. before the proceeds of the cheques paid in had been received, 
and although J. did have an overdraft, the bank could not clajm 
the cheques were intended to reduce this overdraft as the bank 
believed the cheques to be Bainbridge’s money. Such was Devlin J.’s 
decision. 

A third way in which a collecting bank can claim to be a holder 
for value is if it has a lien over the cheque. This would be so if 
the customer owed any debt or obligation to the bank. A bank 
has a general lien in such cases by implication of law. Section 27 (8) 
of the Bills of Exchange Act states that ‘‘ where the holder of a 
bill has a lien on it . . . he is deemed to be a holder for value to the 
extent of the sum for which he has a lien.’’ So, it would seem 
that if a customer is overdrawn, when he pays in a cheque, the 
bank is deemed to be a holder for value to the extent of the overdraft, 
whether there was any arrangement for so paying off the overdraft 
or not. 

The only change made by the Cheques Act is one consequential 
on the abolition of the need for indorsement when a payee or indorsee 
of a cheque pays it into his own account. Section 2 reads: 


‘A banker who gives value for, or has a lien on, a cheque 
payable to order which the holder delivers to him for collection 
without indorsing it, has such (if any) rights as he would have 
had if, upon delivery, the holder had indorsed it in blank.” 


If, therefore, on the law we have just discussed, a collecting bank is 
or is deemed to be a holder for value, it will be so despite the lack 
of an ‘f essential ’’ indorsement, namely, the indorsement of its own 
customer. The section does not refer to irregularly indorsed cheques, 
so that if the bank’s customer irregularly indorses a cheque, the 
bank could not claim to be holder in due course, because the cheque 
would not be *‘ complete and regular on the face of it,” as required 
by section 29 of the Act to enable a holder to be a holder in due 
course.* 
GORDON Borriz.* 


63 [1955] 1 W.L.R. 822. 

64 See p. 28, ante. 

e5 Thæ would not matter, if there was no defect on the bill, because then. 
to have a good title, it is sufficient to be a holder for value: Arab Bank, Ltd. 
v. Ross [1952] 2 Q B. 216. 

* ur., Barrister-at-Law. Reader ab the Law Society's School of Law. 


FUNDAMENTAL PRINCIPLES OF 
SOVIET CRIMINAL LAW 


I 


Soviet criminal legislation consists of federal laws, which operate 
en the entire territory of the U.S.S.R., and the criminal codes 
of the constituent Union Republics. If they have not (or not 
yet) been incorporated in the penal codes of the Union Republics, 
efederal laws are applied directly by the courts in the Republics. 
If they have been incorporated, they are applied by the courts on 
the ground of the corresponding provisions of the criminal code of the 
Union Republic on the territory of which the crime was committed. 
If a law of a Union Republic contradicts a federal law, the latter 
is the one which is applied. 

There is now a rather considerable number of federal criminal 
laws. For example, responsibility for the embezzlement of state 
or public property, theft of personal property, robbery of personal 
property and for rape is stipulated in federal laws. These came 
into being during the period in the history of Soviet criminal 
legislation (1986-57) when the Constitution of the U.S.S.R. provided 
for the promulgation of a Criminal Code of the U.S.S.R. and, 
in consequence, the Union Republics passed few criminal laws. 

In February 1957 the Supreme Soviet repealed that provision 
of the Constitution and placed within the jurisdiction of the U.S.S.R. 
the promulgation only of the most important criminal laws. The 
promulgation of criminal codes was placed within the jurisdiction 
of the Union Republics. This restored the situation that had 
existed prior to 1986, when only the Fundamental Principles of 
criminal legislation of the U.S.S.R. and the Union Republics (promul- 
gated in 1924), and the statutes concerning crimes against the state 
and military offences (until recently the 1927 statutes were in force), 
came within the jurisdiction of the U.S.S.R. in the sphere of criminal 
legislation. 

These laws were amended many times during the more than 
thirty years since their promulgation. It became increasingly 
obvious, however, that the social changes which had taken place 
in the country in this period necessitated a more thorough revision. 
This has been done in the new Fundamentals of Criminal Legis- 
lation * and the laws about responsibility for crimes against the state 


1 The expression used in the law of December 1958 to indicate the basic principles 
of the criminal law is translated in this article by the word “fundamentala,” 
in comtrast with the differing expression used in the law of 1924 whgach is 
here translated ‘‘ fundamental principles.’’ There does not appear to be 
any difference in meaning between the two expressions, and their use without this 
explanation might be puzzling to the reader.—Ed. 
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and military offences adopted by the U.S.S.R. Supreme Soviet on 
December 25, 1958. 

The place of the Fundamentals in the system of Soviet criminal 
legisl#tion is determined by the fact that, as stated in Article 2, 
they establish the principles and formulate the general provisions 
of the criminal law of the U.S.S.R. and the Union Republics. All 
Soviet criminal law is based on these principles and general provis- 
ions; in particular, the criminal codes of the Union Republics, on 
the drafts of which intensive work is now in progress. 

The new Fundamentals preserve those provisions of Soviet 
criminal law which have proven their worth in practice. Many 
of them were formulated in legislation earlier in operation, while 
others took shape in the course of judicial practice and have now” 
been made law. On the other hand, rules that either partly or 
wholly failed to measure up to the demands of the present period 
are either not in the Fundamentals at all or have been revised in 
one form or another. Some of them were called into being by 
conditions that were specific at a certain stage of the country’s 
development and now no longer exist. 


II 


The Fundamentals consist of four sections: 


I. General Provisions; JI. Crime; OI. Punishment; IV. The 
Assignment of Punishment and Release from Punishment. 


Section I deals with the operation of the law in space (Arts. 4 and 
5) and in time (Art. 6). The first problem is treated on the basis 
of the territorial and personal principles: a person who commits 
an offence on the territory of the U.S.S.R. is liable under the penal 
laws operating in the place where the offence was committed; the 
criminal responsibility of persons enjoying the right of extra- 
territoriality is a matter decided through diplomatic channels; 
citizens of the U.S.S.R. who commit an offence abroad are criminally 
responsible under the laws of the Union Republic on the territory 
of which criminal proceedings have been instituted against them 
or they have been put on trial. In this respect the previous legis- 
lation remains unchanged, with the exception of the fact that, 
according to Article 5, for crimes committed outside the territory 
of the U.S.S.R., foreigners are responsible under Soviet criminal 
laws in cases stipulated in international agreements. 

The second problem (that of time) is treated in conformity with 
the principle of non-recognition of the retroactive force of a more 
severe law. The former legislation did not recognise it either but 
allowed the possibility of exceptions which had to be stipulated in a 
new ànd more severe law: now this possibility is excluded altogether. 
Like the legislation in force earlier, the Fundamentals specify the 
retroactive precedence of a more lenient law. 
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Article 2, which I have already mentioned, consolidates the 
above-described structure of Soviet penal legislation. In con- 
formity with this Article, it consists of the Fundamentals, federal 
laws fixing responsibility for certain offences and the penal codes of 
the Union Republics. The federal criminal laws define the responsi- 
bility for crimes against the state and military offences, and, in 
“necessary cases, also for other crimes against the interests of the 
U.S.S.R. Since ‘‘ crimes against the interests of the U.S.S.R. ”’ 
are chiefly instances of crimes against the state, we may conclude 
that the above-mentioned “‘ necessary cases ” will be rare exceptions 
to. the rule. 

Defining the purposes of Soviet criminal legislation, Article 1 
points out that it is called upon to protect the Soviet social and state 
system, socialist property, the person and rights of citizens and 
the whole of socialist law and order against criminal encroachments. 
The main difference between this definition and the former one (in 
the preamble of the Fundamental Principles of 1924) is the inclusion 
of the reference to the person and rights of citizens. 


Ii 


Of major importance among the General Provisions of the Funda- 
mentals, in my opinion, are those formulated in Article 8, entitled 
** Grounds for Criminal Responsibility ’’: ‘‘ criminal responsibility 
and punishment apply only to a person guilty of the commission of 
a crime, that is, who with intent or through carelessness has com- 
mitted a socially dangerous act stipulated by the criminal law. 
Criminal punishment is imposed only by sentence of a court.” 

To elucidate the importance of these provisions one must examine 
them in historical and theoretical perspective. 

The first Soviet penal code, the Criminal Code of the Russian 
Federation, adopted in 1922, stated in Article 5 that its purpose 
was the judicial defence of the state against crime and against 
socially dangerous elements by imposing punishment or taking 
other measures of social defence. From certain other provisions 
of the code we can see that it made a distinction between punishment 
and ‘‘ other measures of social defence ” on the ground that punish- 
mert was imposed in connection with the commission of an offence, 
while measures of social defence were taken in connection with 
“ activity testifying to a grave threat to public law and order ”’ 
(Art. 7). The 1924 Fundamental Principles completely rejected the 
term ‘‘ punishment ’’ and spoke only of social defence measures. 
However, many provisions of the Fundamental Principles illustrate 
that within the framework of this concept it distinguished measures 
that were applied only in connection with intentional or careless 
acts (Art. 6) and were commensurable with the degree of d&anger 
not only of the criminal but also of the offence he committed. This, 
as we know, is not characteristic of social defence measures which 
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have no bearing on guilt and which are applied by a court “ with 
regard to persons found to be socially dangerous because of their 
criminal activity or associations with the criminal environment in 
the given locality ’’ (Art. 22) regardless of whether they have 
committed a ‘* definite offence.” 

The situation in this respect remained not altogether clear until 
the Judiciary Act of 1988 established that the commission of a 
crime constituted grounds for the institution of criminal proceedings 
and that the reaction of the state thereto could only be punishment. 
The 1988 Act made no mention either of social defence measures or 
of the social danger of a person as grounds for applying these 
measures. And although the 1988 Act had not been promulgated 
to repeal the Fundamental Principles of 1924, it nevertheless gave 
the Supreme Court of the U.S.S.R. cause to indicate to courts in 1946 
that in keeping with the spirit of Soviet penal legislation punishment 
could be imposed by courts only in cases where a definite crime 
had been committed. Thus, legislation and court practice after 
1924 did not take the path of applying social defence measures. 

The significance of Article 8 of the new Fundamentals is primarily 
determined by the fact that it consolidates this provision in law. 


In conformity with Article 8, gutlt of having committed a crime 


constitutes grounds for criminal responsibility, and the reaction of 
the state thereto can be (although it need not necessarily be, about 
which I shall speak below) only punishment, t.e., a measure of 
compulsion by the state which, according to Article 20, is not only 
retribution for the crime committed but is also aimed at reforming 
and re-educating the convict. 

The significance of Article 8 is determined, further, by the fact 
that it does away, for the first time in the history of Soviet legislation, 
with the application of criminal law by analogy. Both the 1922 
Criminal Code of the Russian Federation and the 1924 Fundamental 
Principles stipulated that if a socially dangerous act was not 
expressly provided for by statute, a person who committed it could 
be punished “‘ by analogy with those articles of the penal codes 
which deal with crimes most similar in gravity and nature ” (Art. 
8 of the Fundamental Principles). In other words, the 1924 Funda- 
mental Principles regarded as a criminal offence a socially dangerous 
act envisaged by the law expressly or in a general way. This umder- 
standing of a criminal offence placed definite limitations on the 
application of the criminal law by analogy. We know that during 
approximately the last fifteen years the law on analogy was hardly 
ever applied in practice. Still, theoretically and practically the 
possibility of imposing punishment for an act not expressly provided 
for by the law continued to exist. The new Fundamentals do not 
contain any provisions on this score similar to those in Article 8 
of tRe 1924 Fundamental Principles. Furthermore, as We have 
seen, they define a criminal offence as a socially dangerous act 
expressly provided for by the criminal law. 
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IV 


The provision of Article 8 that criminal punishment may be imposed 
only by sentence of a court also consolidates a principle whieh 
took firm root in practice following the abolition of the Special 
Tribunal. In the context of the new document, however, it is of 
interest from another aspect as well, as an expression of the policy 
of enhancing the role of the court in imposing punishment. A 
number of provisions in the new Fundamentals bear witness to this. 
- Article 46 establishes that apart from instances of release from, 
or mitigation of, punishment by amnesty or pardon (which is a 
prtrogative of the supreme authorities) the release of a convict 
from serving his sentence or the mitigation of his penalty may be 
effected only by a court, in cases, and according to the procedure, 
fixed by law. This provision is particularly important with regard 
to release on parole, an institution with an interesting history. 

Parole was provided for in the 1924 Fundamental Principles, 
and up until 1927 it could be applied regardless of what part of his 
sentence a convict had served. In 1927 it was established that a 
convict could be released on parole after having served not less 
than two-thirds of his sentence. In the thirties the institution of 
release on parole by decision of a court was abolished; in place of 
the court, the question of release before the expiration of the term 
was decided by the administration of the place of detention. In 
1954 the procedure of granting parole by decision of a court was 
restored; parole could be granted if the convict had served not less 
than two-thirds of his sentence. This procedure existed side by 
side with that of early release by decision of the administration of 
the place of detention, and in the competition between these two 
methods the court procedure did not always gain the upper hand. 

Now the administrative procedure has been done away with 
altogether. Release on parole from deprivation of liberty,’ 
corrective labour without deprivation of liberty, exile or deportation 
is decided only by the courts (Art. 44 of the Fundamentals). If 
a convict who has served not less than half of his sentence has shown, 
by good conduct and a conscientious attitude towards work, that 
he has reformed, the court may release him on parole or commute 
the unserved part of the term to a milder penalty. A person con- 
victed for particularly dangerous crimes against the state, or other 
grave offences, an enumeration of which will be established in the 
criminal codes of the Union Republics, has to serve not less than 
two-thirds of his sentence before parole may be applied for. 

Under Article 48 of the Fundamentals a court may free from 
punishment a person who has committed a crime if it finds that in 
view of his subsequent impeccable conduct and a conscientious 
attitude towards work he cannot be considered as socially dangerous 


2 The expression ‘‘ deprivation of liberty '' is wider than *‘ imprisonment ”’ in 


the strict sense.—Hd. 
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by the time the trial takes place. The investigation agencies are 
also empowered to release a person from responsibility if by the 
time of the investigation or the trial, respectively, changes in the 
situation have deprived the act he committed of its socially dangerous 
nature. This principle existed in the previous legislation, but then 
it was a matter of a change “in the social and political situation ” 
(Art. 8 of the Criminal Code of the Russian Federation), which is 
obviously a much narrower term than the one employed in Article 
48 of the new Fundamentals. 

Speaking about the policy of enhancing the role of the courts, 
I should also like to note the fact that the new Fundamentals 
place within the jurisdiction of the courts certain questions which 
formerly were regarded as being purely disciplinary and as such 
were decided by the administration of the place of detention. In 
enumerating the penalties in Article 21 the Fundamentals speak 
of deprivation of liberty, and in Article 28 they establish that adults 
sentenced to deprivation of liberty serve their term in a corrective 
labour colony or in a prison. The law thus regards confinement 
in @ prison or in a corrective labour colony as forms of one and the 
same punishment. Nevertheless, the Fundamentals withdraw from 
the administrative agencies the power to replace one form of the 
punishment by another, and transfer it to the courts. Specifically, 
persons who have served not less than half their term of prison con- 
finement ° may, by decision of a court, be transferred to a corrective 
labour colony if their conduct has been good. Conversely, if a 
person confined in a corrective labour colony maliciously infringes 
the rules of the colony, the court may order his transfer to prison 
confinement for a period, not exceeding three years of the unexpired 
portion of the sentence, if any, to be served in a colony (Art. 28). 


v 


Certain changes—which are specified below or indicated by the 
italicised words—have been made in Section IT, ‘* Crime.” 

In conformity with Article 8, about which I have spoken above, 
Article 7 defines a criminal offence as a socially dangerous act or 
omission, provided for by criminal statute, which encroaches on 
the Soviet social or state system, the person, the political, labour, 
property or other rights of citizens, as well as any other socially 
dangerous act, provided for by criminal statute, which encroaches 
on socialist law and order. Articles 8 and 9 give a definition of 
intent (direct or indirect) and of carelessness (recklessness or 
negligence), the concepts referred to in Article 8. 


‘3 Ié*should be noted that deprivation of hberty in the form of confirtment in 
a prison for the entire term of punishment, or for part of ıt, may be imposed 
by a court on persons who have committed grave offences and also on 
particularly dangerous recidivists. 
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Article 11 establishes that punishment shall not be imposed 
on a person who commits a crime while in a state of insanity or 
who has become insane by the time of the pronouncement of 
judgment by the court. A person who commits a criminal offence 
while in a state of drunkenness is not freed from criminal responsi- 
bility (Art. 12). Articles 18 and 14 define necessary defence * and 
extreme necessity as circumstances removing criminal responsibility. 

Punishment for the preparation of and attempt to commit a 
crime, as established in Article 15," is imposed under the law 
which stipulates responsibility for the given crime, with account 
taken of the nature and degree of the social danger of the acts 
committed, the degree to which the criminal intent was carried 
out, and the causes by virtue of which the crime was not carried to 
completion. It should be noted that, in practice, preparation 
for a crime entails responsibility only in exceptionally rare cases, 
and the provision concerning the punishability of preparatory 
actions has been retained in the law chiefly owing to the difficulties, 
known to criminal lawyers throughout the world, connected with 
the laying down of an abstract definition of the beginning of an 
attempt at a crime. Article 16 provides that a person who does 
not, of his own will, carry an offence to completion shall be freed 
from criminal responsibility. 

Article 17 contains a definition of complicity (as the intentional 
joint participation of two or more persons in the commission of a 
crime) and accomplices—principals, organisers, inciters and abettors. 
As distinct from the majority of the operating criminal codes of 
the Union Republics, which classify any concealment as aiding, 
the Fundamentals regard only concealment promised beforehand 
as complicity in the form of aiding. As for concealment not 
promised beforehand, according to Article 18, it entails criminal 
responsibility only in cases especially stipulated by the criminal 
law. Article 19 contains an analogous rule concerning failure to 
report crime known to be in preparation or to have been 
committed. 


VI 


The new law introduces a number of substantial changes in the 
provisions concerning punishment. 

First of all, the definition of punishment itself is somewhat 
different from that in the 1924 Fundamental Principles but the 


4 It should be pointed out, moreover, that obvtous inconformity of the protective 
measures with the nature and danger of the assault constitutes an excess of the 
limits of necessary defence. Necessary defence is a concept wider than that 
of self-defence in England.—Hd. 

A definition of both concepts 1s given in that Article. The definition of an 
attertpt to commit a crime—an intentional act ey directed t the 
commission of a crime if completion of the offence 1s frustrated by something other 
than the will of the guilty person—-was not, incidentally, contained in the law 
before. 
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same as in the Judiciary Act of 1988. The purposes of punish- 
ment as before, are to reform and re-educate those who have been 
convicted and to prevent the commission of fresh crimes either by 
those convicted or by any other persons. As before, retribution 
is not recognised as the purpose of punishment. However, when 
the 1924 Fundamental Principles mentioned retribution they limited 

emselves to that point. Possibly this was because no attempt 
was made in the 1924 document to define the substance of punish- 
ment. Perhaps the reason was also partly because the idea of 
retribution as deprivation of the criminal of definite benefits in 
proportion to the gravity of his offence—an idea inseparably bound wp 
with the very concept of responsibility and recognition of the ability 
of a person to make a choice between right and wrong—was alien 
to the concept of ** measures of social defence.” Article 20 of 
the new law establishes that punishment is not only retribution 
for the crime committed but has the purpose of reformation, re- 
education and prevention as already indicated. The Article 
emphasises that punishment does not have the purpose of inflicting 
physical suffering on the convicted person or degrading his human 
dignity. 

The list of penalties was also changed. As before, it contains 
deprivation of liberty, exile and deportation, corrective labour 
without deprivation of liberty, deprivation of the mght to hold 
certain positions or engage in certain activity, confiscation of 
property, and pecuniary fines. Omitted from the law, however, 
is the declaration of a criminal to be an enemy of the working 
people, with all its consequences, and disfranchisement; the 
abolition of disfranchisement means, in the first place, the abolition 
of such a penalty as deprivation of electoral rights. 

Before going over to a more detailed examination of certain 
forms of punishment from the point of view of substance it is neces- 
sary, in comparing the former legislation with the new Fundamentals, 
to dwell on the death penalty. As before, the death penalty does 
not figure in the general enumeration of punishments. This is 
explained by the fact that, as stated in Article 22, until its com- 
plete abolition the death penalty is allowed as an exceptional 
measure. As distinct from the previous law, it is not imposed in 
cases of wrecking. It will be imposed for premeditated mufder 
only where such aggravating circumstances are present as are 
specified in the articles of the criminal laws which establish responsi- 
bility for this crime. It is worthy of note that for the first time in 
the annals of Soviet criminal legislation the Fundamentals themselves 
list the offences for which the death penalty may be imposed as 
follows: treason, espionage, sabotage, terrorist acts, banditry, 
and murder with aggravating circumstances (to be specified in 
republican criminal codes), in time of war or condition of hostilities. 
This constitutes a complete list for the legislative bodies of the 
constituent Union Republics. As before, the death penalty cannot 
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be applied to persons who have not reached the age of eighteen 
(the age of majority in the U.S.S.R.) at the time of the commission 
of the crime. Moreover, under the new Fundamentals it cannot be 
imposed on women who were pregnant at the time of the commission 
of the crime or at the time judgment is passed. 

As for deprivation of liberty, I have already dwelt, in another 
connection, on a number of the provisions in the Fundamentals on 
this question. I did not, however, have an opportunity to indicate 
another important aspect, namely, the sharp reduction in the 
maximum term of this penalty. Under legislation previously in 
farce, deprivation of liberty could, in a number of cases, be imposed 
for a term of up to twenty, or even twenty-five years. The point, 
however, is not only this but the fact that such long terms of depriva- 
tion of liberty were provided not only for crimes against the state, 
which are hardly ever met with in practice, but also for such 
relatively common offences as encroachments on property— 
embezzlement of state and public property and robbery—~and crimes 
against the person. Under Article 28 of the new Fundamentals, 
deprivation of liberty may be imposed for a term not exceeding 
ten years. Only for particularly grave crimes and on especially 
dangerous recidivists, in cases stipulated by the legislation of the 
U.S.S.R. and the Union Republics, may a longer term be imposed, 
but not exceeding fifteen years. 

The maximum term of exile * has also been considerably lowered. 
Formerly it was fixed by law at from three to ten years, but under 
Article 24 of the new Fundamentals the maximum term is five years. 
Moreover, sentences of exile or deportation cannot be applied to 
persons under eighteen at the time of the commission of the crime. 
Pregnant women or women who have children under eight dependent 
on them may not be sentenced to exile. 

Some changes have been made in the provisions relating to 
corrective labour without deprivation of liberty. Persons to whom 
this penalty is applied not only remain at liberty but usually continue 
to work at the place where they were employed before the sentence 
was passed. However, the period during which they serve the 
sentence is not counted as part of their record of employment 
entitling them to a pension, privileges or other benefits. Moreover, 
a percentage of the offender’s earnings passes over to the state 
during the term he serves his sentence. Under the criminal code 
of the Russian Federation this could be as much as 25 per cent., but 
the Fundamentals reduce the maximum to 20 per cent. In itself, 
this is a small change, but it should be borne in mind that sentences 


6 Art. 24: there are two forms: exile and deportation. The first entails removal 
of the convicted person from his ordinary place of residence with compulsory 
settlement in a prescribed locality; the second entails removal from place 
of S&rdinary residence and prohibition from living in prescribed lacalities. 

The fina! paragraph of this article reads: ‘‘ The procedure, localities and 
conditions for serving exile, and the procedure and conditions for banishment, 
are established by legislation of the 08.8.8. and constituent Republics.” 


+ 
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of corrective labour without deprivation of liberty constitute more 
than half the total number of sentences imposed in criminal cases. 

Article 80 of the Fundamentals substantially reduces the sphere 
of application of the penalty of confiscation of property. Hitherto 
it was applied only as a supplementary punishment and, as distinct 
from other supplementary punishments, only in cases specified by 
law. Now Article 80 has introduced a new restriction: confiscation 
of property may be provided for by law only in cases of crimes 
against the state or grave offences committed for purposes of 
material gain. In practice this will mean a considerable narrowing 
of the application of this form of punishment. 

Alongside this policy of reducing terms of punishment, the 
Fundamentals pursue a strict policy against certain categories of 
criminals. I have already mentioned that the law permits 
sentences of deprivation of liberty of up to fifteen years in the 
case of persons guilty of particularly grave crimes and also in the 
case of especially dangerous recidivists’; also that in these cases 
the entire sentence of deprivation of liberty, or part of it, may 
take the form of confinement in a prison; finally, that in the case 
of persons found guilty of especially grave crimes against the state 
or other grave crimes the law establishes a longer minimum term 
of serving the sentence before release on parole may be applied for. 
I may add that release on parole or substitution of part of the term 
of punishment by a milder penalty is not applied, at all, to particu- 
larly dangerous recidivists (Art. 44). 


Vil 


A special place in the new law is occupied by Article 47, which deals 
with the lifting of the legal consequences of serving a sentence 
(which in Russian is called sudimost)—the right to hold the elected 
office of People’s Judge, to hold certain posts connected with pecu- 
niary responsibility, ete.—-which follow as a result of having served 
a term of criminal punishment. Under the legislation in force 
before, the consequences were lifted automatically on the expiration 
of a definite period after the serving of the sentence only if the 
offender had been sentenced to deprivation of liberty for a term 
rot exceeding three years. If the term was longer, sudimost was 
not lifted automatically but only by an act of amnesty or a pardon. 
And although amnesty laws were promulgated fairly frequently, 
they naturally did not refer to all offenders and therefore, in theory, 
a person who had served a term could, in some cases, remain in a 
state of sudimost for the rest of his life. 

Article 47 of the 1958 Fundamentals establishes a new procedure 
in this sphere: automatic lifting of the consequences in all cases 
upon .the expiration of a definite period after the sentenge has 


T The requirements for such a finding are to be laid down in the codes of the 
constituent Republics. 
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been served, on condition that during that period, which varies 
according to the nature of the penalty, the person does not commit 
an offence. This period is fixed at three years for persons sentenced 
to deprivation of liberty for a term not exceeding three years; 
at five years for a sentence of from three to six years; at eight 
years where the sentence is from six to ten years, The only excep- 
tion to this procedure is made in the case of persons sentenced to 
deprivation of liberty for a term exceeding ten years. Sudtmost 
may be lifted from such persons by a court if during the course of 
dight years after having served their term they do not commit an 
offence and if the court is satisfied that.they have reformed and 
there is no need to retain the sudimost. To this it should be added 
*that if after having served a term of deprivation of liberty a person 
demonstrates, by his good conduct, and a conscientious attitude 
towards work, that he has reformed, a court may, on the application 
of social organisations,® lift the consequences before the expiration 
of the above-mentioned periods. 


VOL 


The last question I should like to touch upon in this review is 
the criminal responsibility of minors. 

Under the legislation hitherto in force, criminal responsibility 
for certain offences—accompanied by violence against the person 
and theft—could attach if the offender had reached the age of 
twelve at the time the crime was committed, and in all other 
cases at the age of fourteen. Article 10 of the Fundamentals raises 
each of these limits by two years. It states that responsibility for 
certain crimes, mainly those just mentioned, plus malicious 
hooliganism and specified cases of intentional damage to property, 
attaches at the age of fourteen, while for all other crimes the age 
is sixteen. Moreover, should the court find that a person under 
eighteen who has committed an offence which does not constitute 
a serious social danger could be reformed without applying the 
penalty: provided by the law, it may apply to such a person measures 
of a compulsory educative character that are not criminal punish- 
ment. For example (from the Criminal Code of the Uzbek 
Republic, adopted in May 1959), turning over the minor to super- 
vision by his parents, guardians or other relatives or by an agency 
of public education or a public organisation at his place of employ- 
ment, or placing him in a children’s labour educational establishment. 

A person under eighteen at the time of commission of a crime 
cannot be sentenced to deprivation of liberty for a term of more 
than ten years. Moreover, he serves the term not in a corrective 
labour colony but in an establishment of a special type, a labour 

e e 
8 Such as a trade union, a collective farm, and even more loosely associated 
groupe of people, such as all those working in a particular office, factory or 
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colony for minors. Under all conditions the fact that an offender has 
not reached his majority is regarded as an extenuating circumstance 
(Art. 88). Finally (Art. 45), where a person sentenced to depriva- 
tion of liberty or corrective labour for a crime committed before he 
reached the age of eighteen demonstrates, by good conduct and 
a conscientious attitude towards work and instruction, that he 
has reformed, the court may release him from his penalty ahead 
of time, after he has served not less than one-third of it. Further- 
more if the release is given before the person reaches the age of 
eighteen, it is absolute, t.e., if he commits another offence before 
the expiration of the unserved part of his term, the unserved part 
cannot be added, either partly or in whole, to the penalty imposed 
for the new offence. 
Boris S. Nrxrrorov.* 


* rmp.; head of the Criminal Law Sector of the Institute of Juridica? Sciences 
of the U.8.8.R.: suthor of a number of works on Soviet and other criminal 
law, and editor of the Russian translation of Kenny’s Outhne of Criminal 
Law: author of a monograph on the crimmal law of India. 


SODOMY AS A GROUND FOR DIVORCE 


Tue Court of Appeal in Bampton v. Bampton ' has granted leave 
to appeal to the House of Lords and so opened the way to the 
first ‘‘summit’’ consideration of the decision in Statham v. 
Statham * in its thirty years of existence. The appeal will test the 
validity of the holding that consent to an act of sodomy, or later 
condonation of the act, bars relief on that ground in a suit for 
divorce. It is the purpose of this note to speculate about the 


* possible outcome of the appeal and to discuss some of the factual 


and policy conflicts which will confront the House of Lords. 

The marriage in question in Bampton took place in 1958, when 
the husband was twenty-five and the wife nineteen. Ordinary 
marital relations continued for some two years and then the husband 
first attempted to commit sodomy on his wife in April 1955. She 
was then pregnant with their first child, which was in fact born in 
June 1955.° The first attempt was unsuccessful because of the 
wife’s resistance but the husband persisted in his efforts six or 
seven times in the course of the next two years and was successful 
on about five occasions. ‘* Normal ” sexual intercourse and sundry 
other varieties of sexual experimentation also took place during 
this period. The wife gave birth to two children, on each occasion 
with great difficulty and, to avoid the danger of further pregnancy, 
she was sterilised in 1957. At the time of her petition for divorce, 
husband and wife had separated, apparently as a result of the 
husband’s clandestine associations with other women and his 
increasing coolness towards the wife. After his callous insistence 
on sexual intercourse immediately after she had had an operation 
and his deceitfulness about his relations with another woman, 
she finally would have nothing more to do with him.‘ Barnard J. 
got the impression that she did not want to end the marriage at all," 
despite the fact that it was she who petitioned for divorce on the 
ground that the husband had committed sodomy on her. Both at 
first instance and in the Court of Appeal, her petition was denied, 
leaving her with the possibility of success in the House of Lords, 
or the expense of further proceedings based on matters not investi- 
gated by the lower courts.“ 


1 [1950] 2 All E.R. 766. 

2 [1929] P. 181. 

3 The fact that regular sexual relations might have been difficult or obstetrically 
undesirable at this stage of the wife's pregnancy may well be significant 
in the husband’s wish for sodomical intercourse at this tıme. His continuation 
of the acts once the temporary emergency had passed, however, means that 
he coflld not rely on this fact as affecting the overall issue, ° 

4 [1959] 2 AN E.R. at 787 F. 

& Ibid. 767 G. 

6 Ibid. 771 F-H. 
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First, the question of whether the ‘‘ sodomy ”’ of section 1 (1) of 
the Matrimonial Causes Act should be interpreted as relating only 
to the sodomy of the husband with a third party, or also to sodomy 
with his wife. The difference is not entirely of academic interest. 
If it falls within the statute, then proof of the act of sodomy 
(excluding considerations of connivance, condonation or collusion) 
will satisfy the “ground” for divorce. Nothing in the way of 
deterioration in the wife’s health need be shown. If, on the other 
hand, it does not come within the interpretation of the word in the 
statute, then it will only afford relief as a species of cruelty, for 
which proof of mental or physical harm is necessary. Sodomy first 
made its appearance in the Act of 1857 as a ground available to the 
wife.” In all probability, the legislators did not think of it as re- 
ferring to the behaviour of husband and wife at all, for it was sand- 
wiched in the statute between “‘ rape ” and “‘ bestiality.” The one 
did not at that time have any relevance to the relationship of hus- 
band and wife; the other, by its very nature, did not and cannot.’ 
But in time, just as it has been accepted that a husband can in cer- 
tain circumstances ‘‘ rape ” his wife,’ so too the reference to sodomy 
has been read as referring inter alia to acts between husband and 
wife.” The trend, then, has been towards widening the interpreta- 
tion of the section to allow more broken marriages to fall within 
it than a strict construction would allow. In Bampton, as in many 
other cases, the choice of the ground for the petition is not particu- 
larly significant in explaining the marriage failure. The wife had 
broken off relations with her husband and, unable to show any 


T 20 & 21 Vict. c. 85, s. 27. Hodson L.J. is wrong m suggesting ([1959] 
2 All E.R. at 769 B-C) that ıt had to be coupled with the husband’s adultery. 
Tt 18 clear from the section that rape, sodomy and bestiahty by themselves 
were enough to give a cause of action and this is emphasised by the Parha- 
mentary debates. Incest, bigamy, cruelty and desertion had to be coupled 
with adultery to make 16 sufficiently serious—but rape, sodomy and bestiality 
were considered aggravated forms of ‘‘ adultery ’’ by themselves (see especially 
the Committee debates on clause 25 ın the Commons: 147 Parl.Deb. 12867~1288, 
1584-1565, 1569-1605, 1625-1644, 1801-1808, 2085-2088). That this was the 
intention is perhaps supported by the fact that it was suggested in both 
Houses that it would be clearer to leave out the particular words and refer 
only to adultery aggravated im any way (see Mr. Lygon, ibid., 1597-1601; 
Bishop of Oxford, tbid., 2045-2046). And, of course, this in turn supports 
the proposition that the words of the section contemplated only conduct of the 
husband with a third party. There is only one isolated reference to thé fact 
that the word ‘‘ rape" would cover the case of a husband who was a party 
to the rape of his own wife (Lord Redesdale, ibid., 2045). 

Unless, perhaps, circumstances such as those in R. v. Bourne (1952) 86 

Cr.App.R. 125, might lead to a court's straining the interpretation of 

“ bestiality '’ for divorce purposes. There, a husband was convicted of aidin 

and abetting his wife to commit bestiality on a dog. The evidence show 

that the husband had, on each occasion charged, sexually excited the animal 

and then compelled his wife to submit to ‘‘ intercourse’’ with it. 

® e.g, R. v. Clarke (1949) 38 Cr.App.R. 216; R. v. Miller [1954] 2 Q.B. 288; 

[1954] 2 All E.R. 629. 

10 6.9, C. v. C. (1905) 22 T.L.R. 26; Statham V. Statham, supra; D. B.Y. W.B. 
[19385] P. 80. There was, of course, all the more need for such an interpreta- 
tion before 1987 because, even if the sodomy amounted to cruelty, there was 
no independent ground of crnelty as a divorce cause. 
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nervous or physical distress which she could attribute to cruelty, 
or to produce actual evidence of his infidelity, she had to resort to 
the only remaining ground which she could hope to establish. The 
marriage was at a low ebb; to adopt this ‘‘ ground ” fitted the 
pattern of its previous use—although this is a suggestion the courts 
would hardly be prepared to admit. 

But whether or not section 1 (1) does in fact encompass sodomy 
of the sort in issue here, another hurdle of statutory construction— 
that raised by Statham—-still stands and, until the House of Lords 
decides otherwise, will continue to stand. Briefly, Statham held 
that the bars of connivance (consent) and condonation applied to 
defeat a petition on the ground of the husband’s sodomy, even 

* though section 4 of the 1950 Act |© did not apply these specific bars 
to this specific “f ground.” Hodson L.J. in Bampton pointed out 
that “no words which carry the necessity of showing absence of 
consent appear in the statute ” | but felt that he ought to import 
them there because of the decision in Statham. Sellers L.J.“ and 
Harman L.J.** agreed, although the latter was noticeably unenthu- 
siastic. If, however, the whole point is to be reviewed in the House 
of Lords, it can be approached with an open mind and free from 
the binding encumbrance of previous Court of Appeal decisions. 

At the outset, it is obvious that the “‘ canons’? of statutory 
construction are not going to compel a decision one way or the 
other. There is no very forceful reason for deciding conclusively 
that the bars of connivance and condonation apply to all matrimonial 
problems implicitly; nor, on the other hand, that they only apply 
to adultery and cruelty, which are the “‘ offences °’ mentioned in 
section 4. Golden rule, literal rule and mischief rule chase each 
other round the merry-go-round. To stop the machinery and strike 
out in a new direction will therefore need a clearly defined policy 
approach. A decision of the House of Lords—whose pronounce- 
ments are far from frequent in the field of domestic relations—-will 
set the tempo of judicial thinking for several years to come. A 
survey of the issues involved shows at least three questions which 
the House must encounter: Are consensual acts of sodomy between 
husband and wife objectionable? Should these acts by themselves 
be enough to justify dissolving a marriage? Will it be possible 
to distinguish sufficiently between consensual and non-consensual 
acts to give this “‘ offence ’? some operational meaning? 


11 Then s. 178 of the Judicature Act, 1925. Subs. (2) provides that ‘' if the court is 
satisfied on the evidence that—-(a) . . . and (b) where the ground of the petition 
is adultery, the petitioner has not in any manner been accessory to, or connived 
at, or condoned, the adultery, or where the ground of the petition is cruelty, the 
petitioner has not ın any manner condoned the cruelty; and (c)... , the court 
shall pronounce a decree of divorce, but if the court is not satisfied with 
respeet to any of the aforesaid matters, 1 shall dismiss the petition.” 

12 11959] 2 All E.R. at 770 H. 

18 bid. 771-772. 

14 Ibid. 772 D~G. 
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Rape, sodomy and bestiality are all still criminal offences. Rape 
is surrounded by an air of undesirability because of the force or 
fraud implicit in the idea. Moreover, whether punishment is or is 
not the most effective and satisfactory way of dealing with all 
rapists, most of them are still punished. Similarly, bestiality is still 
a ‘live’? offence and punishment and stigma will attend the 
convicted offender. But sodomy is a different matter altogether. 
Although it may have been regarded as gross perversion in 1857, 
it has undergone certain changes in respectability since then. If 
nothing else, it is medically and popularly known that the many and 
varied types of homosexuality are not all necessarily the result of 
conscious and deliberate choice. Modern distinctions tend to be 
in terms of the age of the “‘ subject,” the privacy or otherwise of’ 
the conduct and the psychological condition of the offender. In 
fact, the Wolfenden Committee felt sure enough of the overall 
change in public opinion to recommend that acts of sodomy between 
consenting adults in private should no longer be a criminal offence.*® 
Certainly, the recommendation was directed more towards adult 
males than towards mixed company but, “f privacy ” being one of 
the fundamentals of the recommendation, it should apply all the 
more strongly to the sanctity of the bedroom of a husband and 
wife.** It is possible, of course, that the House of Lords may try 
to avoid the emotional implications of sodomy and simply make the 
morally neutral statement that consent to a “‘ crime’? does not 
excuse it.” Remembering, though, that judicial reaction towards 
sexual experimentation is frequently measured by the degree of 
moral revulsion felt by the judge," one can perhaps only ask that 


15 Although the Home Secretary then annouuced that he did not consider public 
opinion sufficiently advanced to justify the reform of the law: 5986 H.C.Deb. 
870-371 (November 26, 1958). The public debate has now continued for 
several years. There is no genera] agreement either at Westminster or in 
the country whether or not homosexua] behaviour is so abhorrent that the 
law 1s justified ın interfering with individual privacy and choice. Public 
opinion polls taken two years ago showed that a slight majority opposed the 
Committee’s recommendations (quoted by Mr. H. Montgomery Hyde, 598 
H.C.Deb. 895). More recently, Mr. Justice Devlin has put forward the 
essentially Kantian proposal that the intrinsic immorality of behaviour should 
decide the law’s attitude towards it (The Enforcement of Morals, 1959)—but 
he has been answered in plain terms to the effect that mora! intolerance “‘ is 
no adequate substitute for a reasoned estimate of the damage to the fabric 
of society likely to ensue if [the conduct] is not suppressed.” (fart, 
‘‘Immorality and Treason," 63 The Listener 162 (1959).) 

16 Unless one can agree with Fortescue C.J. in R. v. Wiseman (1717) Fort. (K.B.) 
91, that sodomy between husband and wife is “the greater offence, because 
it has greater aggravations, as there is no temptation nor solicitation from 
nature, and a woman to hand.” 

17 Citing, perhaps, R. v. Donovan [1934] 2 K.B. 498; R. v. Consy (1882) 8 
QBD 594 and Bravery v. Bravery [1954] 3 AN E.R. 59. 

18 e.g., Cresswell J.O. in N. v. N. (1862) 3 Sw. & Tr. 284, 286—' some questions 
of a very disagreeable nature, and I could well have wished to be relieved 
from the necessity of discussing them ’' (sodomy). . 

Merriman P. ın D. B. v. W. B. [1985] P. 80, 82—-' the most filthy sexual 
practices ın connection with her ” (sodomy). 
Greer L.J. in Statham [1929] P. at 145-146-—‘* She must have known that 
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the House of Lords will consider the questions of morality involved 
—and not be too shocked by the sodomy and fellatio involved in 
Bampton to be blinded to rational decision. 

Being shocked or failing to be shocked by them, however, does 
not put an end to the matter. There then arises the more formidable 
philosophical question of whether the House of Lords should continue 
to favour the doctrine of the matrimonial “ offence’ over that 
which asks for some more complete evidence of marriage failure. At 
present, the mere doing of acts may amount to an “ offence ” which 
in turn may be the formal reason for dissolving a marriage. 
Certainly, recent years have shown us that some members of the 
judiciary *° are intellectually committed to accepting this view as 
*the only one valid in its context. Nonetheless, the relevant statutes 
have always allowed even the exponents of such a strict doctrine 
to mitigate its hardship by taking’into consideration other conduct 
which forms the context to the “‘ offence.” The fallibility of dogma 
is conceded by the introduction of variations based on ordinary 
human conduct. Connivance and condonation are two particular 
examples of this, the reasoning running in this way: The husband 
commits an ‘f offence ” against his wife. She, however, consents 
to it in advance. The enormity of the “‘ offence ” is not reduced by 
this but the wife is precluded from relying on it later. In pari delicto 
potior est conditio defendentis. Or, she forgives him afterwards. 
Again, she cannot rely on it. The same principle applies to any 
‘offence ’’ adultery, desertion, cruelty *°—or sodomy. So far 
as the latter is concerned, Statham is authority for an actual 
occurrence of the facts and a decision on them. 

But this is to stay on an extremely formalistic plane. Turning 
to the alternative view already mentioned, many legal and psycho- 
social writers have urged that the courts should view matrimonial 
“ offences ” less in the light of exclusively significant acts and more 
in that of disorganisation within the family unit. They would 
then appear as mere symptoms of disturbance (or, if one dare use 
the word, incompatibility) and the evidence would be directed at 


it was wrong, improper and unnatural, and she does not venture to say that 
she did not’’ (sodomy). 

Hodson L.J. in Panpin 1959] 2 All E.R. at 767 A—‘‘ some disgustin 
sexual perversions ’’; at 768 H-—'‘ still other disgusting activities which ook 
place between these two people” (fellatio). It ıs interesting to note that 
sodomy and bestiality almost never found their way into the original Divorce 
Bul at all, because the Lords ‘‘ did not wish 1t to be defiled by any reference to 
those offences ' (Lord Cranworth L.O., 147 Parl.Deb. 2021-2022). 

19 g.g., Lord Justice Hodson, ‘‘Some Aspects of Divorce Law and Practice ”’ 
(1957) 10 Current Legal Problems, 1. Lord Morton and Pearce L.J. were 
both members of the majority of the Royal Commission on Marmriage and 
Divoree which recommended ın favour of retaining the doctnne of the matri- 
monial offence. 

2° Connivance does not apply to petitions on the ground of cruelty and desertion 
by vıftue of s. 4 of the Matrimonial Causes Act. The court, however,emust 
inquire into its existence and it is obvious that proof of prior consent will 
remove the necessary element of ‘‘ unjustifiability '’ from the offence in each 
case. 
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establishing this disturbance rather than the narrowly defined 
** offence.” Consent and condonation are just as relevant here, 
of course, as punctuation marks in the family word-picture. Yet 
not even these should detract from the basic practical consideration 
that the final outcome of the family disturbance is disorganisation. 
There may once have been consent, there may once have been forgive- 
ness, but these cannot alter the fact that there is now a desire 
(and frequently a mutual desire) to end the association. Or to put 
the functional problem another way: what will be the consequence 
of refusing a divorce? ** The doctrine by which later conduct may 
revive a condoned “‘ offence ’’ has been a notable practical step 
in the direction of recognising these forces at work within the 
marriage but its limits are still too formally prescribed for it to be’ 
of widespread use.” 

We can probably not arrive at any conclusions without first 
considering our third major issue—whether ‘* consent ”’ can always 
be delineated clearly, so as to give it some recognisable and 
unchanging content. A precise conceptual approach would, of 
course, consider this perfectly possible. Lord Justice Russell in 
Statham showed his belief in just such a state of affairs and he has 
been quoted on it ever since.” Husband and wife very calmly 
and rationally discuss the question of sodomy, the husband describes 
the exact physical act involved and the wife then places, or does 
not place, herself at his disposal for that purpose. According to 
this formula, a court can then say whether she consented or not. 


21 I am assuming that the objective reconciliation of the spouses as a means 
to general family reorganisation cannot be reached after the presenting of a 
petition for divorce, or, at least, cannot be reached ın the individual case 
under consideration. As æ general proposition, it certainly does not represent 
the experience of some social workers and marriage counsellors (see, ¢.g., 
Mudd, ‘ Contributions to a Therapeutic Solution to the Divorce Problem: 
Social Work and Marriage Counseling, Univ. of Chicago Conference Benes, 
No. 9, 65-69 (1852); ‘‘ The Social Worker’s Function in Divorce Proceedings,” 
18 Law & Contemporary Problems 66, 68-69 (1958)) but 16 is Peran true 
that ın most cases reconciliation techniques will be least likely to succeed 
at this stage. Motivation is almost always entirely dissipated by this stage 
in the proceedings, meaning that there is a substantisl obstacle to the necessary 
psychological adjustment. This still leaves questions of the welfare of the 
children of the marriage to be settled under the Matrimoma! Proceedings 
(Children) Act, 1958, or otherwise—questions so vital that all others concerning 
the future of the family should be subordinated to them. . 

22 6.g., Beard v. Beard |1946] P. 8; Richardson v. Richardson [1950] P. 16; 
Beale v. Beale [1951] P. 48; Bergan v. Bergan [1956] 2 All E.R. 680; Roe v. 
Roe [1956] 3 All E.R. 478. 

23 Dealing with the wife's evidence, he thought it quite clear—‘‘ (1) that her 
husband explained to her quite plainly the exact physical act which he 
wished to do on her; (2) that she assented and placed her body at his disposal 
for the purpose of that act being committed ; ta) that no compulsion of any 
kınd was brought to bear on her; and (4) that the only reason given by her 
for refusing subsequent invitations to a similar act was fear of pain. It 
thus appears that the wife was a consenting party to the only act upon which 
a glecree of divorce could be founded '’ ([1990] P. at 156). This neechanical 
test of consent has been cited with approval by, for example, Lord Goddard C.J. 
in Lawson v. Lawson [1955] 1 All B.R. 841, 344; Hodson L.J., ibid.: 
Hodson L.J. ın Bampton [1959] 3 All E.R. at 770 B-C. 
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Lords Justices Hodson and Sellers, on the other hand, paid special 
attention in Bampton to the facts as they are more likely to occur.” 
As Lord Justice Hodson said, “It should be recognised that the 
relationship of husband and wife being what it is, and the obligations 
of one to the other being what they are, it is not readily to be taken 
against a wife in a situation such as exists in this case, especially a 
young wife, that there has been a real consent.” In Davidson v. 
Davtdson,** for instance, Karminski J. suggested that a very young 
wife who was persuaded by her husband that sodomy was one of 
“the normal incidents of married life,” could not be held to have 
consented to it.*° If this particular motivation negatives consent, 
then, what about compulsion of a stronger sort? Mrs. Bampton 
“did at least have some creditable motives, for she was constantly 
being alerted to the danger of losing her husband to another woman.”” 
One ‘“‘ normal ” reaction to this might have been to do exactly as 
she did—indulge her husband, let time pass and hope that she 
could somehow keep the family together. Or, like Mrs. Bampton 
again, she might make an honest miscalculation of her ability to 
handle her husband or dissuade him,** only to find that she could 
never resist his very diplomatic demonstrations of affection." One 
cannot help fearing that strict application of legal formulae does 
not favour those husbands and wives who try to carry on with their 
marriages, instead of giving in at the first sign of distress.*° 
Undoubtedly, if Mrs. Bampton had heedlessly plunged into argument 
and recrimination with her husband and had perhaps even “‘ fought 
him off,” ** her case would have been stronger.*? 

In the light of this question of motivation, it becomes important 
to distinguish between full consent to an act and mere submission 
to it. It is a distinction clearly drawn in two related fields. In the 
criminal law, for instance, the offence of rape is committed when 
sexual relations take place without the woman’s consent and not 


24 [1959] 2 All E.R. at 787 D, 772 BC. 

25 [1968] 1 W.L.R. 887. 

26 Again, this is a subjective judgment. One wonders how many degrees of 
“ normality '’ are possible in sexual relations and how many are permissible. 
It is interesting, too, to compare the plight of the inexperienced wife in 
Davidson, who was persuaded that the act was ‘* normal,’’ with that of the wife 
in Statham, who, according to two of the judges, ‘‘ must have known that 
it ‘was wrong, improper and unnatural '’ (italics added). 

27 [1959] 2 All E.R. at 768 C. 

28 Ibid. at 768 D. 

28 Ibid. at 768 B-C. 

30 [have tried to draw attention to this recently in the case of alleged ‘‘ insincerity "' 
in nulhty petitions: (1959) 109 L J. 661. 

31 The suggestion of counsel, quoted [1959] 2 All E.R. at 768 O. This would 
certainly accord with the older view that the act was so repulsive that no 
amount of persuasion ought to be effective. Cf. Patteson J. m R. v. Jellyman 
ronda O. & P. 604-—~"' it was her duty to have resisted such an attempt to the 
utmo 

32 As, for instance, in Lawson, supra. Cf, N. v. N. (1862) 3 Sw. & Tr. 234, 
where the court refused to believe either the wife's uncorroborated allegations 
of attempted sodomy, or her claim to have resisted them. 
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where they are merely against her will.” If a man has intercourse 
with a child, or on the pretext of performing a surgical operation, 
or by impersonating the husband, she does submit but will not 
be held to have consented.** Similarly, her realisation of the 
futility of resistance does not amount to her agreement.** In 
the sexual relations of husband and wife, there may likewise 
be some question of the domination of one partner by the other. 
Coitus interruptus ** and contraception,*” unobjectionable enough 
when agreed upon by the spouses, become legally significant 
when practised by one to the detriment of the health of the 
other. The “ground ” for objection, of course, is cruelty. The 
wife actually participates in the sexual acts but does not ever 
really ‘* consent ” to the contraception. She may find it distasteful’ 
and may even actively object to it, yet for some reason or other 
(and not necessarily physical violence on the husband’s part) she 
still engages in sexual intercourse. There is neither ‘‘ consent ” 
nor absence of *‘ consent’ but simply a state of resignation and 
acceptance. Afterwards, this frequently turns to regret.** If the 
acts therefore amount to cruelty, the submission does not preclude 
reliance on them. In suitable circumstances, could this not be true 
of sodomy ? *° 

Love, fear, ignorance and jealousy play just as much a part in 
the decision-making of husband and wife as does reason. A court, 
therefore, should approach decisions clouded with emotion in a 
most careful manner. Consent is not consent unless one knows how 
it was given and what prompted the husband or wife to give it 
at all. If the House of Lords is going to perpetuate the doctrine 
of the matrimonial “ offence,” it will probably have to decide that 
proved consent to an act of sodomy bars relief on the statutory 
“ sround.’? Hence, mere incompatibility which arises after the 
act—and which may or may not in part be caused by the regret 
and unpleasantness surrounding it—will once again be banished 
to the deserts of Nevada and Mexico. But both in this case and 
in the case based on cruelty, the analogy of the rape and contracep- 
tion cases may lead to a closer consideration of ‘f consent.’’ Or 


33 ¢.9., Russell on Crime (11th ed., 1958), i, 798-797; Archbold's Criminal Pleading, 
Evidence and Practice (88rd ed., 1954), § 1942; Note, * Forcible and Stajutory 
Rape: An Exploration of the Operation and Objectives of the Consent Standard,’ 
(1952) 62 Yale L.J. 55. 

34 Thid. 

35 See, 6.9., R. v. Jones (1861) 4 L.T.(n.s.) 154; R. v. Day (1841) 9 C. & P. 722; 
R. v. Hallett (1841) 9 C. & P. 748. 

36 e.g., White (orse. Berry) v. White [1948] P. 830; Walsham v, Walsham 
[1949] P. 350; Cackett (orse. Trice) v. Cackett [1950] P. 258; Knott v. Knott 
[1965] P. 249. 

37 ¢.g., Forbes v. Forbes [1056] P. 16; Ward v. Ward [1958] 2 All E.R. 217. 

38 As, of course, happened in all the matrimonial cases cited here. 

39 Tteappears that Lord Goddard O J. was expressly considering such & position 
in Lawson v. Lawson, supra, when he pointed out that the wife in question 
there, ‘‘although she may have submitted, was not a consenting party.” 
The acts alleged were sodomy and masturbation. 


J&x. 1960 SODOMY AS A GROUND FOR DIVORCE 5d 


there is the alternative approach. Given consent, given condona- 
tion, what is the whole picture of the relationship? Is there any 
purpose in continuing it? Can all the members of the family be 
suitably cared for, educated and accommodated if they no longer 
live together? Statham in 1929 was one of the innumerable cases 
in the course of the last hundred years which avoided these questions. 
It will be interesting to see how much judicial habits have changed 


since then. 
ALAN Miner.* 


* LLB., LL.M., Lecturer in Law, Queen’s University of Belfast. 


STATUTES 


Tue NATIONAL Insurance Act, 1959 


Tae National Insurance Act has now received both royal and 
electoral assent. In April 1961, therefore, the National Insurance 
scheme will undergo several important changes. What these changes 
amount to in essence is that, on the one hand, the large annual 
deficits which were beginning to emerge, and which would otherwise 
have fallen on the Exchequer, will be made good by means of am 
additional contribution by employed persons and their employers, 
related to weekly earnings; while, on the other hand, those who 
have to pay this wage-related contribution are to be rewarded 
(some would say inadequately) with the promise of a corresponding 
addition to their retirement pensions. 

The Government has never pretended that this additional pension 
will be an adequate substitute for a good private pension scheme. 
Indeed, one of the reasons given for pitching the benefits so low 
was that employers would not be faced with “‘the bare choice 
between abandoning their schemes and contracting out.’?? It is 
quite possible to accept the additional state pension as a supplement 
to the benefits offered by a private scheme, and no doubt many 
employers will do so, especially for their higher-paid employees. 
Nevertheless, the Act gives the employer an option of contracting 
out under certain conditions. 


The contributions 


Although on the benefit side the Act is concerned only with 
pensions, other National Insurance benefits remaining unchanged, 
it is important to note that the contribution rates set out in the 
First Schedule to the Act cover all benefits provided under the 
National Insurance Act, 1946. They are intended to come into 
force in April 1961, though section 1 leaves the date of commence- 
ment to be fixed by the Minister. 

There are no changes in the contribution rates for the self- 
employed, the non-employed, persons under eighteen and employees 
who are contracted out. The new minimum rates, lls. 7d. per 
week for a man and 10s. 9d. for a woman, divided equally between 
employed person and employer, apply only to employed persons aged 
eighteen and over, for each week in which they earn more than £8 
but not more than £9. After adding the Industrial Injuries and 
Natjonal Health contributions, the total weekly contrihution is 


1 Provision for Old Age: The Future Development of the National Insurance 
Scheme (1958) Cmnd. 588, p. 10. 
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15s. 4d. for a man and 18s. 6d. for a woman; somewhat less than 
the present contributions of 18s. 2d. and 14s. 9d., which those 
who are contracted out and their employers must continue to pay. 

These are the minimum rates for adult contributors. In addi- 
tion, for every income tax week in which an employed person aged 
eighteen or over and not contracted out receives over £9 on account 
of remuneration, he and his employer will be liable for a graduated 
contribution. The amount of this contribution, for both the 
employed person and the employer, will be ‘44 per cent. 
df the amount, up to six pounds, by which the payment exceeds 
ning pounds (or of the equivalent amount for remuneration not 
paid weekly). ° Thus the maximum weekly graduated contribu- 
‘tion, for employer and employee together, will be 8} per cent. of 
£6, or 10s. 2d. (all contributions being rounded off to the nearest 
penny). This means that the total contribution, flat-rate and 
graduated, for every week in which remuneration reaches or exceeds 
£15, will be 25s. 6d. for a man or 28s. 8d. for a woman. In effect 
there will be two levels of flat-rate contribution—one payable on 
earnings of £9 a week or less, the other on earnings of £15 a week 
or more—with a sliding scale in between. 

To enable the machinery of PAYE to be used for collecting the 
graduated contributions, section 2 (1) defines remuneration for 
this purpose as “‘ any emoluments assessable to income tax under 
Schedule E (other than pensions) being emoluments from which 
tax under that Schedule is deductible, whether or not tax in fact 
falls to be deducted from that payment.” This definition excludes 
the earnings of certain professional persons who, although employed 
under a contract of service, are assessed under Schedule D; while 
others such as company directors and clergymen are excluded 
from paying graduated contributions because, although taxable 
under Schedule E, they are regarded as self-employed for National 
Insurance purposes. 

The fact that graduated contributions will be levied only on 
earnings over £9 means that much administrative effort will be 
devoted to the collection of very small contributions. It also 
means that the contributions payable, and therefore the pension 
earned, over a given period may be affected by the fluctuating or 
seasonal nature of the remuneration. 

The contribution rates are designed to produce sufficient revenue, 
year by year, to balance the expenditure of the National Insurance 
Funds with the help of a modest contribution from the Exchequer 
and the annual interest on the Funds. As the number of pensioners 
increases, higher contributions will be needed to achieve this aim. 
Section 1 (2) therefore provides for increases in the contribution rates 
in 1965, 1970, 1975 and 1980, though the actual amounts of the 


3g, 1 (1) (b) Gin). The method of calenlating the “equivalent amount for 
remuneration not paid weekly "° will be laid down by regulations under s. 2 (5). 
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increases may, if the Minister so directs, be less than those laid 
down iw this section. 


The benefits 


Apart from section 6, which increases the increments earned by 
deferring retirement, the Act leaves the existing flat-rate pension 
(50s. for a single person and 808. for a married couple) unaltered. 
Sections 4 and 5, however, break new ground by introducing the 
additional ‘* graduated retirement benefit.” Each “funit” of 
graduated contributions paid by the insured person (i.e., excluding 
the employer’s contributions) earns an increase of sixpence in the 
weekly pension. The “ units ” are initially £7 10s. for a man and, 
£9 for a woman, but as the contribution rates are raised, the size 
of the units will increase in the same proportion, so that the relation- 
ship between earnings and pension will be preserved. The larger 
unit for a woman reflects her longer average expectation of life 
and the fact that she can claim her pension five years earlier than a 
man. 

The effect of this formula is that graduated contributions paid 
on each £1 of earnings between £9 and £15 a week for a year will 
result in an addition to the weekly pension of approximately 13d. for 
a man or ljd. for a woman. A man who consistently earns £15 a 
week or more will thus add about 104d. to his weekly pension for 
every year of his contributions. The graduated pensions earned 
in the early years of the scheme will thus be very small—a maximum 
of 9s. a week for a man retiring in 1971 after earning at least £15 
a week for the previous ten years. These figures emphasise the 
fiscal aspect of the scheme. The graduated contributions in the 
early years are to be used almost entirely to finance the existing 
flat-rate benefits; and even in 1991-92, the Government Actuary 
has estimated that graduated contributions will exceed graduated 
pensions paid during the year by over £100 million.’ 

The graduated benefit is subject to the same general conditions 
as to retirement and post-retirement earnings as the existing flat- 
rate pension. Section 4 (8) empowers the Minister to exempt the 
graduated benefit from the earnings rule, a logical exemption since 
no private pension scheme has an earnings rule; but it is apparently 
the Minister’s intention to reserve this power until graduated 
benefits of significant proportions begin to be payable. If retire- 
ment is postponed after pensionable age, graduated contributions 
will continue to be paid. In addition, half the graduated pension 
lost for each week that retirement is deferred is to be added to the 
contributions paid for the purpose of assessing the graduated pension 
when it becomes payable. 


3 Report by the Government Actuary on the Financial Provisions of the Bill 
(1959) Cmnd. 629. 
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Section 5 deals with the benefits payable to a widow by virtue 
of her husband’s graduated contributions. On reaching pensionable 
age, she is entitled to half the graduated pension earned by his 
contributions, in addition to any pension earned by her own contri- 
butions—-always subject to the retirement condition. 


Contracting out 


Part II of the Act and eleven pages of Regulations deal with 
the complicated provisions relating to ‘‘ non-participating employ- 
ments ’’ (the expression *‘ contracting out’? does not occur in the 
Act). No useful purpose would be served by an attempt to summarise 
, here the whole of these provisions, but it may be helpful to indicate 

some of the main points. 

A non-participating employment must provide a recognised 
superannuation scheme giving retirement pensions which are ‘‘ on 
the whole as favourable as the right to benefit to be derived from 
graduated contributions (in this Act referred to as ‘ equivalent 
pension benefits ’).°’* A superannuation scheme is ‘‘ recognised ”’ 
if it is established by Act of Parliament or other instrument having 
the force of law (as in the case of the civil service), or if it secures 
the payment of “f equivalent pension benefits ’’ by irrevocable trust, 
contract of assurance or annuity contract satisfying certain condi- 
tions prescribed by the Regulations.*»* ‘* Equivalent pension bene- 
fits?’ must include a pension at age sixty-five (sixty for women), 
which is payable for life and cannot be wholly surrendered, 
commuted or assigned, and which is not less than the graduated 
benefit obtainable under the Act by weekly contributions at the 
maximum rate throughout the period of service.’ 

The decision as to whether all these conditions are satisfied in 
respect of a particular employment must be made by the Registrar 
appointed under the Act, on the application of the employer. The 
employed person has no choice in the matter (a denial of individual 
rights which raises wider questions of principle), though his employer 
must inform him of his intention to apply to the Registrar. If the 
Registrar decides that the employment can be treated as non- 
participating he will issue a certificate to that effect, and the employ- 
ment will then be non-participating as long as the certificate remains 
in force and the other conditions are satisfied. 

If an insured person leaves a non-participating employment or his 
employment ceases to be non-participating, either he must be 
assured of ‘* equivalent pension benefits ” in respect of such employ- 
ment (by means of a “‘ frozen ’’ pension or an appropriate payment 
to another pension scheme) or the employer must pay to the National 


4 s. 7 (2) (a). 

§ Natiohal Insurance (Non-Participation—Benefits and Schemes) Regulations, 
1959. 

e g., 8 (4). 

Ts. 8 (1). 
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Insurance Fund the difference between the maximum contributions 
(flat-rate plus graduated) that would have been payable by a 
person earning £15 a week and the flat-rate ‘‘ contracted out ”’ 
contribution for the period covered by the employment. This is 
described as a “f payment in lieu of contributions.” A half of any 
such payment may be recovered by the employer out of any refund 
of contributions to which the insured person is entitled, provided that 
the payment and the refund are in respect of the same period." 

This is not the place to discuss the pros and cons of contracting 
out. The factors to be considered will depend on the circumstances 
of each case. The Act permits an employer to contract out in respect 
of certain categories of employees, and a good deal of mathematical 
juggling may be involved in arriving at the most profitable arrange- ` 
ment. 

One factor which will influence decisions on contracting out is 
the certainty that this Act is no more than a stepping stone. Whether 
or not the Labour Party’s more ambitious scheme is ever put into 
operation, it is obvious that the levels of benefit set by this Act 
will not remain unchanged for long. If earnings rise at 2 per cent. 
per annum, as was assumed in the financial estimates on which the 
Act is based,’ the £15-a-week man of 1961 will be earning £80 a 
week by 1998. He will hardly be content to retire on a pension of at 
most £4 8s. It is true that employers who contract out in 1961 
can return to the fold later if they find themselves unable to cope 
with increased benefit rates; but many will feel that the future 
uncertainty and present complexity of contracting out outweigh 
its advantages. 

Tony LyYNes. 


Leorrmacy Acr, 1959 


Tur number of important statutes which affect the family is growing, 
and it is not too soon to ask whether a general consolidation of 
the statute law on domestic relations should not be attempted. 
The Legitimacy Act, 1969, deals with a number of very important, 
partly fundamental, matters of family status. Its general effect is 
to reduce the incidence of illegitimacy and also further to reduce 
the difference between the status of legitimate and legitimate 
children. This is, as it were, the common factor of many of its 
provisions, but otherwise these provisions deal with a number of 
topics all of which concern illegitimacy, but none of which is 
otherwise very closely connected with any other. 

(1) Under the Legitimacy Act, 1926, legitimation by the subse- 
quent marriage of the parents did not apply to a child whose father 
or mother was married to a third person when the child was born.* 

8 mi (8) and 10. 


9 (1959) Cmnd. 629 
1 g. 1 (2) of the 1996 Act. 
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Although by a majority of twelve to seven the Royal Commission 
on Marriage and Divorce? recommended that what many people 
regarded as an indefensible atavism should remain on the statute 
book, and although a considerable struggle about this had to be 
fought in the House of Lords, the new Act, in its section 1, repeals 
section 1 (2) of the 1926 Act, and henceforth the filius adulterinus will 
in this country, as in many other civilised countries, be legitimated 
by the subsequent marriage of his parents. The Act is retrospective 
to the extent that if the child was alive at the time of the coming 
into force of the Act and the parents had married before that date ° 
heeis legitimated as from the coming into force of the new Act. 
Nothing will in future prevent an English court applying section 8 
of the 1926 Act so as to recognise the legitimation of a filius 
adulterinus under a foreign law if the father was domiciled in its 
area at the time of the marriage. 

(2) The absence of any rule by which the children of void 
marriages are legitimate provided at least one of the parents 
believed in the existence of a valid marriage, was another atavism 
of English law the removal of which was overdue. Children of 
voidable marriages are legitimate under section 9 of the Matrimo- 
nial Causes Act, 1950, and the Royal Commission on Marriage and 
Divorce recommended (No. 147) that this should be extended 
to children of void marriages provided either parent was bona 
fide. In other words they proposed that English law should broadly 
adopt the principles which in this respect prevail in Scotland, 
and this has now been carried into effect by section 2 of the new 
Act. If one considers that a marriage is void (not voidable), 
e.g., where the girl is in fact under sixteen but herself thinks 
she is older and where (whatever she thinks) the husband genuinely 
believes she is over sixteen, and that this invalidity could be pleaded 
by anyone at any time for the purpose of attacking the legitimacy 
of the children or remoter issue, one can see that the reform 
comes none too soon.* It removes a grave injustice, but it 
gives rise to quite a number of difficult problems. 

(a) Whereas the child of a voidable marriage is legitimate 
irrespective of the bona fides of the parents (it is in the nature 
of the grounds of voidability that the question will only very 
rarely arise), the child of a void marriage is legitimate only ‘‘ if 
at the time of the act of intercourse resulting in the birth (or 
at the time of the celebration of the marriage if later) both or either 
of the parties reasonably believed that the marriage was valid.”’ 
‘“ Either or both *’: this would seem to be particularly important 
in the case of bigamous marriages if, e.g., the woman did not 
know and had no reason to think that the man was a bigamist. 
The standard, is however, not purely subjective: the belief must 


2 Cmd. 9678, Rec. 146. 
3 October 29, 1959. 
t Marriage Act, 1949, s. 2. 
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be ‘‘ reasonable.” It will also be noted that knowledge super- 
vening after the marriage will render illegitimate any children 
subsequently conceived, whereas older children of the same parents 
will be legitimate. 

(b) The child must be the child of “a void marriage,” and 
it is quite clear that there is (now at least, under this Act) a 
difference in English law between a “* void marriage” and ‘‘no 
marriage,” between mairimontum nullum and matrimonium non 
ewistens. If a person is under the delusion of having gone through 
a ceremony he or she is not living in a “void marriage.” There 
must, so it appears, be at least something like the semblance of 
a “ celebration,” and one may wonder how this will work in those 
cases in which, as in Wolfenden v. Wolfenden,® the old rule’ 
consensus facit nuptias still applies. The relevant belief of the 
parties is “that the marriage was valid,” not “tbat they were 
validly married,” and what the ‘‘ void marriage ” is emerges from 
section 2 (5): it must be a ‘something ”’ in respect of which the 
High Court could have made a decree of nullity (and not a mere 
declaration that the parties were not married). It should be noted 
however that the classical case of the matrimonium non ewistens 
(the layman impersonating a priest) has no parallel in English 
law because in such a situation the marriage is valid unless the 
spouses acted *‘ knowingly and wilfully.” ° 

(c) It is becoming less and less comprehensible why the 
distinction between void and voidable marriages should be continued 
at all. It is steadily losing in importance. How much better 
it would be if all ‘‘ void’? marriages were made ‘“‘ voidable,”’ 
except perhaps bigamous marriages. What is however more impor- 
tant is that the new Act has done nothing to disturb what must 
be one of the most extraordinary features of English law, namely, 
that anyone can at any time attack the legitimacy of a person, 
and that this can be done collaterally, t.e., in any proceedings or 
in no proceedings at all. Should there not be something like the 
French désaveu, i.e., the need for a disclaimer of the child by the 
mother’s husband before its legitimacy can be attacked, and has 
this need not been increased by the provisions of the new Act 
under which not only the filius adulterinus but also the offspring 
of a bigamous union can be the legitimated or legitimate child 
of the natural parents? 

(d) The conflict of laws problems connected with the legitimacy 
of children are exceptionally difficult. Suffice it therefore here to 
say that’ the new rule applies and applies only where the father 
was domiciled in England at the time of the child’s birth, or if 
he died before the birth of the child at the time of his death. 
This is the conflicts rule which will apply. Section 2 (5) which defines 


e @ 
&§ [1946] P. 61. 
e Marriage Act, 1949, ss. 25, 49 
7 a, 2 (2) of the Act. 
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a ‘‘ void’? marriage does not yield a conflicts rule because it says 
that a “void marriage ” includes a marriage in respect of which 
the High Court would have or would have had jurisdiction to 
grant a nullity decree had the parties been domiciled in England, 
i.e., It eliminates the conflicts point and defines the ‘* marriage 
situation ° deliberately without regard to the connecting factors 
in space. 

(e) The retroactive effect of the new provision is limited: it 
applies only to the intestacy of a person who dies after the commence- 
ment of the Act and to the assurance of a property interest by 
an,instrument inter vivos or by will only if such disposition comes 
into operation after the commencement of the Act.* Special 
‘ provisions apply to succession to a dignity or title of honour and 
the devolution of property settled therewith.’ 

(8) In Re C.T. it was held that the father of an illegitimate 
child had no right to apply for the custody of the child before the 
justices under the provisions of section 16 of the Administration 
of Justice Act, 1928, and it appears that the mother had no such 
right either, i.e., that section 5 of the Guardianship of Infants Act, 
1886, did not apply to her, although ** section 5 (2) of the Guardian- 
ship of Infants Act, 1925, did and she was able to appoint a 
testamentary guardian. What this meant was that, although the 
High Court can in matrimonial causes deal with the custody, 
education, etc., of an illegitimate child of parties whose marriage 
is before the court,” a court of summary jurisdiction could not, 
except in the very anomalous situation which may arise under 
section 5 (4) of the Affiliation Proceedings Act, 1957, regulate the 
custody of an illegitimate child. Here section 8 of the new Act 
makes a change by giving the mother and the father of an illegitimate 
child the right to apply for a custody order before the Chancery 
Division, a county court, and, if the child is under sixteen, a court 
of summary jurisdiction.** In no circumstances however can a 
court make a maintenance order concerning an illegitimate child 
under section 8 (2) of the Guardianship of Infants Act, 1925; 
on the financial side the two kinds of children remain rigidly 
separated: here the machinery of the Summary Jurisdiction 
(Separation and Maintenance) Acts and of the Guardianship of 
Infants Acts is reserved to the legitimate children, and those who 
are illegitimate can expect no more than what they are given by 
the Affiliation Proceedings Act.** 


8 s, 2 (4) and (5) of the new Act, and s. 11 of the 1926 Act. 

3 a, 2 (8), (4), (6). 

10 [1957] Ch. 48. 

11 Re A. (1940) 164 L.T. 230. 

12 Galloway v. Galloway [1956] A.C. 299; and Matrimonial Proceedings 
(Children) Act, 1958, s. 1. 

13 Guard#anship of Infants Act, 1886, s. 6; Administration of Justice Act, 
1928, s. 16; Guardianship and Maintenance of Infants Act, 1951, s. 1 (1); 
Guardianship of Infants es 1925, s. 7 (1) proviso (a). 

14 Bee s. 8 (2) of the new Act. 
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The father of an illegitimate child who has obtained a custody 
order becomes in the event of the mother’s death the child’s 
guardian by survivorship by virtue of section 4 of the Guardian- 
ship of Infants Act, 1925, and, if he is still entitled to custody at 
the time of his own death, his testamentary appointment of a 
guardian will take effect as if he had been the father of a legitimate 
child.** See section 8 (8) of the new Act. Is he also a ** parent or 
guardian ° of the infant so that his consent to an adoption is 
required under section 4 (1) (a) of the Adoption Act, 1958? It 
would be in the spirit of the new Act to answer the question in the 
affirmative.*® ° 

(4) It remains to note that the definition of a ‘‘ single ’? woman 
for the purposes of the Affiliation Proceedings Act has been amended 
by section 4 of the new Act, that by section 5 the special provisions 
of the Magistrates’ Courts Act, 1952, on domestic proceedings will 
in future apply to affiliation proceedings, and that nothing in the 
Act applies to the succession to the Crown.*’ 

O. Kaun-FREUND. 


Two Notes on THE FATAL ACCIDENTS Act, 1959 


THE guiding principle in assessing damages under the Fatal Accidents 
Acts has always been that the loss suffered by the dependants must 
be balanced against any pecuniary advantages coming to them as 
a result of the death of the breadwinner. This principle was 
qualified by exceptions, mainly concerning insurance payments 
and such gratuities which could not reasonably be expected. The 
list of these exceptions has now been consolidated and extended 
in section 2 of the Fatal Accidents Act, 1959, to such an extent 
as to make freedom from accountability the rule rather than the 
exception. Dependants will no longer have to account for any 
pension, including return of contributions and lump sums paid in 
respect of employment; this will also apply to gratuities whether 
or not there had been reasonable expectation that they would be 
paid. 

The new principle governing the assessment of Fatal Accident 
damages will ensure that pensions and gratuities, whether expected 
or unexpected, will benefit the dependants rather than the wrong- 
doer responsible for the death of the breadwinner. Another 
incidental advantage of the new principle will be that it will 
remove the temptation to strain the meaning of the existing excep- 
tions to the requirement of accountability. Thus, in Smith v. British 
European Airways Corporation,’ an attempt was made, unsuccess- 
fully, to describe a payment of death benefit under a pension 


15 g, § of the 1925 Act. 

16 I am indebted to Mr. L. Blom-Cooper for drawing my attention to this point. 
17 g, 6 (8). 

1 [1951] 2 K.B. 893. 
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scheme as payment under a contract of insurance in order to bring 
it within the words of the Fatal Accidents (Damages) Act, 1908. 
In Green v. Russell? (for comment see 22 M.L.R. 96) the attempt 
to extend the words of this Act to contracts of insurance to which 
the deceased breadwinner was not a party and in respect of which 
he had no rights as a third party beneficiary did succeed, although 
ultimately, on appeal, only subject to some vague reservations.* 
The decision of the court of first instance relied on the theory that 
the words ‘f any sum paid or payable on the death of the deceased 
under any contract of assurance ’’ in the Act of 1908 were intended 
toslabel the payment and not to draw a distinction between pay- 
ments under contract and gratuitous payments. The Act of 1908 
is now repealed and for it is substituted the formula ‘“‘ there shall 
not be taken into account any insurance money which has been or 
will or may be paid as a result of the death.” It seems very 
doubtful whether this should be taken as statutory endorsement 
of the ‘labelling theory.” In future, whenever money received 
from insurers is handed over voluntarily to dependants it will be 
possible to describe the transaction simply and naturally as pay- 
ment of a gratuity. As such, the dependants will not have to account 
for it. The question whether the money paid should be labelled 
as insurance money is, therefore, likely to remain one of the 
unsolved academic mysteries of the law. 

Only one other point calls for comment. Section 1 of the new 
Act enlarges the class of dependants by adding brothers, sisters, 
uncles or aunts, or their issue. In deducing relationships adopted 
persons are to be treated as children of adopters and not as children 
of their natural parents. Section 1 (8) then provides that 
“ adopted *? means adopted by an adoption order made under the 
Adoption Act, 1938, or previous Acts, or corresponding legislation 
in Northern Ireland. If this means that foreign adoptions are to 
be ignored for the purposes of the Fatal Accidents Acts, then one 
must ask why foreign adoptions should be treated differently from 
foreign marriages or foreign legitimations. There is now a growing 
volume of opinion which holds that such discrimination against 
foreign adoptions in the matter of succession rights is unjust and 
contrary to the principles which govern the recognition of status. 
This discrimination was established in Re Wilson* and Re Wilby ° 
in reliance on the provisions of section 18 (4) of the Adoption Act, 
1950, on which section 1 (8) of the Fatal Accidents Act, 1959, 
appears to have been modelled. The new enactment may well be 
expected to increase the difficulty of persuading the courts that 
Re Wilson and Re Wilby should not be followed. The fact that 
this was probably not intended can only serve to underline regret 


2 [19584 1 Q.B. 28. ° 
3 Bee 22 M.L.R. 619. 

4 [1054] Ch. 788. 

6 [1956] P. 174. 
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that a useful and progressive piece of legislation should have been 
marred by mechanical elaboration of definitions. 
J. UNGER. 


THe Fatal Accidents Act, 1959, does two things: it enlarges the 
circle of *‘ dependants *’ entitled to claim damages under the Fatal 
Accidents Acts and kindred legislation, and it rationalises the 
principles which govern the disregard of “‘ compensating advan- 
tages ’’ in the assessment of damages for the benefit of dependants. 


(1) The meaning of ** dependants *’ 


(a) By section 1 (1) the family will, for the purposes of this 
legislation, in future include brothers, sisters, uncles, aunts, and 
their issue. This is a most interesting revival of the recognition 
of kinship relations as a source of legal rights. Recent sociological 
research suggests’ that their social significance may have been 
underestimated. The provisions of the National Assistance Act, 
1948, which terminated the legal liability to mutual support 
of ascendant and descendant relatives (with the exception of the 
parents’ liability to their children) expressed the conviction that, 
outside the household community, the family had ceased to be a 
living economic unit. The present Act shows in a way a result of 
new insights into the relevance of kinship ties between lateral 
relatives. The law presupposes that financial dependence on the 
resources of such relatives is a sufficiently typical phenomenon to 
be taken into account in the assessment of damages.’ 

(b) The provisions in section 1 (2) (a) and section 1 (8) about the 
inclusion of persons related through adoption and the exclusion 
of persons related through natural ties but adopted into another 
family follow the trend of recent legislation, and especially of the 
Adoption Act, 1958, to transform adoption into as complete a 
replica as possible of natural kinship. It is perhaps regrettable 
that the restriction of this effect to United Kingdom adoption might 
suggest to a court to disregard foreign adoptions for the purpose of 
applying the Act. 

(c) Persons related by affinity, relations of the half-blood, and 
stepchildren are included by section 1 (2) (b), and, by section 
1 (2) (c) an illegitimate child is, for the purpose of the Fatal Accidents 
Acts, to be treated as the legitimate child of his mother and also of 
his reputed father. The latter provision expresses the general policy, 
also pursued in the Legitimacy Act, 1959, and in many other modern 
enactments, of reducing the significance of the difference between 
legitimate and illegitimate relation. It will be noted that the law 


1 M.eYoung and P. Willmott, Family and Kinship in East London, 19578 

2 For the extent to which the law takes account of kinship relations see the 
excellent article by P, Willmott, ‘‘ Kinship and Social Legislation," British 
Journal of Soctology, vol. 9, No. 2 (June 1958), p. 126. 
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speaks of the “‘reputed’’ father, and this indicates that an 
illegitimate child or other relative of a man may recover Fatal 
Accidents Act damages although the man was not made lable to 
support in affiliation proceedings. 

(d) By the two concluding subsections (4) and (5) of section 1 
the effect of the redefinition of relevant family relations for the 
purposes of the Fatal Accidents Act has been extended to the Law 
Reform (Married Women and Tortfeasors) Act, 1985, s. 6 (which 
deals with the liability of several tortfeasors) and to the Carriage 
by Air Act, 1982. 


(2) “The disregard of compensating advantages 


Under the previous legislation as interpreted by the courts, 
especially under the Fatal Accidents (Damages) Act, 1908, and 
under the Law Reform (Personal Injuries) Act, 1948, s. 2 (5), 
private insurance money and social insurance benefit of any kind 
payable on the deceased’s death was disregarded, i.e., not deducted 
from the damages payable by a tortfeasor, but other pensions, e.g., 
those payable under a Royal Warrant? or under a contributory 
pensions scheme * were taken into account. The latter is obviously 
a matter of growing importance, not only in view of the provisions 
of the National Insurance Act, 1959. Moreover, the line which 
separated a private pensions scheme from a private insurance scheme 
was very fine indeed. Section 2 of the new Act puts an end to these 
subtleties: In future there shall not be taken into account “‘ any 
insurance money, benefit, pension or gratuity which has been or 
will or may be paid as a result of the death,” and “* benefit ” includes 
benefit under the National Insurance Acts of Great Britain and 
of Northern Ireland, as well as friendly society or trade union 
benefit payments, “insurance money ” includes the return of 
premiums, and *‘ pension ” a return of contributions and any lump 
sum payments in respect of a person’s employment. The words 
‘may be paid” suggest that a reasonable expectation without 
legal claim is covered, f.e., to be disregarded.* 

The question may be asked whether the corresponding problem 
which arises in connection with non-fatal accidents and which is no 
less subtle and complicated should not also one day be ‘solved by 
legislation.’ 

O. Kaun-FREUND. 


3 Johnson v. Hill [1945] 2 All E.R. 272. This was under the Royal Warrant of 
December 1948 (Cmd. 6489), Art. 56. 

4 Lory v. Great Western Ry. [1942] 1 AN E.R. 280; Smith v. B.E.A. [1951] 
2 K.B. 898. 

5 See Bowskill v. Dawson (No. 2) [1955] 1 Q.B. 18 (C.A.). 

£ Thus Baker v. Dalgleish S.S. Co. [1922] 1 K.B. 861 (C.A.) is no longer law. 

7 Compare, ¢.g., Payne v. Rasloay Executive [1952] 1 K.B. 26 (C.A.) and 
Bradburn v. Great Western Ry. (1874) L.R. 10 Ex. 1, with the provisions in the 
Law Reform (Personal Injuries) Act, 1048, ss. 2 (1) and (2). 
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CONFLICTS OF JURISDICTION AFFECTING CHILDREN 


TECHNICAL questions on the conflict of laws do not often find their 
way into the daily Press, but some time ago the newspapers began 
to take an interest in the conflicts of jurisdiction over children 
which had arisen between the English and the Scottish courts. Early 
in 1958 the Lord Chancellor appointed a Committee including English 
and Scottish judges and lawyers under the chairmanship of Lord 
Justice Hodson 


“€ to consider and report what alterations in the law and practice 
are desirable to avoid conflicts of jurisdiction between courts 
in different parts of the United Kingdom in proceedings relating 
to the custody of children and to wards of court and to ensure 
the more effective enforcement of orders made in such proceed- 
ings outside the part of the United Kingdom in which they were 
made.”’ 

This Committee has now made its Report,’ and the legal chaos 
which it reveals is remarkable. That the substantive principles 
which govern the law of custody over children are quite different 
in England and Scotland is well known: indeed one of the most 
acute problems arises from the restriction of custody orders in 
Scotland to minors under the age of sixteen. This lack of uniformity 
in substantive law would, however, hardly give rise to any complaint 
in practice if there were any reasonably clear principles either of 
choice of law or of choice of jurisdiction so as to obviate the danger 
of a clash in an individual case. Since in all three parts of the United 
Kingdom the courts always apply the lew fori in all matters concern- 
ing the custody of infants or minors, order can be produced only 
through uniform rules of jurisdiction, and it was this question to 
which the Committee addressed its main attention. 

Quite apart from the difference in jurisdictional criteria between 
the three law districts concerned, the rules governing jurisdiction 
over the custody of children are, in each part of the United Kingdom, 
so complicated as almost to defy analysis. This is especially true of 
England where the dichotomy between law and equity affects the 
matter (otherwise than in Scotland) and where the jurisdiction of 
inferior courts goes further than in Northern Ireland. In England 
one has to take into account (1) the inherent powers of the Chancery 
Division, (2) its jurisdiction under the Guardianship of Infants Acts, 
(8) that of the Queen’s Bench Division in habeas corpus proceedings, 
(4) that of the Probate, Divorce and Admiralty Division jn matri- 
monial causes, (5) that of the county courts under the Guardianship 


1 Report of the Committees on Confltots of Jurisdiction affecting Children, Cmnd. 842, 
64 
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of Infants Acts, (6) that of the magistrates’ courts under the same 
Acts, (7) that of the magistrates’ courts under the Summary Juris- 
diction (Separation and Maintenance) Acts, (8) that of the magis- 
trates’ courts under the Affiliation Proceedings Act. In some cases 
the jurisdiction is defined by statute, in others by case law. The 
criteria of jurisdiction vary from one court or division or type of pro- 
cedure to another. They include—this enumeration is not exhaustive 
—mere presence of the child “‘ within the realm ” or within the juris- 
diction, domicile, residence of the mother or the “respondent ” 
(normally the father), or of the child, “f matrimonial home.” To 
set out the grounds on which each court exercises jurisdiction in 
each type of proceedings would not only be tedious but quite incompa- 
tible with the purpose of a note such as this. The statutes governing 
magisterial jurisdiction over infants should be very attractive to 
those who are fond of the more exacting kind of chess problem. 

Nor is all this offensive only to an academic lawyer’s morbid 
passion for ‘‘ tidiness.”” The real trouble arises in those cases in 
which the child or his parents are somehow connected with Scotland 
where the principles of jurisdiction are quite different from anything 
in the law of England or of Northern Ireland. In practice the greatest 
difficulties are caused by the clash between the jurisdiction of the 
Chancery Division over all persons under twenty-one present in 
England or Wales and that of the Court of Session, which claims 
jurisdiction over all persons under sixteen present in Scotland but 
recognises 7: 

<“ that the pre-eminent jurisdiction rests in the courts of the 
domicile of the father of the child, and in the case of a child whose 
father is domiciled elsewhere, would be slow to make an order 
other than an interim order for the protection of such a child.” 


That the Chancery Division is not at all * slow’ to deal with 
the custody of children domiciled in Scotland but present in 
England, even if the infant is over sixteen, is a matter of which 
Scottish lawyers complain. The complaint acquires a somewhat 
vivid hue in a case such as Babington v. Babington® in which an 
order of the Court of Session as the court of the domicile was set 
at naught by a contrary order of the court in England where the 
child, went to school, a situation, needless to say, reflecting a 
matrimonial dispute, and not unreasonably known among Scots 
lawyers as ‘legal kidnapping.”’ 

The Committee made no recommendations on the jurisdiction 
of any inferior courts but it took the view that the principle of 
‘* pre-eminent ”’ jurisdiction should be extended to the superior 
courts in England and in Northern Ireland.* In England this would, 
if the Report was adopted, certainly apply to all proceedings in the 

e + 
2 Para. 28 of the Report 


3 1955 S.C. 115. See para. 89 of the Report. 
4 Paras. 60 (1), 47-49. 
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Chancery Division, and in matrimonial causes to the extent 
that" < where proceedings as to the custody of children have been 
instituted in a court of pre-eminent jurisdiction . . . the decision as to 
the future of the children should be left to that court.” The effect of 
the recommendations on habeas corpus proceedings is not quite clear.® 
Except in cases of urgency ’—and then subject to the control of and 
variation by the court of ‘* pre-eminent jurisdiction ”’—the Chancery 
Division would exercise powers over children only if it was that court, 
and even then the child could, if over sixteen and domiciled in 
Scotland, raise a plea in bar.® 

But what should be the criterion of ‘f pre-eminent jurisdiction ” P 
Domicile was rejected unanimously, on the convincing ground that if 
it were adopted lengthy questions especially on intention might arise, 
and on the less convincing ground that domicile mattered only in 
“ conflicts of international law.” ° Surely, if against all the odds, 
Parliament arrived in the fullness of time at a more rational defini- 
tion of domicile, especially with regard to a presumption of intention, 
the argument against domicile as a jurisdictional criterion would lose 
much of its force. Still, if married women were enabled to establish 
a domicile of their own, and in any event even according to the 
present Jaw in the case of children whose parents are divorced, 
there would remain possibilities of conflict between the courts, 
and, on the whole, the Committee was probably wise in ruling out 
domicile. This means of course that the adoption of the Report 
would involve a change of the law in Scotland as well. 

What should in Scotland take the place of domicile and what 
should be the new criterion of pre-eminence in England and in 
Northern Ireland was a question on which the Committee was 
divided. The majority was in favour of the “‘ ordinary residence 
of the child at the time of the application,” 1° and they refused to 
attach any qualifying period. Among several courts of ordinary 
residence the one in which proceedings were first instituted should 
have pre-eminence,** and if it was claimed that after the making of 
an order the child had changed his ordinary residence the jurisdic- 
tion of the original court should nevertheless continue until that 
court was satisfied in proceedings instituted for the purpose that the 
change had taken place.*? Cases of urgency apart, any court 
other than that of the place of ordinary residence should dismiss 
any custody application in limine (without referring it to the appro- 
priate court) ™ and the parties should not be free to establish 
jurisdiction by consent.** 


5 Paras. 60 (v), 68. 
€ The question is however discussed in Mr. Albery’s Note of Dissent, para (19). 
7 Paras. 60 (av), 52. 
8 Paras. 60 (vi), 55. 


° Phra. 44. j 

10 Paras. 60 (1), 49. 

11 Paras. 60 (aii), 51. 12 Paras. 60 (ii), 50. 
13 Para. 51. 14 Para. 62. 
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In a dissenting note Mr. Michael Albery, Q.C., pointed to some 
of the disadvantages connected with ‘‘ ordinary residence ’’ as the 
criterion of pre-eminent jurisdiction. He mentioned * the difficulty 
of determining the ordinary residence of a child of a recently broken 
home, and also dented that the adoption of this test would eliminate 
the danger of ‘* legal kidnapping.” Indeed, it is impossible to 
disagree with his view that on the ground of uncertainty as well as 
by reason of the possibilities of undesirable stratagems ‘°° ordinary 
residence ’’ as a criterion of pre-eminent jurisdiction would do little 
if anything to cure the evils with which the Committee was expected 
to deal. Mr. Albery recommended as such criterion <‘ the last joint 
home in the United Kingdom of the child’s parents,” ** a proposal 
similar to that made by Council of the Society of Writers to the 
Signet.’’ This would certainly eliminate “‘ legal kidnapping ” and 
it would also have the advantage of clarity. On these grounds it 
is preferable to ‘* the ordinary residence of the child.” Its adop- 
tion, might, however, lead to injustice and grave inconvenience 
in those cases in which a long time has passed since the break-up of the 
home. If the parents last lived together in one part of the United 
Kingdom and the father or mother, after a separation or a divorce 
(and in the latter case perhaps after a remarriage), has taken the 
child to another part, why should the courts of the last joint home, 
perhaps after many years, have any say over the custody of the 
child? And what about the semi-orphan or the full orphan or the 
illegitimate child? 

The present writer finds Mr. Albery’s criticism of the majority 
report convincing without being able to see a solution in his primary 
suggestion. Might not the best solution, or (which is the same 
thing) the least of all evils, be found in Mr. Albery’s alternative 
proposal to adopt the test of ordinary residence but to disregard 
any change of residence which occurred within six months prior to 
the application? ** And, above all, should one not emphatically 
endorse his further recommendation *® that the question of pre- 
eminence should only be raised if either party objected to the 
exercise of jurisdiction by the court ? 

The Committee unanimously recommended that custody orders 
should be reciprocally enforceable between the three parts of the 
Unitéd Kingdom, somewhat in the way in which maintenance orders 
are now enforceable *° and that in all parts of the United Kingdom 
the court should have a discretion to hear applications tn camera.** 


15 Dissent, paras. 2-7. Mr. Albery points out, inter alta, that in a situation 
such as that of the Babington case the child would, according to the interpretation 
of that term in revenue cases, have an ‘‘ ordinary residence "' where he or she 
goes to school. 

16 Dissent, para. 2. 

17 Ibid., para. 9. š 

18 Ibtd., para. 11. 

19 Ibid., para. 12. 

20 Report, paras. 60 (vii), 56. 

21 Report, paras. 60, (vii), 57, 58. 
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It will be noted that none of the matters discussed in the Report 
have anything to do with cases of an ‘international ” character. 
As regards foreign countries the principle of ‘* pre-eminent *’ jurisdic- 
tion would not apply, and we would thus have a case in which 
“ international ”? conflicts of jurisdiction would be treated in a 
way different from that applicable to ‘“‘interlocal’’ conflicts in 
the United Kingdom. In relation to foreign countries the welfare 
principle enshrined in section 1 of the Guardianship of Infants Act, 
1925, will remain—as it should—the “first and paramount?’ 
consideration in deciding whether jurisdiction should be exercised. 


0. K.-F. 


REPORT OF THE COMMITTEE ON THE RATING OF CHARITIES 
AND Kinorep Bopies 


WHEN in 1950 responsibility for rating assessment passed from the 
local authorities to the Department of Inland Revenue, the problem 
of charity raised its head in a new guise.’ The object of the transfer 
was to secure a uniformity in standards of valuation, and it 
immediately became apparent that loss would ensue to a large 
number of charitable and near-charitable organisations who for 
over one hundred years had secured relief from full rate payment by 
various ‘‘sympathetic’’ local assessments. Degrees of under- 
valuation were as various as the kinds of bodies which enjoyed 
it, and consequently in the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, Parliament in broad terms froze the rating 
relief of those organisations as it stood in 1955-56. This measure 
protected the organisations from the effects of the new valuation lists 
which came into force on April 1, 1956, and gave time for further 
study. Ultimately, in January 1958, the Minister of Housing and 
Local Government appointed a committee under Sir Fred Pritchard 
to review the treatment of organisations affected by section 8 of 
the 1955 Act and the Scientific Societies Act, 1848, and to advise 
on a permanent rating treatment. The Minister originally hoped 
to have the report by the end of 1958, but delays set in which 
partly necessitated the continuation of the temporary freezing 
process until April 1968,?7 and the report was finally published on 
‘September 8, 1959. 

It was evident in 1958 that any committee faced with a single 
aspect of the charity problem would find it difficult to pick its 
way through the anomalies and inconsistencies, and finally pro- 
duce a solution which would appeal to both Government and 


1 On an earlier occasion ( (1059) 12 Current Legal Problems 115) the present 
Writer considered the nature of the problem confronting the ten sitting 
Pritchard Committee, and made suggestions as to a solution. This comment 
18 written against the background of that paper. 

2 Rating and Valuation Act, 1950, s. 2. 
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legislature, but the rating problem also involves a broad clash of 
interests between the majority of local authorities on the one 
hand and the affected organisations on the other. And behind this 
clash lies the controversy which readily surrounds the relationship 
of central and local government financing. Any recommendation 
concerning the rate relief of charitable and kindred organisations 
is therefore the result of a balance of interests, and within its 
terms of reference the Pritchard Committee could not hope to 
do more than suggest a reasonable compromise. Moreover, it was 
compelled to accept both the Government’s disinclination to change 
the, definition of charity, and also the existing principles of valua- 
tion for rating. To add salt to the dish the Government excepted 
consideration of a considerable portion of charitable property, 
namely, churches, chapels, and church and chapel halls. Whatever 
other recommendations were made, these properties were presumably 
to continue with their existing relief arrangements.* 

Faced with such a situation, the Committee has tackled its 
problem with a certain robust realism. ‘sWe think that it is 
impracticable to eliminate all elements of arbitrariness; in con- 
sidering charities and kindred bodies our object has been to find 
a reasonable balance of conflicting arguments and interests, consis- 
tent with simplicity, certainty and economy in administration.’’ 
In this mood the Committee argues first that there is a case for 
assistance to these bodies on the prime basis that to most people’s 
approval the local authorities have hitherto in various forms given 
assistance. Having thus associated assistance and local authority 
responsibility, the Committee presumably saw no need to consider 
whether the Exchequer rather than local authorities should bear 
the cost of relief in order that neither through derating nor direct 
relief would the rating system carry further anomalies. However, 
it is interesting to note that the only published evidence given before 
the Committee is that of the Treasury, whose memorandum 
(Appendix VII) emphatically rejects any suggestion that the 
Exchequer give added assistance either to the organisations or to 
the local authorities by way of reimbursement. Only through the 
existing rate-deficiency grants is the Treasury willing to concede 
any aid, and, as the memorandum points out, such is the national 
pattern of the grant system that some local authorities might even 
as a result of change derive a smaller grant. 

This memorandum is as significant as the report itself. It 
discharges all Treasury responsibility on the grounds that since 
the last war direct taxes have increased sixfold, indirect taxes five- 
fold, and rates have only doubled. Itis arguable that all Exchequer 
aid should be brought within the rate-deficiency grants, but merely 
distressing to see the relationship of central and local financing 
discussed on the basis of relative burden, and not on the relationship 


3 Rating and Valuation (Mise. Prov.) Act, 1055, s. 7. 
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of charity assistance to the function of central taxes and local 
rates. Particularly is this so in a field where Arts Council and 
Government grants are increasingly larger. 

The rating system could have been saved from the anomaly of 
direct relief (the authorities were adamantly against further 
derating) by way of local authority grants, but this is dismissed on 
the sensible ground that the gallant experiment as well as the thriving 
organisation deserves assistance. Grants tend to go to the established 
organisations. So that it becomes a matter of discretionary or 
mandatory rate relief, and the Committee advocates the second 
in its desire to introduce ‘fa measure of uniformity and certainty 
into the rating reliefs’? enjoyed by the organisations. In the 
writer’s opinion this is a sound conclusion, and it is all the more 
odd to find ‘‘a cogent argument against mandatory relief ” in 
the fact that all relief prior to 1956 was discretionary. The anomalies 
of the old system were deplorable, and few organisations dare 
raise a Voice against them for fear of repercussions. 

But it is in its recommendation concerning the category of 
organisations who are to enjoy mandatory relief that the Committee 
is chiefly to be applauded. It is suggested that section 8 of the 
1955 Act be repealed, and mandatory relief be given to charities 
alone, with a discretion in local authorities to relieve the rates of 
near-charitable organisations. ‘*‘ We can see no justification in 
principle for redefining the term ‘charity’ for rating purposes 
only. If charity is to be given some new statutory meaning, the 
new definition should apply equally for all purposes.’ The present 
definition is fraught with illogical subtleties, but at least rating 
relief is brought into line with the general law. To have a modified 
section 8 coexisting with the Recreational Charities Act definition 
must deepen the confusion and add to litigation. With this 
recommendation the anomalies of rate relief are the anomalies of 
charity generally; does this mean that organisations like the West 
Ham Boys’ and Amateur Boxing Club will be thrown back upon 
discretionary relief? At quarter sessions in 1957 counsel conceded 
the club not to be charitable. Or is the club now saved by the 
Recreational Charities Act, which, incidentally, was merely intended 
to confirm the law? One will also watch with interest for the 
N.A.L.G.O. Benevolent and Orphan Fund which secured ‘relief 
under section 8.° 

With regard to the field within which discretionary relief may 
operate, it is not without interest that the Committee speaks of 
widening the existing section 8 (1) (c) so as to include indoor 
sports and clubs making charges. Does this imply that in the 
Committee’s view playing fields, now given mandatory relief by 


4 Teustees of West Ham Boys’ and Amateur Boxing Club v. West Hath C. B. C. 
(1957) 50 R. & I.T. 413. 

5 N.A.L.G.O. Assocation v. Bournemouth C. B. O. (1957) 50 R. & I.T. 487. 
See further, Waters, ‘' Social Welfare,” (1959) 28 Conv.(N.s.) 8685. 
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section 8 (1) (c), will in future revert to pre-1956 discretionary 
relief? ® It was no doubt to avoid the confused charity law 
concerning sport that section 8 (1) (c) was originally inserted in the 
1955 Act; the Pritchard recommendation will directly raise the 
issue of the scope of the Recreational Charities Act. 

Fifty per cent. mandatory relief is suggested as a compromise 
between varying previous practice and enjoyment of local services, 
and in view of the small sums involved and the difficulties of 
distinction between organisations the Committee recommends no 
separate treatment for national organisations or those receiving 
Exchequer assistance. Nor is any exception thought fit in the case 
of university property, although four local authorities are relatively 
hard hit by the suggested 50 per cent. relief.” It is doubtful how- 
ever whether the last word has been said on this matter; the future 
may see a new method of valuation of university property, which 
would displace the Committee’s recommendations. In the same 
way it is unlikely that, having recently steered through the legisla- 
ture an added assistance scheme for denominational schools, the 
Government will be enthusiastic to impose a 50 per cent. rating 
liability upon voluntary schools. Since the universities and schools 
together constitute about 42 per cent. of the rateable values con- 
sidered by the Committee, these reflections seem significant. 

Two further points warrant mention. The suggestion that the 
compulsory registration of charities be extended to all charitable 
rateable property is most welcome, particularly if it means that 
litigation concerning qualification for mandatory relief will be con- 
ducted solely in the High Court. In appeals against the rate or in 
actions on distress warrants quarter sessions are not equipped to 
deal with the subtleties of the charity definition, and it merely 
adds costs when. appeals to the High Court are almost automatically 
taken. Secondly, the Committee follows the Sorn Committee in 
recommending the repeal of the Scientific Societies Act, 1848. 
Over 90 per cent. of the qualifying organisations are charitable, 
and nowadays, as the London Library case shows, the line between 
the qualifying and the non-qualifying is no longer justifiable. Little 
exception could be taken to this recommendation. 

The Pritchard recommendations may not necessarily overlap 
with other Government proposals concerning charitable trusts, and 
therefore should be capable of early enactment. But there will 


e And, if a local authority interprets the formula, within which it may confer 
discretionary relief, agamst an organisation, the organisation is not likel 
to test the interpretation in the courts. Does this mean further conceale 
anomalies between local authority areas? 

T Oxfoml City Council Finance Committee claims that, taking all possible 
university rate relief and rerating into account, “the total [added] fst to 
ratepayers [will] be nearly 4s. ın the £": The Times, September 22, 1959. 
Oxford City does not quahfy for a rate-deficiency grant. 
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undoubtedly be considerable opposition to enactment from some 
local government quarters, though the report has been generally 
well received.’ 

D. W. M. WATERS. 


8 One paper delivered at the 1959 annual rating conference carries an addendum 
describing the Pritchard Committee report as inducing a feeling ‘‘ ofe profound 
regret and imdeed consternation that there appears to be in the minds of 
the Committees this lingering lack of faith in local authorities.’’ See further 
(1959) 52 R. & I.T. 675, at p. 676. This criticism is surely misplaced. 
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HABEAS CORPUS AND PROTECTION 


Cases of great constitutional importance do not often come before 
the courts nowadays: the decision of the Court of Appeal in 
Ea p. Mwenya ` is undoubtedly one such exception. And since the 
case concerned the English courts’ jurisdiction to grant the writ 
of habeas corpus to a person residing in a protectorate (in this case, 
Northern Rhodesia) the decision, in the light of the tense political 
situstion in the Federation of Rhodesia and Nyasaland, cannot have 
been more timely in its judicia] and political significance. 

That much said, it is unfortunate that the decision is so limited 
in its terms. No criticism can be levelled at the court for this state 
of affairs; the court was circumscribed in its handling of the case 
by the insistence of the Attorney-General to argue the case on a 
series of hypotheses by way of a preliminary issue. The Master 
of the Rolls, Lord Evershed, expressed himself as unhappy about 
the consequences of dealing with the case on this footing; he might 
have added that it is doubtful whether an application for habeas 
corpus can ever be treated in watertight compartments. There was, 
moreover, one point decided before the Divisional Court which the 
Court of Appeal did not deal with; this concerned the application 
as against the Colonial Secretary who, the Divisional Court held, 
did not have such control over the detention of Mwenya as would 
justify an order being made against him. 

The applicant, Andrew Mwenya, a native of Northern Rhodesia, 
had been restricted to an area of approximately 1500 square miles 
of the Mporokoso district following disturbances on the protecto- 
rate’s Copper Belt in November 1956. He had successfully applied 
to the High Court in Lusaka in June 1957 for a writ of habeas 
corpus; but a new restriction order was made against Mwenya 
who then sought to challenge it in the English courts. The restric- 
tion orders were made under a series of Emergency Powers 
Regylations which in turn derived their authority from the 
Emergency Powers Order in Council, 1989. The applicant’s conten- 
tion was that this Imperial Order in Council did not comply with 
section 1 (1) of the Rules Publication Act, 1898 (repealed by the 
Statutory Instruments Act, 1946), in that a notice of intention to 
make such an order had not (as required) been published in the 
London Gazette at least forty days before the Order was made. 
The invalidity of the 1989 Order in Council would have led to the 
invalidisy of all the emergency powers of the Governor of Northern 
Rhodesia. 


1 [1950] 8 W.L.R. 767; [1959] 8 AN E R. 525. 
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The Divisional Court on May 12, 1959, gave ea parte leave 
for the notice of the application to be served upon the Secretary 
of State for the Colonies, the Governor of Northern Rhodesia and 
the District Commissioner of the Mporokoso district. On the 
hearing before Lord Parker C.J., Slade and Winn JJ., the Attorney- 
General took the two preliminary points mentioned above. At 
the conclusion of the argument the court upheld the contention 
of the Attorney-General on both issues and delivered its judgment 
a fortnight later. 

The Divisional Court held that the Colonial Secretary was not 
a custodian for the purposes of the writ of habeas corpus. Although 
this point was made a ground of appeal, the Court of Appeal preferred 
to leave this matter over for a possible later stage of the case. But 
in the event, the case was dropped on the Governor announcing 
to the Court of Appeal that Mwenya had some days earlier been 
freed from the restriction order. The decision of the Divisional 
Court on this point therefore stands. Since the Divisional Court 
was reversed on the issue whether the writ ran into the protectorate 
it is convenient to deal with the application as against the Colonial 
Secretary here. 

The omission of the Court of Appeal to deal with this point 
may have serious consequences since the Divisional Court’s cavalier 
treatment of the issue may tend to obscure the crucial feature of the 
writ of habeas corpus. A habeas corpus application, once a prima 
facie case has been made out, demands that the gaoler should come 
before the court to justify the imprisonment. It is the respondent 
who must justify the failure to produce the body before the court. 

The modern procedure whereby the argument before the court 
is conducted without the respondent having to bring the body before 
the court is obviously convenient. But it cannot remove the 
fundamental duty upon the respondent to justify the imprisonment. 
‘The Divisional Court was prepared to decide the issue on the basis 
of the Colonial Secretary’s affidavit. It did not go further and 
inquire whether the Colonial Secretary could in practice order the 
applicant’s release. Can anybody doubt that ultimately Her 
Majesty’s Colonial Secretary had the power to command the Governor 
to release Mwenya? 

That part of the Colonial Secretary’s affidavit which is relevant 
reads as follows: 

“ Save in the sense that I am not prepared to advise Her 
Majesty to approve the policy of instructing His Excellency the 
Governor to revoke the restriction order made by His Excellency 
in regard to Andrew Mwenya or any Order in Council or Ordi- 
nance empowering His Excellency the Governor to make such 
orders, I have not detained Andrew Mwenya or ordered him 

“to remain in any area, nor do I detain him nor is he’ ordered 

by me to remain in any area, and I have not and have not had 
the custody of Andrew Mwenya.” 
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Lord Parker C.J. delivering the court’s judgment held that, even 
though the Colonial Secretary can advise and attempt to persuade 
Her Majesty to cause the body to be brought up, it does not mean 
that he has such control as will enable the writ to issue. This 
unrealistic, but perhaps theoretically correct, view of the Colonial 
Secretary’s powers over those living in a protectorate is vital; it 
is a pity that the Court of Appeal could not review the reasoning 
of the Divisional Court since the point contains the essence of the 
nature of the ** protection °’ Westminster provides those in Northern 
Rhodesia. Certainly Vaughan Williams and Farwell L.JJ. in R. 
v. frewe, ew p. Sekgome? in the Court of Appeal seemed to think 
that a Secretary of State could be a custodian. But the Divisional 
Court preferred the contrary view of Kennedy L.J.* which was 
followed by Cassels J. in Re Ning Yi-Ching.‘ 

It was the conflicting dicta of the Court of Appeal in the Sekgome 
case that led to the argument whether a writ could issue out of 
London into a protectorate. The Divisional Court again preferred 
the view of Kennedy L.J. (which was elevated to a ratio) to that 
of Vaughan Williams L.J. (whose view was declared to be only 
obiter dictum); Farwell L.J. expressed no opinion on this aspect 
of the case. 

But the Divisional Court did ultimately declare that the point 
had to be decided on first principles; it was its concept of what those 
first principles were that the Court of Appeal disagreed with. The 
principle which Lord Evershed M.R. disavowed was stated by Lord 
Parker: 


“ The writ of habeas corpus is a prerogative writ, namely, 
as this court conceives it, a manifestation of the sovereignty 
of the Crown and an instrument by which that sovereignty is 
exercised. It follows that there can be no power to issue this 
writ which is not derived from, or which is more extensive than, 
such sovereignty.” 


As Romer L.J. put it, this argument of the Crown, adopted by the 
Divisional Court, is a syllogistic one: The writ of habeas corpus, 
runs the argument, will in no circumstances issue into a British 
protectorate: Northern Rhodesia is a British protectorate: therefore 
the writ will not issue into Northern Rhodesia. There is no difficulty 
with-regard to the second stage of this syllogism for it is established 
by the terms of the Colonial Secretary’s affidavit. What the Court 
of Appeal did—which the Crown argued was not for them to do— 
was to ascertain the nature and extent of the control which the Crown 
and Parliament have imposed on the protectorate. 

All three members of the Court of Appeal were in fact not pre- 
pared to treat the matter of a prerogative writ as inextricably 
bound up with complete and indivisible sovereignty. Lord Evershed 

2 [1910] 2 K.B. 576, at pp. 592 and 618. 


3 Ibid., at p. 629. 
4 (1939) 56 T.L.R. 3, at p. 6. 
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brushed aside the strict Austinian theory of sovereignty. He found 
that the internal governance of Northern Rhodesia is in legal effect 
indistinguishable from that of a British Colony or a country acquired 
by conquest. He based his reasoning on the writings of Bacon, 
Blackstone, Coke and Mansfield to the effect that the issue of the 
writ depended on the extent to which the particular territory was 
“ under the subjection of the Crown ”’ and not upon an adherence 
to the outmoded principles of sovereignty. 

Sellers L.J., in a commendably robust judgment, said that he 
could not understand why the writ should be limited by territorial 
boundaries. He might have cited the curious result, if the Crovn’s 
argument were right, in relation to Kenya. Part of that territory 
is a protectorate where the Sultan of Zanzibar exercises sovereignty, 
the other part being a colony (see Nyali, Ltd. v. Attorney-General * 
in the Court of Appeal). Yet the whole territory is administered 
by the British Government as a single unit. It would be strange if 
a person in Mombasa had no right to the writ whereas his colleague 
in Nairobi could ask the English courts for it. 

Since the Court of Appeal decided the preliminary issue in favour 
of the applicant there was no desire to go on and consider the effect 
of the Habeas Corpus Act, 1862, which provided the circumstances 
when a writ could be sought in London. The decision in Sekgome’s 
case indeed bound the court in Mwenya’s case to the ruling that a 
‘* protectorate ’’ is not a *‘ colony or foreign dominion ’’ within the 
meaning of the Act. Section 1 of the Act provides that “f no writ 
shall issue out of England, by authority of any judge or court of 
justice therein, into any colony or foreign dominion of the Crown 
where Her Majesty has a lawfully established court, or courts of 
justice, having authority to grant and issue the said writ and to 
ensure the due emecution thereof throughout such colony or 
dominion.” © 

The Court of Appeal was sensitive of the fact that Mwenya could 
have applied locally for his writ but in the event was not concerned 
to deny him the writ because the writ might effectively have issued 
out of the local courts. But what if the local court cannot grant the 
writ in precisely the same manner as an English court? As Sellers 
L.J. said: 

“ There may come times in a country’s history when it may 
appear highly inconvenient or politically hazardous that the law 
should pursue its course, but in a court of law such considera- 


tions are irrelevant and cannot serve to deprive a subject of a 
right which an English court could give and enforce.” 


The real value of the decision in Mwenya then is that the English 
courts’ overriding power can operate as a reversionary right when- 
ever, the courts in a colony and, now, a protectorate cannot fulfil the 


£ [1956] 1 Q.B. 1. 
8 Italics added. 
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demands of this most effective weapon for the protection of the indivi- 
dual’s freedom. This is no academie question. Northern Rhodesia’s 
neighbour in the Central African Federation, Nyasaland (also a 
protectorate), does not have the writ but has what is called, in section 
850 of the Criminal Code, a ‘‘ direction in the nature of the writ of 
habeas corpus,” which is only a discretionary remedy in the hands 
of the courts.’ Other colonies and protectorates are in a similar 
position. It is thus vital that the residual power to grant the writ 
should reside in London. Not until these territories are granted 
independence and a constitution with the writ of habeas corpus 
entrenched in it should this control be severed. Whether any 
protectorate qualifies as being sufficiently subject to the British 
Crown to give the English courts Jurisdiction to grant the writ will 
have to be determined on its own particular constitutional status. 
The Court of Appeal in Eœ p. Mwenya has provided a telling 
reminder that the British legislature, through the medium of the 
courts, still exercises “f protection ° over those residing in some at 
Jeast of the territories classified unscientifically as protectorates. 


L. J. BLOM-COOPER. 


EXTRATERRITORIAL COLONIAL LEGISLATION 


Re Choo Jee Jeng, decided by Ambrose J. in the High Court of 
Singapore, is an addition to the sparse authorities on the power of 
colonial legislatures to make laws with extraterritorial effect. It 
is also another case in the growing line of unhappy decisions 
abdicating the power of the judiciary to protect the liberty of 
persons not charged with criminal offences against a broadening 
executive discretion. 

The applicant for habeas corpus in this case had been detained 
under the (Singapore) Preservation of Publie Security Ordinance, 
1955, section 8 (1) of which provides, in its original form: 

“Tf the Governor-in-Council is satisfied with respect to 
any person that, with a view to preventing that person from 
acting in any manner prejudicial to the security of Malaya or 
the maintenance of public order therein or the maintenance 
therein of essential services, it is necessary to do so, the Chief 
Secretary shall by order under his hand make an order 
directing that such person be detained for any period not 
exceeding two years.” 


An Appeal Tribunal (shortly to be replaced by an advisory committee) 
is established by section 6, and consists of two Supreme Court judges 
and a District Judge. Every person detained under this Ordinance 
has a right to appeal to the Appeal Tribunal against the detention 


T Bee s. 880 of the Aden Criminal Procedure Code and s. 341 of the Brunei 
Cnminal Code. - 
1 (1959) 25 Malayan Lato Journal 217. 
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order (s. 5 (1)), and the Tribunal, whose order is ‘‘ final and shall 
not be called into question in any court” (s. 5 (4)), “ may in its 
discretion revoke, amend or confirm an order or direction made 
by the Chief Secretary...” (s. 7). Choo Jee Jeng applied for 
habeas corpus without having exercised his right of appeal to the 
Appeal Tribunal, the centrepiece of his submissions being that the 
Ordinance was void for extraterritoriality. 

The Singapore Legislative Assembly has, and had in 1955, 
power (subject to qualifications) to legislate “‘ for the peace, order 
and good government ” of Singapore. Section 8 of the Preservation 
of Public Security Ordinance, quoted in the preceding paragraph, 
refers to “‘the security of Malaya’? and other considerations 
‘“ therein.” Since ‘* Malaya ” is defined in section 2 of the (Singa- 
pore) Interpretation and General Clauses Ordinance as meaning 
Singapore and the Federation of Malaya, a problem of extra- 
territoriality is presented. 

Ambrose J. might have decided that the Preservation of Public 
Security Ordinance, being limited to the making of detention orders 
in respect of things done in Singapore, did not purport to have any 
extraterritorial operation. However, the learned judge held that 
the Ordinance was not so limited and that it did operate extra- 
territorially. He was apparently assisted in coming to this conclu- 
sion by the fact that a detention order made under the Preservation 
of Public Security Ordinance against a person in the Federation is 
enforceable there under Federation legislation, though (1) extradition 
legislation, if extraterritorial in operation, is well recognised as an 
exception to any general rule there may be against extraterritorial 
colonial legislation, and (2) it is difficult to see why legislation begins 
to operate ‘‘ extraterritorially ° simply because adopted by the 
legislature of another country. 

Having decided that the Preservation of Public Security 
Ordinance had extraterritorial effect, Ambrose J. proceeded to 
consider MacLeod v. Att.-Gen. for New South Wales.’ He came to 
the conclusion that the Privy Council were wrong in deciding that 
a New South Wales statute could not make punishable in that 
colony acts done abroad. Ambrose J. must have also come to the 
conclusion that this was not one of the grounds of the Privy Council 
decision or that Privy Council decisions from Australia aré not 
binding in Malaya, or that the House of Lords was wrong in Jacobs 
v. L. C. C.* in its attitude to multi-grounded results. Possibly the 
Privy Council was wrong in MacLeod’s case, but Ambrose J. pursued 
an unusual course by smiting the Board with Earl Jowitt’s 
Dictionary of English Law (as to the “* true meaning ” of the maxim 
entra territorium jus dicenti impune non paretur allegedly relied on 
by the Privy Council in deciding against the validity of extra- 
terrttorial New South Wales legislation), Professor H. A. Smith 


2 [1891] A.C. 455. 
3 [1950] A.C. 361. 
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in the Canadian Bar Review,‘ and a Privy Council decision not cited 
to him—Wallace Bros. & Co., Ltd. v. Commissioner of Income Taw, 
Bombay.’ 

However, the attitude of the Privy Council in the Wallace case, 
that the extent of the powers of a legislature depends on the construc- 
tion of the enabling Act and not on a priori rules, is the most 
attractive one. Ambrose J. then states the test of the validity of the 
Ordinance as being ‘‘ whether section 8 (1) of the Preservation of 
Public Security Ordinance is for the peace, order and good govern- 
ment of the Colony, notwithstanding the fact that it may relate to 
persons, acts or things beyond the limits of the Colony.” This being 
a question of fact, once the enabling words have been construed, 
Ambrose J. held the Ordinance valid. Legislation is not necessarily 
ultra vires a legislature having power to legislate for the peace, 
order and good government of a specified territory merely because 
it relates in some fashion to events or persons outside that territory. 

Choo Jee Jeng failed to get habeas corpus on two further grounds. 
Ambrose J. rejected the submission that the reasons for the satisfac- 
tion of the Governor-in-Council could be inquired into. The last 
ground was that there was an alternative remedy by going before 
the Appeal Tribunal established by the Ordinance. This means 
that a person who thinks he is wrongly imprisoned must sit in 
detention and wait until a body having no concern with the validity 
of the original imprisonment orders his release. A bizarre novelty 
has been invented, and Lord Atkin must be turning in his grave. 

If it is established that imprisonment is unlawful, habeas corpus 
must be granted. If the Governor-in-Council is not satisfied, the 
imprisonment is unlawful. If the Ordinance is void, the imprison- 
ment is unlawful. If the Ordinance is valid, and the Governor is 
satisfied, the applicant, in order to secure his release by the Appeal 
Tribunal, does not have to show them that the imprisonment by the 
Chief Secretary was unlawful, but that there is no need to continue 
it. On the other hand, if the original imprisonment was unlawful 
because the Ordinance was void, there is no Appeal Tribunal. 
There is no parallel with convictions, because imprisonment under 
an erroneous conviction is lawful until that conviction is quashed. 
Never before has it been suggested that a person who can establish 
that ‘there is no lawful authority for his imprisonment must be 
denied habeas corpus because at some later date some other 
adjudicating authority may decide to release him for some other 
reason. 

L. A. SHERIDAN. 


Water-Tuse Borers: CONTRADICTIONS AND A PARADOX 


THe Water-Tube Boilermakers’ Association has the distinction of 
being the organiser of the first price maintenance scheme to have 


4 Vol. 1, pp. 3890-840. 5 (1948) A.LR.; 1948 P.C. 118. 
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been judged to pass the public interest tests laid down in the 
Restrictive Trade Practices Act. The very fact of its success goes 
some way in dispelling the fears, common in industry, that these 
tests, as interpreted by the Restrictive Practices Court, are 
extremely difficult to pass, fears which were aroused by the decisions 
in both the Cotton Yarn Spinners and Blanket Manufacturers 
cases.” The judgment is also important in that two of the seven 
paragraphs in the key section 21 have for the first time come up for 
judicial interpretation. It is particularly regrettable, therefore, 
that the judgment, which breaks new ground, does not delve more 
deeply, for general guidance, into some of the issues before *the 
court. Moreover, it is suggested, with respect, that some inconsis- 
tences have found their way into the judgment; and that the main 
economic conclusion (on the effects of the restriction on exports) 
is not convincing. 

The Association includes the six principal United Kingdom 
firms making land water-tube boilers; there are also two United 
Kingdom independents. The major part of the output of the industry 
consists of giant boilers for central electricity power stations, of 
which since 1948 the nationalised electricity supply industry has 
been the sole United Kingdom buyer. ‘‘ Industrial boilers ° make 
up the rest of the output. The export trade is a substantial part 
of the industry’s activities. The court emphasised also the following 
features of the industry: the size of individual orders for boilers is 
large and growing; scientific and technical knowledge and research 
are important; technological development and change are rapid; the 
firms are efficient and financially strong with world-wide reputations; 
and firms require ‘a relatively larger highly skilled staff than is 
common in industry generally,” which involves ‘‘ high overhead 
costs, a large proportion of which represents cash outgoings ” (p. 829). 

The court found that the industry was in a recession and had 
been in recession for the past two years. ‘* There are too few 
orders both at home and overseas, leaving a substantial capacity 
in the industry unfilled”? (p. 828). (By “capacity” in this 
industry is meant key scientific and technical personnel.) The 
court regarded it as their duty, in terms of section 21 of the Act, 
“ to consider likely future conditions,’ and discharged this duty 
“though with reluctance,” apparently because “fit is always 
speculative to forecast the future of any industry ”’ (p. 828). Their 
forecast was that the recession would continue until the mid-1960s, 
with some deterioration but without a deep depression. By 1970 
the upturn would probably cause demand to exceed existing capa- 
city. Their important conclusion was that “fin view of the expected 
long-term expansion in demand . . . it would not be in the national 
interest that any of these member companies should be farced by 


1 Re Water-Tube Boilermakers’ e i L.R, 1 R.P. 285. 
2 (1959) L.R. 1 R.P. 118; L.R. 1 R.P. 
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economic pressure to give up boiler production ” (p. 829). In the 
context and from other statements it is clear that it was the main- 
tenance of existing capacity over the period of the recession that was 
in the national interest, and not, for example, the avoidance of 
a higher degree of concentration in supply. 

The proceedings before the court were concerned only with the 
Association’s main restriction, its Rule 5. This is a collective 
pricing arrangement which has operated since February 1957, at 
which date it replaced other restrictive tendering arrangements. 
It covers some, but not all, inquiries from customers both in the 
United Kingdom as well as in certain export markets, mostly in the 
British Commonwealth (excluding Canada). When applicable, the 
scheme works as follows. The individual firms’ tenders on a project 
are sent to the director of the Association. The members meet 
before the tenders are sent to the customer. First it is decided 
which member-firm is to be the “‘ selected’? member. In the home 
trade this is decided normally on the basis of the “‘ record of 
trading.” Broadly, that member is ‘‘ selected ’’ who has done 
relatively least business in the home trade during the previous five 
years as measured against the relative performance in the years 
1947-56. ‘* The object is to spread the work having regard to the 
needs of members to secure a contract’? (p. 881). This is less 
important in the export trade, where “‘ customer preference’ is 
more influential than the record of trading in the area; customer 
preference refers to that member whom it is believed would be 
preferred by the particular customer. The various tenders are then 
examined and evaluated, after which the selected member may 
adjust his tender price to that of the most favourable tender. The 
other members may not alter their tenders. The customer then 
receives the tenders in the ordinary way. 

How does this scheme affect prices? The Association argued 
that without such a scheme ‘* prices would fall to a wholly uneconomic 
level ” in times of slack demand, and the court agreed that ‘‘ there 
would be a severe cut in prices °’ (p. 885)." It is nowhere explained 
in the judgment how this price-supporting effect is achieved by the 
scheme; but an explanation can be provided. The members who 
do net expect to be the selected member for a job will have less 
incentive than otherwise to submit the keenest possible tender, 
because the lowest initial tender does not necessarily secure the order 
for the tenderer as the selected member may elect to match it. 
The member expecting to be the selected member is also likely 
to act with restraint in his initial offer because he is given a second 


3 The court's conclusion quoted in the text, above, is apparently unconditional 
and ufqualified; ıt applies, it seems, to both the home and export tmdes. 
Yet towards the end of the judgment in a similar observation the verb ‘' may " 
takes the place of ‘‘ would ° (p. 846), an unexplained and unresolved change in 
emphasis. 
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bite at the cherry, the opportunity to adjust his price to meet inter- 
member competition. This restraint on members is likely to be more 
effective in the home market where selection is normally based on 
past trading results; the scheme here has definite market-sharing 
characteristics designed as far as possible to secure over the years 
for each member an agreed share of the group’s aggregate business. 
(The court criticised the rigidity of the arrangements in the home 
market.) Any member whose price is too high on a job is automati- 
cally placed in a better position to get one of the succeeding orders 
because his trading record will deteriorate as against that of the 
successful tenderer. This particular restraint is likely to be-less 
effective in the export markets, where selection is, as has been noted, 
on a different and perhaps less objective basis; in any case, more 
intense outside competition in foreign markets is likely to limit 
the effectiveness of price-maintaining efforts. 

The court was satisfied that, despite its price maintaining effects, 
the tender prices under the scheme “are really competitive and 
keen prices, by which we mean prices which cover overheads and 
depreciation and allow a small, but only very reasonable, margin 
of profit ° (p. 884).° 

The Association sought to establish that the scheme in the 
home market satisfied paragraphs (b) and (d) of section 21 (1) of 
the Act. Under paragraph (b) it was claimed, tnter alia, that the 
scheme, by maintaining prices in slack periods, preserved capacity 
which would be required when demand recovered in due course; 
and that this was a specific and substantial benefit to customers. 
This argument—as well as a related argument pertaining to 
research activity—was rejected. The court held that, without the 
scheme, the six firms would remain in business and maintain their 
existing capacity over the period of the recession.* This conclusion, 


t The court seem to have drawn a different conclusion: ‘* Each time he [a 
member] fails to secure an order he knows that his record of trading will 
give him a better chance of becoming the selected member next time; his 
quoted prices will become even keener .. .*’ (p. 886; see also p. 848). If 
members reacted in this way, their bids becoming keener as their need for 
busmess became greater, it is difficult to see how the scheme could achieve its 
object of maintaining prices. 

5 When discussing the level of prices and profits under the scheme, the court 

made the point that the members had been successful in securing orders and 

hence that their prices compared favourably with those of outside compbtitors. 

There is no mention in the judgment, a. of the fact that foreign 

imports into the U.K. sre subject to an appreciable ad valorem duty, and 

that in some of the relevant Commonwealth countries British imports enjoy 

& measure of preference. Clearly, all price-maintaining arrangements have 

to take account of outside competition. The relevant issue is the degree of 

latitude within which prices can be successfully controlled by restrictive 

P This depends, for example, on tariff protection and on the strength 

of independent competition. This issue is not, however, discussed in the 

judgment. 

" All of the members are strong long-established boiler-makers and there 18 

mo evidence to show they lack the resources to keep in business turing the 

contemplated recession. ‘The directors realise perfectly well that if they are 
to remain in the business, they must retain these [key] personnel; they will 

do so "’ (p. 887). 
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though interesting for its rejection of a common claim for restrictive 
agreements in industries affected by fluctuations in demand, would 
not call for special comment were it not that two later passages in 
the judgment make sense only on the opposite premise that, with- 
out the scheme, some firms would (or might) be forced out of the 
boiler business and that in consequence existing capacity would 
not be preserved—consequences which the court considered to be 
against the ‘* national interest.” The contradiction is nowhere 
resolved. 


The claim under paragraph (d) was to the effect that the scheme 
was* “reasonably necessary’? to ‘‘enable’? members of the 
Association to ‘‘ negotiate fair terms’? in the orders for the 
nationalised electricity industry, which “f controls a preponderant 
part of the trade or business of acquiring ’’ boilers. (In the period 
1952-68 the nationalised industry was responsible for 88 per cent. 
of the home business of the members of the Association, and for 
56 per cent. of their total home and export business.) Here the 
court held that this large buyer was preponderant and that, without 
the scheme, the members would not be enabled to negotiate fair 
terms, defined by the court as ** terms upon which the efficient 
manufacturer can make and sell his goods at a reasonable, but 
no more than a reasonable, profit’? (p. 841). (The basis of the 
implied profit calculation is not specified.) This finding was based 
not on the presumption that the preponderant buyer would use its 
weight in the market to force prices down to an “f uneconomic ”’ 
level, but on the court’s general view that, in times of slack demand, 
the firms would quote ‘‘ uneconomic ’’ prices to secure important, 
large and sporadically occurring orders. The finding, however, that 
‘* the conditions for the operation of the paragraph (d) are satisfied ”’ 
was made dependent on the ‘* special circumstances of this case.”’ 
These circumstances, it then appears, concern the national interest 
in maintaining the six members in business over the recession 
“ having regard to the expected long-term demand.” The 
relevance of this is puzzling, because it will be recalled that the 
court had stated earlier that even without the agreement the firms 
and their capacity would remain in the industry. Moreover, even 
if the court’s finding on this issue had been different, the relevance 
of this sort of consideration in applying the test in paragraph (d) 
is not apparent. Are prices to be considered ‘“‘ fair’? only when 


7 Bee p. 87, and note 14 below. 

8 The court stated: ‘‘ In the case before us, however, there is no room for the 
free play of competition in the ordinary sense. Here we have sıx big and 
efficient firms who ought in the national interest, having regard to the 
expected long-term demand, to stay in the business. In the meantime there 
are these very few, very large, orders which it is expedient should to some 
extent be spread over the industry and not concentrated in the hands of very 
fow.” °The court stated that in other situations the ‘‘ normal result® of 
competition will come into play '’ (elimination of the less by the more efficient), 
and such situations ‘‘ will not usually give rise to the necessary conditions for 
the operation of the paragraph "’ (p. aft). 
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they contribute towards results deemed to be in the “f national ” 
interest ? 

Though the conditions for the operation of paragraph (d) were 
found to be satisfied, the court decided that the particular restric- 
tion was not ‘‘ reasonably necessary ”’ for the negotiation of fair 
terms with the preponderant buyer; for this purpose it was ‘* quite 
unnecessarily wide ” for the ‘f simple reason ” that it covered other 
home customers as well as foreign customers in a number of overseas 
territories, Though in the present case this did not affect the 
final outcome, paragraph (d) has certainly been interpreted strictly 
on this point. In particular, since the arrangements affecting foreign 
customers were in fact found to be in the public interest in terms 
of paragraph (f) of section 21 (1) (infra), it is difficult to appreciate 
why the inclusion of the export trade within the scope of the 
arrangements was held to help to disqualify a successful defence 
under paragraph (d). 

The interpretation of paragraph (d) raises another important 
question. Generally, two types of situation can be distinguished 
in which sellers in an industry may be unable to obtain “ fair 
terms”? (on the court’s definition) from a preponderant buyer. 
The first is where the preponderant buyer, by virtue of the exercise 
of his bargaining strength, or merely because of his position in the 
market, is able to obtain from sellers price (or other) concessions 
which these sellers do not make to other buyers. A restriction, 
operated selectively by the sellers in their dealings with the prepon- 
derant buyer, may then serve to secure “‘ fair terms ” from him, 
and so neutralise his particular bargaining position vis-d-vis them 
individually. The second situation is where the sellers offer terms, 
“ unfair’? to themselves, to the preponderant buyer as well as 
to the other buyers, inadequacy of total demand relatively to 
capacity, for example, setting the stage for their sacrifice. It 
is clear from the judgment that the court, in the present case, 
believed that the second type of situation was likely to apply in 
a buyers’ market for water-tube boilers, the conditions with which 
the discussion was concerned.” Hence the court’s attitude would 
seem to amount to condonation of restrictive arrangements 
discriminating against a preponderant buyer and leaving the sellers 
in a weak market unable to obtain “‘ fair terms’? from the other 
buyers. Was it the intention of Parliament (or of the court) to 
permit the dice to be loaded against the preponderant buyer? And 
would the court’s decision have been different if, unlike in the present 


® It should be noted, however, that the court seemed to imply that in al! circum- 
atances sellers might be perticularly anxious to secure orders from the U.K. 
Electnoity Authority because of the value of such contracts in securing over- 
geas business (p. 339). The main discussion, however, ignored this considera- 
tion, the relevance of which in any case is not obvious, since any price reduction 
made to obtain these orders would be premised on expectations of offsetting 
advantages in export orders. 
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case, on the selling side the preponderant buyer was engaged in 
competition with the other buyers? 

The judgment then turns to paragraph (f), referring to exports. 
Here the court concluded that the abrogation of the scheme, 
“ operated in the way that it is in relation to overseas orders,”’ 
would be likely to cause a substantial reduction in the volume of 
earnings of the export business of the boiler industry; and the 
Association’s claim was admitted. Before looking at the economics 
of the matter, a point of interpretation is of interest. Does the 
wording of paragraph (f) mean that the test requires some reduction 
in export volume or value, which volume or value is substantial in 
relation to the output of the industry (or, alternatively, but without 
relevance in this case, to the total of all United Kingdom exports)? 
Or does it mean that it is necessary that the reduction itself would 
be substantial in relation to the output of the industry? The court 
declared that, though the first interpretation was suggested by the 
€ strict grammar’ of the paragraph, it was not in their view the 
correct construction. The further exposition of this argument leads 
the court to a strange conclusion. The court stated of a hypothetical 
case that “f the export business may be quite small . . . compared to 
the total volume or earnings of the business both at home and 
abroad; nevertheless it may in absolute terms be valuable and if 
the reduction is expected to be substantial, then it seems to us that 
the paragraph is intended to operate ° (p. 844). This makes no 
sense, however, unless ‘°* quite small” unexpectedly means 
‘ substantial.” A certain quantity (the reduction in exports), 
which cannot be greater than a second quantity (present exports) 
which itself is quite small (not substantial) relatively to a third 
quantity (total output), cannot be substantial relatively to that 
same third quantity. Yet the court’s discussion implies the opposite. 
For, whatever its ambiguity, paragraph (f) clearly states that 
substantiality (whether of exports or of the reduction in exports) 
must be measured relatively to the industry’s total output. 
However, this difficulty does not affect the decision in the present 
case, because the court found that both the export trade and the 
expected reduction were ‘* substantial.” 

The economics of the court’s argument is complicated. The 
court’ recognised that it would seem paradoxical to claim that a 
scheme which admittedly ‘f would ” (or ‘f may *’) raise prices would 
nevertheless secure more and not fewer export orders. Nevertheless 
the court took this line. One wonders whether the court considered 
one other implication of its finding. More orders from foreign 
customers could be secured only if they found that the restrictive 
arrangements promoted their interests as buyers. It is surely doubt- 
ful whether foreign customers would share the court’s implicit 
view on ‘this point. 

Three strands in the court’s analysis may be separated. First, 
the court was satisfied that in connection with export orders there 
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was “a much greater exchange of technical knowledge and ‘ know- 
how’ than in the case of home orders >? (p. 842), and that this 
was *‘ of great, and perhaps even of crucial, value in dealing with 
inquiries from abroad ” (p. 848). But it is not considered in the 
judgment whether such exchange of information would not continue 
even if the collusive pricing part of the scheme were abrogated. 
If such non-restrictive collaboration paid dividends in the form 
of additional export business, why should its continuation be 
jeopardised by the abandonment of the restriction; particularly if, 
as the court stressed, the members of the Association had as their ° 
principal object *‘ to bring the order home to this country ”’ (p. 342). 

The second strand in the analysis concerns the “* selection ” 
of a member which, in the export trade, takes place largely on 
the basis of ‘‘ customer preference.” The crux of the matter, which 
is not clearly stated in the judgment, may be put in this way. 
Without the scheme, a foreign competitor’s tender may be more 
attractive to the customer than any of those submitted independently 
by the six members. But if the “‘ selected ’? member—the one of 
the six ** favoured ” by the customer—had the opportunity of seeing 
the other five tenders and of reducing his bid to the level of the 
lowest, his revised tender might win the order for the United 
Kingdom, combining as it would this lowest price with the added 
attraction of its coming from the preferred supplier. In short, a 
price quoted by a non-preferred member may be less attractive 
than the best foreign bid, while the equivalent price quoted by the 
preferred member might make the grade. This possibility cannot, 
in principle, be ruled out.?° But its likelihood and frequency must 
be considered in the light of the circumstances that all six members 
are world-renowned, that the customer chooses the firms which 
are to tender, and that the scheme, if anything, takes some of the 
edge off the keenness of the members’ price-quoting. It would 
require the frequent occurrence of a special combination of circum- 
stances for a substantial volume of orders to be affected.? 

The third strand carries even less conviction than the second. 
Some of the members maintain offices and personnel in overseas 
countries. ‘f... If the restriction were to be removed, there would 


10 But in the absence of the scheme, could not the customer, after having 
received competitive tenders, ask his preferred supplier whether he was pre- 
pared to meet the most acceptable tender? 

11 The restrictions came into operation in February 1957. Up to the end of 
1958, the pricing procedure had been applied to only 88 inquiries out of a total 
of over 1,000 received by members of the Association from domestic or foreign 
sources. Of these 88, 51 had resulted, at the time of the proceedings, in 
orders being placed, 37 with members. 80 of the 61 orders were export orders, 
and 28 of these came to members (total value £14:6m.). In four of these 28 cases 
(value £1-8m.) the order went to a selected member who had reduced his price. 
This total should be seen in relation to the average annual (1952-58) value of 
orders received by the U.K. industry of £49m., including export orders of 
#16m. (Of course, it does not follow that the four orders would have been 
lost ın the absence of the scheme; a reputable firm had in each case put in 
an identical offer to that accepted by the customer, and tendering would almost 
certainly have bean keener without the scheme.) 
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be a likelihood at any rate of some of these offices being closed and 
extremely valuable local contacts lost, with consequential loss of 
orders °” (p. 848), That extremely valuable local contacts—valuable 
assets to the firms in question—would be surrendered if the scheme 
went (and, therefore, when local contacts might be thought to 
become more rather than less important), bespeaks odd behaviour 
on the part of the firms, behaviour quite at variance with that earlier 
attributed to them in connection with the maintenance of capacity 
and research activity. The only explanation given is unimpressive; 

e if is that the scheme gives the members “ that extra confidence 
which makes it worth while to keep these expensive organisations 
overseas in being.” ™ 


Taking together all three strands in the argument, and on the 
information given in the judgment, it is submitted that the removal 
of the scheme would not be likely to reduce the export trade, let 
alone reduce it substantially.** 


The judgment concludes with a consideration of the detriments 
in the balancing provision of section 21 (1). ‘‘In our judgment, 
the real detriment to be weighed against the reduction in exports 
is that the purchasers of boilers may have to pay rather more than 
they would otherwise do for their boilers.” ** But this detriment 
was held to be outweighed by the maintenance of exports. 


12 For the Association it was argued that, because the scheme maintained prices 
at home, members were assisted in ‘“ subsidising’’ their establahments 
overseas (p. 819). The court did not, it seems, refer to this argument. 

13 The judgment does not refer to two ways ın which collective restrictive pricing 
arrangements may possibly increase the volume and/or value of exports in 
certain circumstances. The first method ıs for the sellers to prevent price 
competition among themselves and so to raise prices on export orders nearer 
the level at which they would be lost to ontside competitors. (This would 
run the mek that some orders would be lost; but, in propitious circumstances, 
such losses need not offset the mcrease in revenue on the orders obtained.) 
This possible interpretation of the boilermakers' scheme is, however, 
incompatible with the court's finding that the scheme tncreases the number 
of export orders. The second method ıs for the sellers to use part of the 
greater profits secured Oy the restriction) on business in the home market 
to reduce prices on export business; this subsidisation of exports could lead to a 
larger volume of exports with possibly a larger total of export redi 
This possible interpretation of the boilermakers’ scheme 1s incompatible 
with the court’s finding that export prices ‘‘ would ° (or “t may’) be lower 
without the scheme. 

.Both of the above methods seem to be implied in some of the arguments 
advanced on behalf of the Association (¢.g., at p. 819). 

14 For the Registrar ıt was also argued (pp. 346-346) that the scheme (i) moderated 
“the free play of competition between firms of differing efficiency ” and Qi) 
involved * an uneconomical use of the nation’s eae resources `° (the 
latter a consideration of great importance in the Yarn Spinners case). The 
court rejected the submission on the first point by referring back to its earlier 
discussion where ıt concluded that there ‘‘is no room for the free play of 
competition ın the ordimary sense,’’ as if was in the national interest that 
the six firms should remain in the husiness (see note 8, above). The 
submission on the second point was rejected by referring back to an earlier 
statement (presumably at p. 887) that ‘ with or without the scheme there will 
be no reduction of capacity in the industry.” The earher statement of p. 337 
referred to the maintenance both of firms and of capacity. So the court 
seems to have contradicted itself in successive sentences. 
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Thus the pricing arrangements, applying to both home and 
export business, were found to be not against the public interest 
solely on the strength of the paradoxical finding that a price- 
maintenance scheme operating in certain export markets substan- 
tially increases the number of export orders. A final question poses 
itself. Could the pricing arrangements have been adjudicated in 
two parts, leading to the conclusion that they should be terminated 
in the home market whilst being allowed to continue in operation 
in export markets? The answer would seem to depend on whether 
the relevant Rule 5 of the Association constitutes a single restriction 
within the meaning of the Act or whether it could have been inter- 
preted as two separate restrictions, one operating in the home market 
and the other in respect of exports. Certainly, the continuation 
of the agreement in respect of exports need not in practice be 
affected by their termination in the home market; there appears to 
be no inseparable element of interrelationship in the operation of 
the two branches of the scheme, except in their common purpose. 
The judgment, however does not go into this question. 


B. S. Yamey. 


RESALE PRICE MAINTENANCE —*f RESALE ”’ 


SECTION 25 of the Restrictive Trade Practices Act, 1956, provides 
that a condition ‘‘ as to the price at which goods may be resold ” 
may be enforced against non-signers acquiring the goods with 
notice of the condition. In Beecham Foods, Ltd. v. North Supplies 
(Edmonton), Ltd., Vaisey J. had to decide whether the bottle in 
which the soft drink ‘* Lucozade °’ was contained, and on which a 
refundable deposit had been paid, was itself sold within the section. 
The plaintiffs manufactured ‘* Lucozade ” and supplied bottles of 
it, always subject to a condition as to the observance of the fixed 
retail price published in the price list issued by their distributors. 
This stated that the retail price of “ Lucozade °’ was 2s. 6d. plus 
8d.; and under the heading “‘ Bottie and container charges,” it 
was stated that “* Lucozade” bottles were “charged at 8s. per 
dozen refundable.”’ 

The defendants, who were cut-price grocers, knew of this condi- 
tion, but retailed a bottle of ‘f Lucozade ’’ for 2s. 7d. The bottle 
bore a label with 2s. 6d. in large type followed by the words, “f plus 
8d. deposit returnable on bottle with stopper.” In this action for 
an injunction to prevent the defendants from selling in breach of 
the condition, the only issue was whether this amounted to breach 
of a condition enforceable under section 25. Vaisey J. held that 
the bottle was not sold, but only hired and so did not come within 
it: he analysed the transaction into 2s. 6d. paid for the purchase 
of the liquid and 1d. for the hire of the bottle. He came to this 


2 (1059) L.R. 1 R.P. 262. 
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s conclusion partly because of the word “Lucozade” moulded on 
the bottle which would prevent its being used to store other soft 
drinks without giving rise to a passing-off claim. The learned 
judge agreed with the statement in the distributors’ price list that, 
as regards “f Lucozade ” bottles ‘f Actual ownership of these... 
bottles does not pass to our customers, although a charge for them 
is made.” This however, could not affect a purchaser, who would 
not have notice of the contents of the price list, so a retailer would 

. have apparent authority to sell the bottles if this was otherwise 
the proper analysis of the transaction. 
it is submitted that any housewife given to juridical analysis 
would think that she was buying the bottle with an option to resell 
it to the manufacturers for 3d. at the shop from which she bought it, 
or possibly, at any other where ‘‘ Lucozade ’’ is sold, the retailers 

: being agents for the manufacturers.7 Nowadays limitations on 
ownership are commonplace and there remain many uses to which 
such a bottle might lawfully be put: storing paraffin in it* for 
instance would not give rise to a passing-off claim. The housewife 
might be surprised to learn that she was under a duty to take care of 
the bottle and return it in due course. She might well think that her 
loss was limited to the 8d. deposit. Vaisey J. mentioned some of 

° these difficulties, but considered them irrelevant. However, to hold 
that the transaction is hire for purposes of section 25, but not for 
others, would, it is submitted, give rise to unnecessary complica- 
tions. In several passing-off cases, it has been assumed that the 
bottle in which the mineral or soda water was contained was itself 
sold.‘ 

Another diffculty that arises on Vaisey J.’s analysis is that the 
housewife may think that she is entitled to 8d. on returning the 
bottle. If, to maintain his goodwill, the retailer gives her that sum, 
is this a gift of 2d. and outside the Act, or is it after all a deferred 
discount,’ given on the sale of the liquid? A type of hiring, under 


2 Vaisey J. observed, at p. 265, that it was not stated on the label where the 
bottle should be returned. 

3 Tt would be a crime to sell any petrol product im it, or to keep paraffin in it 
without a label, under the Petroleum (Consolidation) Act, 1928, s. 6. 

4 The judge thought that 8d. for the bottle was rather expensive, so the 
argument is academic, But nominal damages for conversion would be at least 
ls. 

6 Lawyers are used to relative concepts for different purposes, but it is submitted 
that concepts should be proliferated only if some useful purpose is thereby served. 

8 e.g., Welch v. Knott (1857) 4 K. & J. 747, at 758 (Page Wood V.-C.); 
Wooley d Son v. Mornson (1804) 21 R.P.C. 849 (Court of Session, Inner 

House) and Thwaites v. M’Hoilly, tbid., p. 397 (C.A.Ireland), In each of these 

cases it was assumed obiter that the bottle was also sald. In Geddhing v. 

Marsh [1920] 1 K.B. 668, ıt was again unnecessary to decide whether the 

bottle was itself sold, as it was ** supplied under a contract of sale’ within 

the Sale of Goods Act, 1898, s. 14. 

Under s. 26 (1) a condition as to the amount of discount that may be alfowed 

on resale is to be treated as s condition as to the price at which those goods 

oy be resold. The trader could therefore be sued under a suitably worded 
condition. 
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which the bailee can, on returning the object hired, get three times 
what he paid is absurd, except as an inducement to purchase the 
liquid. Retailers charging only 2s. 7d. for the bottle of liquid 
should therefore be advised not to pay more than 1d. for the bottle, 
but they could advise their customers to return it to a shop selling 
at the full price of 2s, 9d. Suppliers wanting to maintain that price 
should therefore make it plain, to both retailers and customers, 
that the 8d. is refundable only at the shop from which the liquid 
was originally bought. 
V. L. Kozan.” * 


+ 


Trape Untons—Tae Pourrican Levy-—Consprracy 


Issves fundamental to trade unions were raised in the recent 
case of Waterside Workers Federation v. Hursey 1 decided by the 
High Court of Australia on appeal from the Supreme Court of 
Tasmania. Plaintiffs were members of the Hobart Branch of the 
Waterside Workers Federation, a trade union enjoying a virtual 
monopoly of stevedoring work in Australian ports. By virtue of 
their membership of the Hobart Branch plaintiffs were also 
members of the Federation. They were members of a breakaway 
political group, the Anti-Communist Labour Party (later becoming 
the Democratic Labour Party), which cherished strong anti-Com- 
munist sentiments and between which and the official Labour Party 
there existed considerable bitterness. 

At a meeting on October 2, 1956, the Hobart Branch resolved 
to strike a levy of 10s. per head to assist the Australian (i.e., 
official) Labour Party in an election campaign for the Tasmanian 
Lower House. (Plaintiff F. J. Hursey had previously announced 
that he intended to stand as an Anti-Communist Labour Party 
candidate at this election.) The plaintiffs refused to pay this levy 
and after a series of negotiations during the year 1957, the branch 
officials in 1958 claimed that as a result of the operation of certain 
union rules the plaintiffs had ceased to be members of the union. 
The Stevedoring Industry Authority, to which is committed, by the 
Stevedoring Industry Act, 1956, a Federal statute, the function 
of the allocation of waterfront labour to ships by means, of a 
registration and roster system, took the view that it was still bound 
to roster the plaintiffs for duty. A concerted plan to prevent the 
plaintiffs from working was put into operation in 1958 by branch 
officials and members. The technique, which was called ‘ picket- 
ing ”?” though it went further than what is commonly understood 
by that word, consisted in the formation of a human barrier at 
the wharf which prevented the plaintiffs from getting through to 
answer their call to work. The result was that they were unable 


1 1958 and 1959, as yet unreported. The present note is based on the official 
transcripts of the judgments. 
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be to answer their names and were replaced by the employer with 

other labour. This occurred on a number of occasions. The 

plaintiffs sometimes tried to force their way through and on such 

occasions they were pushed and jostled and on all occasions they 

were subjected to considerable abuse. An interlocutory injunction 

was obtained which put an end to these tactics but the union 

secured equal success with the plan of rendering each gang to 

which the plaintiffs were assigned unworkable by arranging that 

š the key man in the gang walk off as soon as the plaintiffs started 

* work. The plaintiffs commenced proceedings in the Supreme Court 

of .'asmania against the branch, the Federation and certain officials 

in which substantially they asked for declarations that the levy 

was ultra vires and that they remained union members, for appro- 

priate injunctions and for damages for conspiracy and other alleged 
causes of action in tort. 

It should be mentioned at this point that all the Australian 
states possess Trade Union Acts modelled on the United Kingdom 
Act of 1871. That in Tasmania, like the United Kingdom Act, made 
no reference to payments for political purposes. Of more practical 
significance in Australia, however, is the system of registration of 
unions under the various Industrial Arbitration Acts by which 

e they attain the right to represent employees in proceedings before 
the compulsory arbitration tribunals and gain other advantages. 
Such systems exist in all states save Victoria and Tasmania. A 
similar process of registration of ‘“‘ organisations ” under the Com- 
monwealth Conciliation and Arbitration Act is necessary to enable 
unions to participate in the processes of the Commonwealth 
Arbitration Tribunal. 

The Waterside Workers Federation, an Australia-wide organisa- 
tion, was registered under the Commonwealth Act but not under 
the Tasmanian Trade Union Act. (As already mentioned, there is 
no industrial arbitration statute in Tasmania.) The Hobart 
branch was not registered at all. The Commonwealth Act con- 
tained no reference to political levies and whilst the rules both 
of the Federation and branch referred to levies there was no 
specific reference to levies for political objects. The Common- 
wealth Arbitration Act provided that a registered organisation 
should ‘for the purposes of this Act?’ have perpetual succession 
and a common seal. 

The Tasmanian Supreme Court trial judge (Burbury C.J.) held 
that it was competent for the union rules to authorise the making 
of a levy for political purposes but that the union rules in the 
instant case did not in fact give such authorisation. The plaintiffs 
therefore remained members of the union. On the claim in tort 
he awarded damages on the basis of a conspiracy by unlgwiul 
means and of interference with the plaintiffs’ contractual and 
statutory rights. 
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On appeal the High Court agreed that there was nothing in 
law which would forbid the granting by the union rules of a power 
to devote funds to the purposes of a political party. They 
regarded the decision in Amalgamated Society of Railway Servants 
v. Osborne? as one essentially depending on the limitations of the 
definition of “‘ trade union *” in the United Kingdom Trade Union 
Act and having no application to the Commonwealth Arbitration 
Act which contained no restrictive definition and merely provided, 
through regulations made under it, that an association applying for . 
registration should be an association for furthering or protecting 
the interests of its members and that the rules of such an assoeia- 
tion might provide for any matter ‘‘ not contrary to law.” 


The consensus of opinion was that the Osborne decision would 
probably apply to unions registered only under the state Trade 
Union Acts.* The state law, however, had no claim to determine 
the capacity and powers of an organisation which derived its status 
from Federal law. Whatever was the scope of the words “ not 
contrary to law’ it was not contrary to law that any person 
should engage in political activities. 

It is noteworthy that the High Court, which incidentally handled 
rather critically the decision in Bonsor v. Musicians’ Union,* 
regarded the fact of Federal registration as conferring full corporate 
status on the union. They refused to regard the words “‘ for the 
purposes of this Act °’ as imposing any limitation. Substantially, 
the union as a Commonwealth corporation could by its rules be 
given any power which was directed to fostering the industrial 
interests of its members and which was not specifically illegal. 
Disagreeing with the Tasmanian court, they also held that the 
rules in the instant case should be interpreted as authorising the 
making of the political levy. 

The result was that the plaintiffs lost their membership and as 
a result of the various statutory provisions regulating waterfront 
employment they should not, at the relevant times, have been 
allocated to work by the Authority unless no members of the Federa- 
tion were available. 

Turning to the question of tort lability, they held that there 
was no conspiracy to injure within the formulation of principle 
in the Crofter case. The court adopted here the view of the 
Tasmanian judge that, though the existence of two rival political 
groups and the existence of some considerable Communist sentiment 
in the union had added to the bitterness, yet it could not be said 


2 [1910] A.C. 87. No statute corresponding to the U.K. Trade Union Act, 
1918, 13 in force in Tasmania. 

3 It had, in fact, been so held in West Australia: True v. Australian Coal 
and Shale Employees Federation (1949) 51 W.A.L.R. 73. In so fgr as this 
d@ision also purports to apply to registration as an ‘‘ industrial ’’ onion under 
a state Arbitration Act, the h Court would probably not approve of it. 

4 [1056] A.C. 304 

5 Crofter Hand Woven Harris Tweed Oo. v. Verch [1942] A.C. 485. 
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` that the dominant motive was to injure the plaintiffs. The domi- 
nant motive was to enforce a principle that majority decisions 
should be obeyed. The combination however was an actionable 
conspiracy because it had proceeded by illegal means. The allega- 
tion of unlawful means furnished indeed almost an embarrassment 
of riches, vtz., assault, offences of intimidation under the Tasmanian 
equivalent of section 7 of the (United Kingdom) Conspiracy and 
Protection of Property Act, 1875, a number of offences under the 
2 Stevedoring Industry Act, unlawful assembly and so on. Whilst 
* the High Court justices seemed to accept the view that the picket 
lines in themselves constituted assault (as distinct from battery), 
the judgments of Taylor and Menzies JJ. (two of the three justices 
who delivered separate Judgments) rely merely on the offences under 
the Stevedoring Industry Act. This is interesting because the 
reports do not seem to yield an instance of this type of civil con- 
spiracy being held to be established and dicta in the Crofter case 
merely refer to ‘“‘ilegality.” ° One might well ponder how far 
liability extends and whether every type of offence committed as 
part and parcel of combined operations, for instance, a traffic offence, 

makes the combination an actionable conspiracy. 
The High Court found it unnecessary to pronounce finally on 
‘ the question of liability for infringement of contractual and other 
rights apart from the aspect of civil conspiracy. Burbury C.J. had 
certainly here ventured upon some novel extensions of the principle 
of Lumley v. Gye.’ He regarded the barricade as interfering with 
the contractual relationship existing between the stevedoring 
employer and the plaintiffs. Fullagar J. pointed out that even 
assuming there was any contractual relationship existing at that 
point (which in itself he regarded as a wrong view), this would be 
a rather strange application of the principle. Not only was it 
difficult to see where the breach of contract lay, but also there was 
the fact that it was the constrainee or inducee who was being put 

into the position of complaining party. 

The trial judge had also taken the view that the Stevedoring 
Industry Act placed a statutory duty on the employer to accept 
and put to work labour allotted to him by the Stevedoring Industry 
Authority and had regarded the ‘‘ picket ”’ barriers as constituting 
an interference with a correlative right of the plaintiffs which would 
bring Lumley v. Gye into operation. If the Court of Appeal decision 
in Thomson v. Deakin è? made it necessary for the plaintiffs in such 
a situation to show independently wrongful acts, he was prepared 
to find them in the same acts which made the combination actionable 
as a conspiracy. This seems very confused reasoning. The High 
Court appeared to regard it as an attempt to find a cause of 
action for breach of statutory duty on the model of Groves v. 


& Ibid., at 445, 467. 
7 (1858) 2 El. & Bl. 216. 
s [1962] Ch. 646. 
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Wimborne.” It is submitted that this was not what Burbury C.J. 
had in mind. Granting, however, that the principle of Lumley v. 
Gye is not limited to a contractual situation,’ it seems that at least 
one must find a situation where the plaintiff stands possessed of some 
civilly enforceable right and it does not appear that the statutory 
framework of an Act designed to ensure a regular stream of labour 
to man ships and to mitigate the evils of casual employment is the 
right quarter in which to find it. 
E. J. Sykes. | r 


MAINTAINING A WIFE 


THe Court of Appeal decision in Lilley v. Lilley? has removed 
many of the interesting possibilities which the Divisional Court ‘ 
appeared to open up? for re-examining some of the principles 
underlying the legal relations of husband and wife. The finding 
in the Court of Appeal that the wife had in law deserted her 
husband, and that therefore he need no longer maintain her, makes 
irrelevant any speculation whether the courts might find it possible 
to re-examine, in the light of present-day conditions and the actual 
state of affairs between the spouses, a wife’s right to be maintained 
by her husband. 

Once it has been decided that a husband should not be com- 
pelled to maintain his wife, the decision may at first sight appear 
more clear-cut, and certainly raises less awkward questions of 
underlying principle, if the wife is also found guilty of a matri- 
monial offence. The Court of Appeal went further and said * that 
‘if the wife were not in desertion the husband must ... have 
committed the offence ° (of wilful neglect to maintain her). In 
other words, the wife’s right to maintenance arises from the magic 
of the marriage ceremony; apart from agreement * it can only be 
lost by the equally strong magic of the matrimonial offence. No 
change in social conditions since 1895 is to be allowed to enlarge 
the field of inquiry. The question of maintenance as between 
husband and wife is, it is again confirmed, governed by considera- 
tions different from those applying to a husband’s liability to the 
public assistance authorities.” ° 


9 [1898] 2 Q.B. 402. 

10 Thus, Dixon J. (as he then was) of the High Court of Australia regarded it 
aS lag. inducement of breach of the obligations of a common carner: 
James v. The Commonwealth (1988) 68 C.L.R. 880, 870. 

1 [1959] 8 W.L.R. 806; [1959] 3 All E.R. 288. See forther pp. 7-15, ante. 

2 [1958] 8 W.L.R. 728; [1968] 8 All E.R. 628. 

3 [1959] 8 W.L.R. at p. 814. 

4 The Court of Appeal expressly affirmed the decision of the Divisional Court in 
Pwantck v. Pinntck [1957] 1 W.L.R. 644; [1957] 1 All E.R. 878° and the 
cases there cited. 

5 ws an W.L.R. 318, affirming National Assistance Board v. Parkes [1955] 
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. This dogmatic division of the field into mutually exclusive 
offences does not, however, necessarily mean that the law is sim- 
plified or that clients may expect more clear-cut advice from their 
legal advisers. For example, in considering the husband’s position, 
the Court of Appeal said‘: “fas between the husband and the 
wife he cannot be found guilty of wilful neglect to maintain her 
unless he is a wrongdoer. The wrongdoing may, however, consist 
of the very fact of a failure to maintain.” This can only mean: 
“a husband cannot be made to maintain his wife unless he has 

* done wrong. The only wrong he has done may be that of not 
maintaining her when he should.” The circularity of this argument 
appears complete. 

The essential facts of Lilley v. Lilley were that, after the birth 
of her child, the wife developed a neurosis as a result of which 
she developed an invincible repugnance to sexual intercourse. Even 
the presence of her husband, and apparently that of other men 
also, became abhorrent to her. She entered a mental hospital in 
October 1952 and remained there until June 1956, except for short 
absences including the period from August to September 1958 and 
weekends from April to June 1954, when she returned to her 
husband’s house, but felt unable to remain there. On leaving 

° hospital in June 1956, she went to live with her mother and child, 

but remained an out-patient of the hospital. In July 1954, when 
told by her medical adviser that the wife’s condition was probably 
incurable, the husband threatened divorce proceedings, as a result 
of which he was found to be in desertion and ordered to pay 
maintenance for his wife and child. In 1955, after the parties 
had met to discuss reconciliation, the wife wrote saying that it 
was impossible, and she replied to the same effect to letters which 
the husband wrote to her in 1957. The medical evidence was that 
the wife would be risking grave consequences to her mental health 
if she returned to her husband. The question in issue was whether 
the husband still remained liable to maintain her. The Divisional 
Court held that, although neither spouse had deserted the other, 
the husband was no longer liable to maintain the wife, since there 
was no agreement between them that she should be separately 
maintained. 

The Court of Appeal was prepared to say that a husband’s 
duty to maintain his wife continues ‘‘ when there is a separation 
of necessity,” and “‘ This duty must surely subsist if separation 
is forced upon the parties by illness which compels residence in 
hospital . . . whatever the nature of the illness, even if it be 
mental disorder, provided always that the intention of the absent 
spouse to return to the other continues.’ But here ‘‘ the attitude 
of the wife went far beyond saying: ‘I cannot return to you at 
present.’ She added, in effect, ‘and I never will.’?’? Thus? as 


6 [1959] 3 W.L.R. at p. 318. 
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in the case of separation by agreement,’ the question whether 
the wife could obtain a maintenance order against her husband 
turned not so much upon what she did as upon what she said. 
To this extent at least, legal advice to clients living apart from 
their spouses should be both simplified and extended. There 
may be financial advantage in limiting conversation with a spouse 
to the terms of a draft prepared by legal advisers. 


O. M. STONE. 


STATUS OF A DISCIPLINARY COMMITTEE ú 


THe case of Addis v. Crocker! was an action for libel against | 


the members of the Disciplinary Committee of the Law Society. 
The question arose whether the written decision of the Disciplinary 
Committee was absolutely privileged, and in arriving at the con- 
clusion that it was so privileged, Gorman J., besides considering 
the nature and basis of the privilege accorded to judicial pro- 
ceedings, examined the status of the Disciplinary Committee. 

The facts were that an application was made to the Disciplinary 
Committee on behalf of the Law Society in May 1958 asking that 
a certain solicitor should be required to answer allegations of 
professional misconduct set out in the application. The application 
contained complaints that the plaintiff, an inquiry agent, who had 
formerly been a solicitor but had been removed from the Roll, 
had co-operated with the clerk to the solicitor charged in the 
conduct of litigation in a way which was not proper. The Com- 
mittee met to hear the application and the plaintiff applied to 
give evidence before the Committee refuting the allegations in the 
application referring to him, but his request was refused. The 
solicitor charged was acquitted of improper conduct on the ground 
that he had no knowledge of the matters complained of and he was 
discharged. In accordance with the requirements of the Solicitors 
Act, 1957,’ and the rules made under it,* the Committee prefaced 
their order with a statement of their findings in relation to the 
facts of the case and the findings and order were then filed with 
the Law Society as required. Subsequently they were published 
and Addis brought this action for libel against Sir William Crocker, 


-< 


See the judgment of Lord Merriman P. in Baker v. Baker (1949) 68 T.L.R. 
(Pt. 1) 81, ated with approval in the judgment of the Divistonal Court read 
by Lord Merriman P. [1887] 1 WLR. at p. 649: ‘‘ Unless she can show, 
where the separation was consensual, that the husband had accepted a liability, 
expressed or implied, to maintain her, she has no case at all. Whether this 
decision will be affected by the provision ın the Maintenance Agreements Act, 
1057, that the courts may insert in a written separation agreement financial 
arrangements for the benefit of one of the parties, or whether, on the other 
hand, the courts will apply this provision only where they find an implied 
ability pee husband to maintain the wife, remams to be seen 

iL £19507 2 E.R. 778; [1959] 8 W.L.R. 527. 

2 s. 49. 

3 The Solicitors (Disciplinary Proceedings) Rules, 1957 (S.I. 1957, No. 2240). 
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.Sir Walter Norton and Sir Leslie Peppiatt, who were the members 


of the Committee in the case. The defendants pleaded that the 
findings and order were made by them as members of the Com- 
mittee under the provisions of the Act of 1957 and the Rules 
thereunder and that as the publication occurred in the course of 
and formed part of proceedings before a statutory tribunal exer- 
cising judicial functions, it was absolutely privileged. 

It is a well-established rule that whatever is stated by a judge 
in a judicial proceeding is absolutely privileged,* and indeed the 
protection extends to statements by parties, witnesses and advo- 
cates. Moreover, numerous cases in the reports’ show that the 
rule is not limited to courts in the strict sense but has been carried 
further. The matter was summed up by Lord Esher M.R. in 
Royal Aquarium and Summer and Winter Garden Society v. 
Parkinson,’ when he said: “... it seems that this immunity 
applies wherever there is an authorised inquiry which, though not 
before a court of justice is before a tribunal which has similar 
attributes.” 

ile the plaintiff accepted the principle there laid down, he 
submitted that it was quite absurd to say that the test laid down 
by Lord Esher applied in this case. The Committee, he argued, 
had not similar attributes to a court of law, nor could it be said 
that it acted in a manner similar to that in which such courts 
act. The plaintiff made numerous submissions in support of his 
contention but perhaps the most important one concerned the in- 
dependence of the Committee. He argued that in judicial tribunals 
the judge was independent and took an oath, but the members 
of the Disciplinary Committee were not independent of the Law 
Society nor did they take an oath. The test whether the pro- 
ceedings were judicial lay in the rule which forbade tribunals to 
have self-interest, but the members of the Committee, as solicitors, 
had an interest in the proceedings before them. 

It is true that the Committee is composed entirely of solicitors, 
but the intention of the legislature in the various Solicitors Acts’ 
has been to make solicitors masters in their own profession,’ 
believing that solicitors themselves are the best judges of what 
amounts to professional misconduct on the part of a solicitor. 
Further, his contention raises the question of the nature of the 
relation between the Disciplinary Committee and the Law Society. 
As his Lordship pointed out, it is quite wrong to refer to the 
Disciplinary Committee as the Law Society, or as a committee 
of the Law Society. It is a body constituted under and regulated 


4 His Lordship referred in particular to Munster v. Lamb (1883) 11 Q.B.D. 588 
and to Scott v. Stansfield (1868) L.R. 8 Exch. 220. 
5 ~ eg Dawkins v. Lord Rokeby (1878) L.R. 8 Q-B.D. 255; affirmed (e 
H.L. 744—a military court of inquiry. 
6 a 1 Q.B. 481, 442; approved in O'Conner v. Waldron [1985] A.C. 16, 81. 
T Particularly the Acts of 1888, 1919, 1982 and 1067. 
8 See Lord Hewart C.J., Re A Soltcstor [1934] 2 K.B. 468, at 466. 
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by the Solicitors Act, 1957.° It is appointed by the Master of 
the Rolls from among members of the Council of the Law Society 
and such former members as are practising solicitors. It 1s open 
to anybody to make application to the Committee,’® but in fact 
nearly all the applications are made on behalf of the Law Society. 
Complaints made to the Law Society are, in appropriate cases, 
considered by the Penal Cases Committee of the Council 7? which 
makes such investigations as it thinks proper. If the Penal Cases 
Committee considers that disciplinary proceedings should be in- . 
stituted, the Society’s solicitors are instructed to make an applica- ° 
tion to the Disciplinary Committee and the Society’s solicitors 
then have conduct of the case before the Committee. The essential 
point is, however, that the Disciplinary Committee is entirely in- 
dependent of the Law Society even though its members are also 
members of the Law Society. 

In deciding whether the Disciplinary Committee was to be 
regarded as a judicial tribunal or merely administrative in nature, 
Gorman J. referred to cases concerning a variety of tribunals. *? 
In particular, he turned to the judgment of Sankey J. in Co- 
partnership Farms v. Harvey-Smith.™® In that case Sankey J. 
turned to the regulations governing the tribunal ™* and considered 
the constitution, the functions and the procedure of the tribunal 
and he came to the conclusion that it was a judicial body and 
that its proceedings were absolutely privileged. ‘The Solicitors 
Act, 1957, and the rules made under it give a detailed picture of 
the constitution, functions and procedure of the Disciplinary Com- 
mittee. The picture given is clearly that of a tribunal judicial 
in nature and this is the conclusion at which his Lordship arrived. 

This case, perhaps, does no more than underline the well-known 
fact, namely, the independent status and judicial nature of the 
Committee. But these factors are of great importance to solicitors, 
- for the Committee is now the normal channel for the discipline 
of the profession. Although the jurisdiction of the High Court 
over solicitors has been preserved ** it is now comparatively rarely 
exercised. Further, although an appeal les to the High Court * 
from the decisions of the Committee, the High Court will not 


8 gs. 46 to 65 are concerned with disciplinary proceedings. 

10 Except that an application in respect of a clerk under s. 38 can only be made 
on behalf of the Caw Society. 

11 For the work of the Penal Cases Committee and its relations with the Dıs- 
ciplinary Committees, see generally an article m the Law Soctety’s Gazette 
(1957), p. 249. 

14 O'Conner v. Waldron [1985] A.C. 76; Proprietary Articles Trade Association 
and Others V. Alt.-Gen. for Canada [1981] A.C. 810. 

13 [1918] 2 K.B. 405. | 

14 Aglocal military tribunal constituted under the Military Service Act, 91916, and 
the Military Service Regulations (Amendment) Order, 1916. 

18 Solicitors Act, 1957, s. 50. 

16 Solicitors Act, 1957, s. 48. 
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: lightly interfere with the Committee’s decisions. Solicitors have 


thus truly become masters in their own house and because this 

is so, it is essential that the individual solicitor is safeguarded. 

But the case also has a wider aspect which becomes apparent 

on considering the function of the Committee and its position in 

tbe whole organisation of the solicitors’ profession. It is important 

to remember, too, that there are now some half-dozen or so other 

professions which are regulated by statute.*® In all these pro- 

° fessions some form of State registration has been introduced in 

the interest and for the protection of the public. In each profession 

the legislature has sought to make the qualified practitioner readily 

recognisable and to guarantee his integrity. In each profession 

there is a tribunal of some kind exercising disciplinary functions 

over the ‘“‘ qualified °? members of the profession. The earliest 

of these was the General Medical Council’® and in Allbutt v. 

The General Counci, etc., the Court of Appeal held that the 

publication of the minutes of the Council containing a report of 

their proceedings comprising a statement that the name of a 

specified medical practitioner had been removed from the Register 

for professional misconduct was privileged. In determining whether 

such a report was privileged, Lopes L.J. considered the position, 

° powers and duties of the Council. He said: “The Council are 

not a private association. They are a public corporation invested 

with large powers and privileges and charged with important 

duties—-duties in which not only the profession, but the public 

at large are interested. They are authorised to hold quasi-judicial 

inquiries, inquiries involving the status and character of profes- 

sional persons, members of their body, involving the rights of 

these persons towards the public and the right of the public 

towards them. ...’’ He pointed out that the public were clearly 

interested in knowing the grounds on which the Council acted, 

for the influence of public opinion was a safeguard against the 

abuse of the powers entrusted to them. This point is now of less 

importance since in almost every case an appeal lies to the High 

Court or Privy Council*' from the decisions of the disciplinary 

tribunals. However, it would appear that the public still has a 

close interest in gaining information of cases coming before dis- 

ciplinary tribunals of professions providing personal or fiduciary 
services to members of the general public. 


17 See, e.g., per Roche J. in Re A Solscitor (No. 2) (1924) 98 L.J.K.B. 761, at 
768. See Re A Solicitor [1956] 8 All E.R. 516, where the court substituted 
suspension for two years for an order striking a solicitor off the Roll. 

18 The earhest statute was the Medical Act, 1858. There are now statutes regu- 
lating dentists, pharmacists, midwives, nurses, veterinary surgeons, architects 
and opticians. ; d 

19 Origimally called the General Council of Medical Education and Registzation. 

20 (1889) 28 Q.B.D. 400. 

21 In the case of doctors and dentists the appeal is to the Privy Council. Bee, 
now, Medical Act, 1956, s. 56; Dentists Act, 1957, s. 29. 
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This aspect is perhaps best summed up by contrasting the 
situation in this case with that in Hope v. PAnson & Weatherby * 
which was concerned with the publication in the Racing Calendar 
of decisions of the Jockey Club. It was argued that the decisions 
of the Jockey Club were quasi-judicial in character and that the 
publication of those decisions was of such public interest as to 
make it privileged. However, Collins M.R. said that even assuming 
that the decisions were quasi-judicial they were not of such general 
public interest as to make the occasion privileged; the decisions r 
were of interest to a section of the public—those interested in 
racing matters—but they were not of interest to the publio as 
a whole. In contrast, the decisions of the Disciplinary Committee 
of the Law Society or of some similar professional tribunal are of 
interest to the public as a whole since anyone may at some time 
want to consult a solicitor, doctor, dentist, ete., and feel assured 
of the integrity of the members of these professions. 


J. G. MILLER. 


DocuMENTS OF TITLE 


In the case of D. F. Mount, Ltd. v. Jay & Jay (Provisions) Co., 
Ltd., the defendants sold 250 cartons of tinned peaches to a Mr. 
Merrick and made out two delivery orders in his favour, addressed 
to the superintendent of the wharf where the peaches were stored. 
Mr. Merrick explained that the price would be paid with cash 
received from customers, and indorsed the delivery orders “‘ please 
transfer to our sub order,” sending them to the superintendent 
of the wharf. Mr. Merrick sold the peaches to the plaintiffs and 
himself drew up a fresh delivery order which he gave to the 
plaintiffs and against which the plaintiffs gave Mr. Merrick a 
cheque for the price, which he cashed. Mr. Merrick never paid 
the defendants. The defendants claimed as unpaid sellers to exer- 
cise their rights of lien over the 225 cartons that still remained 
at the wharf. The plaintiffs, on the other hand, claimed that 
the defendants had lost their right of lien as they had ‘* assented ” 
to the sub-sale, and relied, in the alternative, on the proviso to 
section 47 and on section 25 (2) of the Sale of Goods Act, 1898. 
Salmon J. held that, as the defendants knew that Mr. Merrick 
could only pay the price out of money received from customers, 
the defendants had assented to the sub-sale and, therefore, under 
section 47, had lost their right of lien. That decision, which 
appears to be fully in accord with the authorities, for example, 
Mordaunt Bros. v. British Oil and Cake Mills, Ltd.,* was enough 
to dispose of the case. Salmon J. did, however, proceed to ex- 
amine the other provisions relied on by the plaintiffs, namely, 
e e 
22 (1901) 18 T.L.R. 201 (C.A.). 


1 [1959] 8 W.L.R. 587; [1959] 8 All B.R. 807. 
2 [1910] 2 K.B. 502. 
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the proviso to section 47 and section 25 (2). The proviso, so far 
as it is material, reads: 


“ Provided that where a document of title to goods has 
been lawfully transferred to any person as buyer or owner of 
the goods, and that person transfers the document to a person 
who takes the document in good faith and for valuable con- 
sideration, then, if such last-mentioned transfer was by way 
of sale, the unpaid seller’s STEN of lien or retention or stoppage 
in transitu is defeated. 


The wording is very clear and Salmon J. found that it had no 
application to the instant case, because it is confined to cases 
where a document is transferred to a buyer and the same docu- 
ment is then transferred by him to a sub-buyer who takes it in 
good faith and for valuable consideration. Mr. Merrick did not 
transfer to the plaintiffs the delivery orders he had received from 
the defendants; he made out a fresh delivery order in favour of 
the plaintiffs, and so the proviso to section 47 had no application. 
However, Salmon J. then went on to say that the plaintiffs 
were entitled to rely on section 25 (2) which reads as follows: 


< Where a person having bought or agreed to buy goods 
obtains, with the consent of the seller, possession of the goods 
or the documents of title to the goods, the delivery or transfer 
by that person, or by a mercantile agent acting for him, of 
the goods or documents of title, under any sale . . . thereof, 
to any person receiving the same in good faith and without 
notice of any len or other right of the original seller in respect 
of the goods, shall have the same effect as if the person making 
the delivery or transfer were a mercantile agent in possession 
of the goods or documents of title with the consent of the 
owner.” 


The learned judge took the view that the language of this sub- 
section is less rigorous than that of the proviso to section 47, 
and ‘*does not compel me to hold that the subsection applies 
only in those cases where the buyer transfers the same document 
as that of which he is in possession with the consent of the seller. 
I would observe that there seems to be no authority on this 
point.”’ 

There is, it is true, no authority on this point, but it seems 
doubtful whether the interpretation of it given in this case is 
correct. It is worth considering the background of section 25 (2) 
and of section 9 of the Factors Act, 1889, with which it is sub- 
stantially identical.* 

It was section 4 of the Factors Act, 1877, that first provided 
for the case of a buyer allowed to have possession of documents 
of title to goods: 


44 


2s. 9 contains additional words 


or under any agreement for sale, pledge, or 
other disposition.” 
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“ Where any goods have been sold or contracted to be sold, 
and the vendee, or any person on his behalf, obtains the 
possession of the documents of title thereto from the vendor 
or his agents, any sale, pledge, or other disposition of such 
goods or documents by any such vendee so in possession or by 
any other person or agent entrusted by the vendee with the 
documents within the meaning of the principal Act as amended 
by this Act shall be as valid and effectual as if such vendee 
or other person were an agent or person entrusted by the 
vendor with the documents within the meaning of the principal 
Act as amended by this Act, provided the person to whom the 
sale, pledge, or other disposition is made has not notice of any 
lien or other right of the vendor in respect of the goods.” 


It will be noticed that, unlike section 25 (2), there was no pro- 
vision that the transaction must be executed by a delivery or 
transfer, or that possession should be with the seller’s consent. 
Further, it did not cover the position of a buyer in possession 
of the goods themselves.* However, this very fact helps to make 
the construction of section 4, in one respect at any rate, easier. 
The sale, pledge, or other disposition by the original buyer is of 
“ such goods or documents.” The word “such ” clearly governs 
the word ‘‘ documents ”’ and the section does not cover the possi- 
bility of the buyer disposing of some document other than the 
document of title he is in possession of with the seller’s consent. 
Section 25 (2) of the Sale of Goods Act, 1898, does deal, of 
course, with the position of a buyer who is in possession of either 
the goods themselves or documents of title to the goods. In the 
light of the earlier provision in the Factors Act, 1877, it seems 
reasonable to maintain that where the subsection refers to the 
delivery or transfer by the buyer of “‘ the goods or documents of 
title,” the word ‘‘ the’? governs ‘f documents,” so that the sub- 
section does not apply unless the buyer does transfer the same 
document of which he is in possession with the seller’s consent. 
Salmon J. said that the object of section 25 (2) is to protect 
an innocent person in his dealings with a buyer who appears to 
have the right to deal with the goods in that he has been allowed 
by the seller to be in possession of the goods or documents of 
title relating to them. He went on to say that the defendants 
(the original sellers) sent the documents of title to Mr. Mérrick 
with the intention that they should enable him to obtain money 
from the customers. ‘‘ With the help of these documents,” said 
Salmon J., ‘which he sent to the wharf so that the wharfingers 
would give a reassuring reply to any inquiry that the plaintiffs 
might make, or at least not to query any delivery order they 
received from the plaintiffs, Mr. Merrick managed to obtain a 
substantial sum of money from the plaintiffs.” That, with respect, 
doe§ not appear to be a correct assessment of the facts.” If the 


4 Bea Benjamin on Sale (8th ed., 1950), pp. 43-44. 
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plaintiffs had made such inquiry of the wharfingers before paying, 
then Mr. Merrick would have obtained the plaintiffs’ money with 
the help of these documents of title given him by the original 
sellers. As a result, apart from the question of “‘ assent ’’ to 
the sub-sale, the defendants might well have been estopped from 
denying the plaintiffs’ rights to the goods under section 21 (1) 
of the Sale of Goods Act, 1898.5 But, in fact, Mr. Merrick obtained 
the plaintiffs’ money not with the help of those documents of title 
at all, but simply against a fresh delivery order drawn up by 
himself. Section 25 (2) was surely not meant to protect a sub- 
buyer in such a case. 

Certainly, the textbooks seem to have assumed up to now that 
section 25 (2) only applied if the transfer of a document of title 
to a sub-buyer was a transfer of the some document as that trans- 
ferred to the original buyer.® The proviso to section 47 may 
seem clearer simply because it deals only with documents and not 
the goods themselves, but it would be odd if the two provisions 
were meant to have a different effect. 

GORDON BORRIE, 


DOCTOR TO THE RESCUE 


In Baker v. T. E. Hopkins, Ltd., the Court of Appeal has 
strengthened the line of authority of the “‘rescue’’ cases. Al- 
though the decision itself does not break new legal ground, the 
judgments in the Court of Appeal provide a welcome authoritative 
restatement of the basic principles involved. 

The defendant company had been engaged to clean a deep, 
narrow well. H., the managing director of the company, decided 
to use a petrol-driven pump to empty the well of water, and 
the pump was lowered down the well on to a small platform reached 
by two ladders. H. made a test of the atmosphere in the well 
by lowering a lighted candle placed in a bucket, and the candle 
was still alight when raised to the surface. H. and an employee 
of the company, W., went down the well after the petrol engine 
was started and when they came up to the surface W. remarked 
casually: ‘* By gum, you couldn’t stay down there long; the fumes 
would kill you ’’; to which H. replied, ** That’s how they commit 
suicide in motor-cars.’? The exhaust from the petrol-driven engine 
contained carbon monoxide, which, in the confines of the well, 
would gradually build up a concentration of lethal gas. It was 
accepted that the method employed was improper and highly 
dangerous and that the lighted candle test was quite useless for 
the effective detection of carbon monoxide. H. did not appreciate 
the grave dangers of the system but his lack of knowledge and 


e 
5 Ses Henderson ¢ Co, v. Wiltames s [B90] 1 Q.B. 521. 
8 See, 6 g., Benjamin on Sale, a 
1 [1959] 3 All E.R. 226; [1959] 1 W.L.R. 966. 
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experience and failure to take advice exposed the company’s work- 
men to unnecessary risks. Later H. had some misgivings about 
the work and made a further lighted candle test. The candle 
was extinguished after being lowered a little way. H. left the 
well but told W. and a fellow employee, X, “ Don’t go down 
the well tomorrow until the fumes have cleared.” Later that 
day, when W. and X had left, H. made a further inspection of 
the well, since he was uneasy about the condition in it. On the 
following morning H. met W. and X at the defendant’s premises 
when they were about to go off to the well, and he said to them’: 
“ Don’t go down that bloody well till I get there.” Howeyer, 
anxious to get on with the job, the workmen did not wait for 
H. W. went down the well and was overcome by the fumes; 
X went down to help W. and was also overcome. Subsequently, 
a Dr. B. arrived and decided to go down the well in order to 
help the two men. He was asked not to go down since he might 
“only make a third,” but ‘‘ prompted by the finest instincts of 
humanity ” he lowered himself down by a rope, having arranged 
to be pulled up when he called. Dr. B. also was overcome by 
the fumes and when he was being pulled up, the rope became 
caught inside the well and it could be raised no further. In the 
result, W. and X and Dr. B. lost their lives. An action was 
brought against the defendant company in respect of the death 
of Dr. B.? under the Fatal Accidents Acts and the Law Reform 
(Miscellaneous Provisions) Act, 1984. Barry J.* held that the 
defendant company had adopted a highly dangerous system of 
work and were in breach of their duty as employers towards their 
employees W. and X. It was as a result of this negligence, and 
not the employees’ disregard of the orders not to go down the 
well, that the accident was caused, because those orders, on their 
wording and in the light of the circumstances in which they were 
given, were insufficiently precise and urgent to absolve the defen- 
dant company from blame. Not only was the defendant company 
in breach of its duty of care owed to W. and X, but (following 
Haynes v. Harwood *) it was also in breach of a duty of care owed 
to Dr. B., for it should have reasonably foreseen that if, through 
negligence, the lives of W. and X were imperilled, a person in the 
position of Dr. B. would have attempted to rescue W. and X. 
Barry J. could find no support for the argument that since the duty 
owed by an employer to his workmen is personal to them, there 
is no room for the “‘ rescuer’ and that the Haynes v. Harwood 
2 This note will be confined to the action taken by Dr. B.’s personal representa- 
tives. W.’s estate recovered ee against the defendant company, but 
since there had been contributory neg Pan on the part of W., his responsi- 
bilty was EE at one-tenth. The Court of Appeal refused to interfere 
> Fine this fin 
> (1968) 1 WLK. 993; [1968] 3 All E.R. 147. 
4 ris 35] 1 K.B. 146 (C. 'A,)—the case of the policeman who was injured when 


sgh ae to stop two horses which had run away on a crowded highway as the 
the negligence of the defendant, 
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doctrine had no application when the act of negligence which caused 
the peril, arose out of the relationship of master and servant. 

The Court of Appeal upheld the ‘‘ very careful judgment ” of 
Barry J. and itself carefully analysed the method of approach 
to the “‘ rescue ’’ cases. First, it was established that the defen- 
dant company was negligent towards its employees W. and X. 
The fact that H. had instructed W. and X not to go down the 
well was not, in the circumstances, a sufficient warning to discharge 
the high standard of care owed by an employer to an employee.® 
Had H. told W. that it might well be fatal if he went down 
the well, the position would have been different.° Secondly, such 
negligence caused W. and X to be in peril. Thirdly, this could 
have been reasonably foreseen; and fourthly, it could also have 
been reasonably foreseen that someone would be likely to seek 
to rescue them from their peril and might either suffer injury or 
lose his life. Applying Lord Atkin’s neighbour test in Donoghue 
v. Stevenson” that “you must take reasonable care to avoid acts 
or omissions which you can reasonably foresee would be likely to 
injure your neighbour ”’ the court accepted that “ danger invites 
rescue ’’? and that such a rescue in this case was reasonably fore- 
seeable. Therefore, not only did the defendant company owe a 
duty of care towards W. and X, but it also owed a duty of care 
to the rescuer, Dr. B. 

The court swiftly disposed of all the arguments set up to defeat 
Dr. B.’s claim. There was no novus actus tnterventens, since Dr. 
B.’s act was the very type of conduct which the defendant com- 
pany should have foreseen. It was then argued that Dr. B. had 
been *‘ unreasonably brave.” The court accepted, however, that 
he had in no way’ acted recklessly or negligently. At the same 
time Morris L.J. did suggest that “‘ if a rescuer acts with a wanton 
disregard of his own safety it might be that in some circumstances 
it might be held that any injury to him was not the result of 
the negligence that caused the situation of danger.” Lastly, it 
was argued that the claim could be defeated by the defence of 
volenti non fit injuria. This was indignantly refuted: sciens is not 
volens, and in any case the unanimous opinion of the court was 
that this defence should not apply to cases where the defendant’s 
negligence had made the rescue attempt reasonably foreseeable. 

The method of approach in rescue cases is now firmly estab- 
lished, and several propositions may now be examined in order 
to see how far the courts have progressed since Professor Goodhart’s 
famous article ê was first published. 


5 Cf. Occupiers’ Liability Act, 1957, s. 2 (4) (a}—a warning of a danger will 
not necessarily absolve the occupier unless in all the circumstances 1t was 
enough, to enable the visitor to be reasonably safe. 

6 Per Ormerod L.J. ii 

T [1932] A C. 562. 

8 “ Rescue and Voluntary Assumption of Bisk °” (1984) 5 C.L.J. 192. 
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l. Where A negligently imperils the life or limb of B and it can 
be reasonably foreseen that C will rescue B, A owes a duty 
of care to C (Haynes v. Harwood; Baker v. Hopkins). 


No one can doubt that such a duty of care is desirable and 
“it would be a little surprising if a rational system of law in 
these circumstances denied any remedy to a brave man who had 
received his injuries through the original default of the defen- 
dant.”?® But this does not mean that a rescuer should be given 
a remedy in every case. The court must be satisfied that the 
plaintiff was himself acting reasonably in the circumstances, and 
this will, of course, depend upon whether the risks taken by the 
rescuer were justified having regard to the peril involved.*° This 
seems obvious, but what is not so obvious is whether one has to 
judge the behaviour of the plaintiff objectively. In Haynes v. 
Harwood the rescuer was a policeman and in Baker v. Hopkins 
the rescuer was a doctor: both cases where one:would expect the 
brave acts undertaken. But any citizen will be given a similar 
remedy in similar circumstances, even though he is not a member 
of a body accustomed to perform acts of heroism.'! Thus, a 
passer-by who rushes into a burning house to rescue a child would 
generally have a remedy against the negligent fire-raiser. However, 
if the passer-by had been told by a fireman that it was too late 
and that nothing could be done for the child inside who was 
almost certainly dead, then, if he still rushed into the house it 
seems fairly clear that he would have no remedy as he was not 
acting reasonably but recklessly. But what if the passer-by is the 
child’s father? By objective standards he may not be acting 
reasonably, but by subjective standards he is. In many cases of 
neghgence the unexpressed attitude of the courts appears to limit 
the scope of the duty of care in accordance with the desirability 
of giving a remedy.’ A duty of care will legally exist if the 
courts are of the opinion that the harm caused is such that the 
responsibility for it can reasonably fall upon the defendant. Can 
the courts say that a duty of care is owed to one type of rescuer 
but not another depending upon subjective influences? It is 
thought that the court will have to draw the line somewhere and 
probably the test of whether a rescuer is acting reasonably will 
be an objective one—although ‘“‘ objective ’’ standards are often 
modified when one considers the nature of the behaviour ‘in the 
circumstances.”’ 


® Haynes v. Harwood [1985] 1 K.B. 146, 162, ner Greer L.J. 

10 It now appears clear that the decision of the Court of Appeal in Cutler y. 
Untied Dairies [1988] 2 K.B. 297 (the reasoning of which was criticised m 
Haynes v. Harwood) is not a major obstacle to recovery in rescue cases; and 
Mhe case can be confined io its own facts. 


11 See Morgan v. Aylen [1042] 1 All E.R. 489. 
12 e.g., King v. Phillips [1953] 1 Q.B. 429; Bourhill v. Young [1948] A.C. 92. 
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2. Where A negligently imperils the property of B and it can be 
reasonably foreseen that C will attempt to intervene to 
protect B’s property, A owes a duty of care to C. 


The authority for this is Hyett v. Great Western Ry.“ Of 
course C would not normally be justified in taking the same risks as 
he would if saving life, and the courts will again give or deny 
a remedy to C depending upon whether it thought C was acting 
reasonably in the circumstances. The guiding principle here is 
that: ‘‘ Undoubtedly more risks may be taken to protect life than 
to protect property without involving the imputation of negligence, 
but the rule is that a reasonable effort may be made even in the 
latter case.’ ** 


8 Where B negligently places himself in danger and it can be 
reasonably foreseen that C will rescue B, it is uncertain 
whether B owes a duty of care to C. 


In Baker v. Hopkins it was argued that even if the defendant 
company was not personally lable in negligence it was vicariously 
liable to the doctor because of the negligence of the employees, 
W. and X (notwithstanding that the employees were acting con- 
trary to express instructions). This involved a discussion of 
whether the employees owed a duty of care to the doctor. Barry 
J. found it unnecessary expressly to decide this point, but said 
with ‘* some hesitation and doubt ” that “ although no one owes 
a duty to anyone else to preserve his own safety, yet if, by his 
own carelessness a man puts himself into a position of peril of a 
kind that invites rescue, he would in law be liable for an injury 
caused to someone whom he ought to have foreseen would attempt 
to come to his aid.” In stating this Barry J. was forced to 
disagree with a Canadian decision ’® where it was held that no 
such duty can be owed. The Court of Appeal in Baker v. Hopkins 
also found it unnecessary to discuss this question, and so the point 
still remains open. It is respectfully submitted that the view put 
forward by Barry J. is correct. If A negligently places B in danger 
and C reasonably attempts to rescue B, then C can recover. So 
far as C is concerned his act may be just as reasonable and just 
as heroic if it is B who has placed himself in danger. And the 
attitude of the courts is to examine the reasonableness of the 
behaviour of the rescuer rather than the act of the negligent person. 
It would be out of keeping with the present judicial trend to hold 
that a rescuer could only recover damages if there was a primary 
tort committed against somebody else. The same principle should 
also apply to cases where a person negligently imperils his own 
property. 


13 [1948] 1 K.B. 345 (C.A.). 

14 Wardrop v. Santt Moving and Express Co. (1922) 283 N.Y. 227, per Andrews J. 

15 Duputs .v. New Regina Trading Co., Ltd. [1943] 4 D.L.R. 275, eta! an 
American case Saylor v. Parsons (1904) 122 Iowa 679. See (1048) 21 Can. 
Bar Rev. 758. 
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MISTAKE oF IDENTITY AND A Tureap Party 


THE ever-controversial topic of mistake of identity in contract has 
once more troubled the courts in the recent New Zealand case of 
Fawcett v, Saint-Mérat (Star Car Sales, Ltd., Claimant). The 
facts of this case were that the plaintiff sold a car to the defendant, 
in payment for which the defendant gave a worthless cheque. 
The pleintiff later signed judgment by default against the defendant 
and sought to have the car seized in execution. In the meantime, 
however, a woman whose real name was Diana Mary Doreen Davjes 
had sold the car to Star Car Sales, Ltd., having adopted the plain- 
tiff’s mame for the purposes of this transaction. In interpleader 
proceedings the plaintiff contended that the effect of the deception 
used by the woman Davies was to bring mistake of identity into 
operation so as to prevent the formation of a contract between her 
and Star Car Sales, Ltd., and thus leave the property in the car in 
the defendant. It would then follow that the car could be seized 
for the plaintiff. 

Hardie Boys J. disposed of the main point in the case by holding 
that a third party cannot raise from the outside the issue of mistake 
so as to have the contract declared void. 


‘ The obstacle, therefore, with which Mr. Vautier [counsel 
for the plaintiff] is confronted at the outset is this; what 
right has the plaintiff to insist, where the claimant does not, 
that there was no contract ever entered into? I have looked 
at all the cases cited and a good many more to see whether 
(outside the two classes of case where the contract was illegal 
or against public policy, or where the attack on the contract 
was brought by some such person as an Official Assignee) 
there is any case where a third party has been allowed to 
raise in the name of one of the contracting parties this question 
of mistake as to identity so as to have the contract avoided. 
But I find no such case. On that ground alone I would find 
against the plaintiff’s case.” ? 


This statement of principle should perhaps be taken with the 
fact, upon which the learned judge laid emphasis elsewhere in his 
judgment, that the victim of the mistake had raised no complaint 
and had, in fact, expressed itself to be perfectly satisfied with the 
allegedly void transaction.* Without this qualification the principle 
laid down by Hardie Boys J. might create difficulties for innocent 
purchasers from those responsible for creating the mistake, as, for 
example, Messrs. Cundy in Cundy v. Lindsay.‘ Surely in the case 
of a sale of goods such a person can rely as against the person 
responsible for the mistake on a breach of the conditions now 


1 [1959] N.Z.L.R. 952. 

2 Ipid., 964. 

3 See, ‘on affirmance of a oontract void for mistake of identity, Dr. Glanville 
Williams, (1945) 28 Can.Bar Rev. at pp. 896-897 

4 (1878) 8 App.Cas. 450. 
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implied in contracts for the sale of goods by section 12 (1) of the 
Sale of Goods Act, 1898? But an essential part of the innocent 
third party’s case in such circumstances would be to show exactly 
how his seller’s title was vitiated. Jf the true owner chose to 
remain inactive the broad rule in the passage cited could leave the 
third party under the threat of proceedings for conversion until 
either the full period of limitation had run or the inactivity had 
been so prolonged or so coupled with other circumstances as to 
amount to conduct precluding the true owner from denying the 
seller’s authority to sell within section 21 (1) of the Sale of Goods 
Act, *1898. 

Hardie Boys J. went on to say that in his opinion there was no 
operative mistake on the facts before him. There was no reason to 
doubt that the woman Davies was the agent of the defendant in 
selling the car to Star Car Sales, Ltd., and had done just what 
she was authorised to do—dispose of the car and hand over 
possession and the registration certificate in exchange for a cheque. 
The learned judge thought that in these circumstances it was 
unreal for the plaintiff to raise the issue of mistake because that 
would be to put into the mouth of Star Car Sales, Ltd., 


‘*. .. the ridiculous assertion that, having dealt with a person 
who was authorised to sell the car on behalf of the true owner, 
it has a ground of complaint because, in fact, it thought it was 
dealing with and paid its money over to someone else who did 
not own the car at all.” 5 


He continued by saying that another factor which distinguished 
the plaintiff’s claim from that disclosed in any of the authorities 
cited (except Lake v. Stmmons* where the question of insurance 
was involved) was that in them it was a vendor of goods who had 
parted, with possession of them who sought to prove mistake of 
identity. It is submitted with respect, however, that this can 
be regarded as an accident of litigation and provides no satisfactory 
ground for refusing to allow a ‘‘ sub-purchaser ”’ to take the initia- 
tive in complaining of a breach of the condition as to title on the 
part of the person responsible for the mistake.’ 

Counsel had raised the question whether a confusion of identities 
was enough to render a contract void or whether, in addition to 
such confusion the personal factor had to be material. On this 
Hardie Boys J. said that, having regard to his decision that the 
plaintiff could not raise the point of mistake in any event, it was 


5 Ibid., at p. 956. Though the learned judge later said that it was not essential 
for him to decide whether a mistake of identity had to be material or not, 
this seems to tell in favour of matenalty. 

e [1927] &.C. 487. è 

7 Despite the fact that at p. 956 the learned judge mentions Holmes, The Common 
Law, p. 808, in which he says a seller 1s referred to as the victim of mistake. 
This seems explicable as undue reliance on [1927] A.C. at 502. 
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unnecessary for him to express an opinion but he would add a few 
remarks in case the question went on appeal.® 

These further remarks, though carefully guarded, do contain 
some rather interesting points.® First, he appears to regard Lord 
Haldane in Lake v. Simmons ° as approving Phillips v. Brooks Y 
as deciding that when there is a consensus with a person identified 
by sight and hearing any misrepresentation merely makes the con- 
tract voidable and not void. He rejects Dr. Goodhart’s view that 
Lord Haldane’s explanation of Phillips v. Brooks could have been 
replaced by a simple overruling in favour of the statement ‘by 
Hallett J. in Dennant v. Skinner ™ that as far as he knew Phillips 
v. Brooks had never been judicially questioned. 

He went on to say that on the facts of the case before him 
Mrs. Davies possessed all the legal qualities sought by Star Car 
Sales—capacity to give delivery and a good title—* and it mattered 
nothing to [them] in the result whether for purposes of her own 
Mrs. Davies falsely called herself Fawcett.’ 

He admitted that if she had used her true name that might 
have led to inquiries and Star Car Sales might not have completed 
the purchase. 


‘ But that is not the test: it does not matter that one 
party would not have entered into the contract but for the 
misrepresentation if, in fact, he was willing to contract with 
the person present, identified by sight and hearing: see 
Phillips v. Brooks.” *° 


He then went on to cite Lord Atkin’s remarks in Bell v. Lever 
Bros.** on mistake negativing and nullifying consent and his 
famous passage to the effect that if parties agree in the same 
terms on the same subject-matter, they are bound and must rely 
on the stipulations of the contract for protection from the effects 
of facts not known to them. In the instant case he thought that 


“ nothing had so operated on the mind of the claimant’s 
servant to negative or nullify the consent he gave to the pur- 
chase of the very car in question at the very price agreed 
upon—the same subject-matter, the same terms.” 


8 Dr. Goodhart’s article in (1941) 57 L.Q.R. 228 was cited by counsel for the 
plaintiff in support of his argument that the personal factor need not be 
material. With all respect ıt may be regretted that reference was not also 
made to Dr. Glanville Williams’ contentions to the contrary effect in 28 Can. 


Bar Rev. 880-806. 

® See [1959] N.Z.L.R. at pp. 966-957. 10 [1927] A.C. 498. 

11 [1919] 2 K.B. 248. The point not being taken that Lord Haldane, by ex- 
plaimng Phillips v. Brooks on a od other than that on which it was 
expressly decided, must be taken to have disapproved that express ground. 

. Bee Glanville Williams, 28 Can.Bar Rev. 276, n. 11. 

12 [1948] 2 K.B. 164. 

13 It will be recalled that recent articles on mistake of identity have approved, 
for ee reasons, of Horridge J.'s gS grounds of decision in Phillips v. 
Brooks. ee Wilson, “ Mistake of Identity ın Contract and Mhe Pothier 
Fallacy '’ (1954) 17 M.U.R. 618, at 523-524; Unger, ‘‘ Mistake of Identity 
and . Wilson's Fallacy '’ (1955) 18 M.L.R. 259, at 268. 

14 [1982] A.C. 161, 217. 
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He concluded his remarks on the law of mistake by citing Lord 
Denning’s remarks in Solle v. Butcher * that all previous decisions 
had to be viewed in the light of Bell v. Lever Bros. and his 
survey of the mistake of identity cases. Hardie Boys J. does not 
make explicit his reasons for referring to this review of the cases 
but one explanation might be that it is there suggested that 
mistake merely renders a contract voidable and not void. This 
would be an additional ground for deciding in favour of the 
claimants in the case before him. 

This case, then, seems to be of interest as suggesting limits 
to the rights of third parties to raise questions of contractual 
mistake and as showing that Phillips v. Brooks has not ceased 
from troubling. Whether as guide or warning light the decision 
clearly shows that many complex problems of mistake still await 
the accidents of litigation for their solution.’* 


A. H. Hupson. 


15 [1950] 1 K.B. 671. See Grunfeld, ‘‘Common Law and Equity in Contractual 
Mistake ” [1952] 15 M.L.R., esp. 817-318. 

16 The statement of facts does not make ıt clear whether or not a further problem 
might not have been raised-—whether the claimants had independent knowledge 
of the existence of the plaintiff at the time when they entered into the contract 
of purchase. On this, see Glanville Williams, 28 Can.Bar Rev. 282-287. 


CORRESPONDENCE 


To the Editor, 
The Monrenr Law Review. 


Sir, 


The writer of the letter published in your November number, in commenting ï 


on my brief article on “Some Basic Principles of Hungarian Criminal Law,” 
has mainly argued from the mere wording of the laws. However, the meaning 
of words in Hungarian criminal law does not always conform with their 
conventional meaning but is to be found in their interpretation. It seems to 
be rather difficult to argue from a purely legal basis about another legal 
system which is so strongly subject to constantly changing political require- 
ments and where “the bellicose Bolshevik Party mind must be embodied in the 
science of criminal law, too” (quoted from the official Hungarian edition of 
the Soviet textbook of criminal law, published in 1951, p. 10). As I pointed 
out in my article, the words exist there as frames only, to be filled in with a 
content which conforms to reason. Your correspondent’s observations have 
not moved me to alter the views that I expressed in that article. 

Apart from this, actual errors have appeared in the letter. Among others 
and the most important of all, the official edition of the Hungarian “ Legal 
Rules in Force” clearly shows the skeleton character of the Act No. V of 
1878, all the essential parts of which have been replaced by the new rules. 

On the other hand, I welcome any resumption of activity in “the science 
of criminology.” As far as I know, since 1951 Criminology has not been 
taught and has really not been accepted as a science but has been handled 
like some heresy. 7 

STEPHEN SCHAFER. 
20 Denbigh Road, 


London, W.11. 
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REVIEWS 


AUTHORITY. Edited by Cant J. Frrepricu. [Cambridge, Mass. : 
The Harvard University Press; London: Oxford University 
Press. 1958. viii and 804 pp. 40s. net.] 


Tazs is the first volume of an annual series which is to be published by the 
American Society for Political and Legal Philosophy under the title of 
Nomgs. Should its successors attain the same quality and interest as the 
present work its yearly appearance will come to be looked forward to eagerly 
by all those interested in the wider aspects of law and politics. Not that 
the quality here reaches a standard of uniform excellence—indeed it is some- 
what patchy—but that there is here much that is stimulating and thought 
provoking, which is I think the primary desideratum in discussions of subjects 
which have been under argument for centuries. 

The contents of the volume are broadly indicated in the title: they 
consist of papers read at a meeting of the Society, of notes arising from 
contributions to discussion, and of some specially written articles. They are 
divided into three main groups which purport to cover a general philosophic 
approach, the historical perspective, and the socio-political perspective, 
though in fact there is some overlapping, as indeed was to be expected. 

In early discussions of authority the attempt was seldom made to 
demarcate it from power. Starting with Max Weber’s well-known contribu- 
tion to the subject the nature of authority has become better realised, but 
it cannot be said that any fully effective analysis has been produced, nor 
has there been much in the way of full-length studies of the subject; though 
recent interest in it, undoubtedly stimulated by the totalitarian conception 
of authority associated with the names of Mussolini and Hitler, has led to a 
good deal of writing in the periodicals, particularly perhaps in the U.S.A. 

It cannot really be said that the authors of the articles in this book reach 
any finality of agreement on the nature of authority or of its precise relation- 
ship with power. Yet several of the discussions are so acute and fertile in 
ideas that one feels that the ground has been well tilled, and is now ready for 
the considered work of a master of political science. 

As one would expect in a mid-twentleth century discussion the semantic 
aspect is a good deal canvassed, and with valuable results, particularly by 
Bertrand de Jouvenal in his “ Authority: the Efficient Imperative.” Pro- 
fessor Friedrich, too, in his “Authority Reason and Discretion” has some 
sensible points to make on this aspect of the matter. 

To me one of the most interesting points which emerges is that the whole 
subject has until quite recently been obscured by the too great emphasis on 
what may be called the classical conception of authority, which stems from 
Plato. That philosopher’s political experience was pretty much bounded by 
the Greek city state with its periodical irruptions of tyrannous power. He 
was concerned to establish the rule of reason; his unconditional major premise 
no doubt being the dominant role which philosophers would then play. But 
some tyrants were very reasonable beings, and the philosopher king was in 
practice too much like them to be easily distinguishable in the world of 
affairs. Authority came therefore to be equated with reasonably wielded 
power, and then in Roman times with constituted power, and later again 
in medieval Europe with power according to law, and still later with divinely 
granted power which merges without difficulty into the authoritarianism of 
Mussolini and Hitler. 

The power element is only too obvious throughout this development. Yet 
according to Dr. Hannah Arendt, whose authoritative and fescinating chapter 
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“What was Authority?” is certainly one of the highlights of this volume, 
and to whom we owe this illuminating historical disquisition, there is no 
connection at all between authority and power, or rather with that kind of 
power which is based upon external coercion. This view receives a good deal 
of support from other contributors. Indeed it might be said that there is 
fairly general agreement that in the modern liberal and democratic world 
of the West authority is principally concerned with the arrangements made 
by the properly constituted leadership for organising the community, or 
those of its subsections through which the modern community functions. As 
Professor Friedrich indicates, it is largely a matter of communication, a 
communication which must “ possess the potentiality of reasoned elabora- 
tion,” which in essence means that the “authorities” must adjust their work 
to what is in the long run acceptable to the community. And Dr. a ape 
therefore contends that the old power conception of authority is a g of 
the past. 

It is of course not difficult to find uses of the term authority in which it 
is completely divorced from power, unless one uses that word in an extremely 
metaphorical sense: thus the authority of a scholar or a scientist is well 
recognised. And here we might say that persuasion is the dominant element 
rather than power. Yet it is not strictly accurate to describe such authority 
as persuasive because the essence of the situation is that it is accepted and 
acted upon without argument. 

It might be contended that such peripheral uses of the concept do not 
really throw any light on it, but even in the politica] field the authority of 
ralers without real power has often been recognised. And the Roman senate 
retained authority even at the time when Commodus included hig horse 
among its number. While today in England the House of Lords has no 
real power though it is certainly not without authority. 

Another fruitful line of exploration is the relationship of authority and 
liberty. This is touched upon by a number of the contributors, though it 
hardly recelves the attention which it deserves. Professor Hendel’s 
“Exploration of the Nature of Authority” is a good deal conditioned by the 
growth of the American polity in which the problem of liberty has of course 
been of outstanding importance. Professor Frank Knight in “ Authority and 
the Free Society” is impressed with the difficulty inherent in the “free 
society ” which is “largely a tissue of agency relationships.” He looks to the 
authority of leadership to prevent the tissue from getting into a tangle, and 
evidently feels that the prospects for the future are dim unless international 
authorities endowed with a modicum of power can be brought into effective 
existence. An aspect of this matter which in the U.S.A. naturally comes in 
for some discussion ig “Authority and Colonialism,” the essay on which is 
contributed by Mr. W. H. Kraus. Here the power aspect of authority is 
only too evident, and it is useful for the reader to be brought back to a 
realisation that the classical conception still rules over much of the world. 

Lawyers will naturally turn with lively anticipation to Professor Jerome 
Hals “ Authority and the Law.” This is obviously an important aspect of 
the subject and although his contribution is short Professor Hall illuminates 
it in more than one respect, and in others throws out suggestions which would 
repay further elaboration, as in the paragraph on the “authority of legal 
precedent.” But of course there are many legal uses of the term authority 
the study of which throws light upon the general conception. Another 
fruitful field of exploration both for the lawyer and the political scientist is 
discretion, on which Professor Friedrich has some useful remarks. The 
position of a judicial officer exercising a discretion has hardly received 
sufficient attention in the books on jurisprudence but it would repay analysis, 
especially if considered in relation to the administrator’s discretion. ẹ 

Finally some notice must be taken of the remarkable article on “ Authority, 
Legitimation and Political Acton” by Professor Talcott Parsons. He is, 
as in most of his sociological work, particularly concerned with the social 
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structure and the cultural values which it is so largely developed to sustain. 
Authority plays an at first sight unexpected, but a fascinating and clearly 
an important, role in this area of human activity, and Professor Parsons’ 
analysis of this is certainly one of the most stimulating things in the book. 


C. 


STRUKTURPROBLEME DER MODERNEN DEMOKRATIE. By GERHARD 
LEIBHOLZ, DR.JUR., DR.PHIL. [Karlsruhe: Verlag C. G. Müller. 
, 1958. ix and 804 pp. DM. 18.80.] 


Dr. Granarn Lersnorg is one of Germany’s most distinguished jurists. As 
& young man in the days of the Weimar Republic he made his mark with a 
series of penetrating essays on public law and legal theory. Under the 
Hitler régime he went into exile for his political beliefs. After spending the 
war years in England he returned to academic life in Western Germany. 
He is now a judge of the Federal Constitutional Court, Editor of the Jahr- 
buch des offentlichen Rechts, Professor in the University of Gottingen and 
an eminent author and lecturer on the fundamental issues of law and politics. 

The present volume is a collection of Dr. Leibholz’s major articles and 
addresses, ranging over a period of nearly thirty years. The contributions 
were written in several countries and in a variety of political environments, 
and their themes extend from the case for proportional representation in 
Germany to the perennial problems of philosophy. Yet the volume, far from 
being a general miscellany, is characterised to a remarkable degree by unity 
and continuity. Dr. Leibholz has steadfastly maintained his devotion to the 
essential] values of democracy and to the proposition that those values must 
ultimately rest on metaphysical foundations. He writes as a teacher as well 
as a scholar, and his own scale of value-judgments is always apparent. 

The book falls into four parts. The first deals with democracy and 
electoral law; the argument here is set mainly in German contexts. The 
second part, which bears the same title as the book itself, is by far the most 
substantial and important. It includes studies of various aspects of pre- 
Hitler and posi-war constitutional developments in Germany, of the role 
of the judge in constitutional litigation, of the defects of corporate repre- 
sentation in legislative bodies, and of the legal consequences of unconstitu- 
tional action, and a perceptive essay on the concepts of state and society in 
British political thought. Above all, it includes a searching analysis of the 
modern transformation of parliamentary democracy. To the author there is 
an underlying tension between the concepts of liberty and equality, in so far 
as political equality results in egalitarianism, which calls for restrictions on 
individual freedom and the imposition of positive obligations on governmental 
authorities to promote greater equality. Again, the principle that the will of 
the majority shall prevail potentially endangers the principle of freedom to 
oppose. Hence it may be necessary to limit the will of the parliamentary 
majority by constitutional prohibitions and guarantees. However, there is 
no sound reason why liberal principles of toleration should extend to political 
groups that strike at the fundamental basis of the democratic order. The 
Bonn Constitution accepts this proposition, and the Sozialistische Reichspartei 
and the Communist Party have accordingly been held by the Federal 
Constitutional Court to be unconstitutional bodies. 

When a political party is held to be unconstitutional, what becomes of its 
representatives in the legislature? The answer offered by the classical 
Burkean theory is unequivocal: they should retain their seats, for they occupy 
them as rppresentatives of the nation answerable to their own consciences, 
and not as delegates of their constituents or their party. But the libéral 
idea of parliamentary representation is outmoded and moribund; modern 
elections are in effect plebiscites, the legislator is first and foremost a party 
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man, and his constitutional status and rights must be viewed against that 
background. The dominance of the party system has, moreover, made the 
old theories of popular sovereignty irrelevant; the party has become the 
effective political organ of the people. These trends are irreversible. The 
remedy is not to hanker after a faded liberal ideal but to regulate the parties 
by law in such a way that their internal organisation is democratic enough 
to afford safeguards against autocratic control by a ruling group and 
oppression of minorities. This suggestion is not a revolutionary one in 
Germany, where political parties have already been accorded legal recognition 
for the purposes of electoral law and constitutional litigation. It would not 
at present be acceptable in Britain, but there is surely a strong case for 
doing away with make-believe and recognising the existence of political 
parties for certain legal purposes—for example, when reforming our, anti- 
quated law relating to election expenses, and by requiring party affillations 
to be stated on baliot-papers. 

Much of Dr. Leibhols’s discussion revolves around the meanings of con- 
cepts. In the context of the British constitutiona] system, preoccupation 
with conceptual analysis is of doubtful utility. But in many continental 
systems concepts such as people, nation, state, liberty and equality are the 
currency of juridical debate. To the extent that they have been built into 
the framework of constitutions that demand legal interpretation they are 
more than mere political concepts. To the English lawyer, therefore, 
Dr. Letbholz’s method of approach provides an instructive illustration of 
the basic differences between continental and British public law. And 
Dr. Leibholz holds his reader’s interest by his frank recognition of the gulf 
between legal theory and political practice, and by his lucid exposition of 
the concepts that he examines. 

Nevertheless, although this demonstration of the relativity of politico-legal 
concepts is the outstanding feature of the book, to Dr. Letbholz relativism 
is not enough. Not only are there ultimate values, but there are also 
ultimate concepts, pre-existing entities (vorgegebene Wesenhetien) which, in 
so far as they are given constitutional recognition, are the fundamental 
guiding principles of the social order. One of the tasks of jurisprudence is 
to apprehend the true essence of these ultimate concepts—a task that cannot 
be performed by means of the positivist, teleological or empirical approaches 
to legal philosophy. Dr. Leibholz is, in fact, a phenomenologist. This 
somewhat daunting revelation, which appears in the fourth part of the book, 
would seem to call for more sustained elucidation than the author provides. 
It is surprising to read, for example, that sovereignty and property are 
among these pre-existing entities. At least one reader was moved to feel 
that his difficulties at this point were not attributable solely to deficiencies 
in his linguistic equipment. 

The two contributions in the third part of the book are addressed par- 
ticularly to Dr. Leibhole’s own countrymen. Neither his analysis of the 
totalitarian state nor his survey of the conflict between nationalism and 
political ideology in modern international relations embodies materia] that 
cannot be found elsewhere; but the intellectual content of these contributions 
is reinforced by an emotional strength that makes a powerful impression. 
There is more than a touch of nobility in his tribute to the martyrs of the 
German resistance movement, and it is fitting that such words should be 
permanently recorded among the author’s scholarly works. 

S. A. ps SMITH 


THe PROFESSOR AND THE Commissions. By BERNARD SCHWARTZ. 
e [New York: Alfred A. Knopf. 1959. 275 pp. $%.00.] 


Lasr year’s public disclosures which led to the resignations of Sherman 
‘Adams and a commissioner of the Federal Communications Commission had 
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a significance for American administrative regulation deeper than the 
irresponsibility or venality in the celebrated cases. How public regulation 
has suffered at the hands of its directors is the major theme of The Professor 
and the Commissions, written by Dr. Bernard Schwartz, one of America’s 
experts in administrative law. He charges the major regulatory commissions 
with failing to achieve the objectives for which they were created, especially 
of failing to act in the public interest and to adopt and apply comprehensive 
bodies of regulatory law in the areas of their competence. The book also 
recounts the author’s dramatic career in Washington, which was headlined 
in American newspapers in the early months of 1958. 

In 1957, at the instance of leaders in the House of Representatives, one 
of its committees, the Interstate and Foreign Commerce Committee, created 
a subcommittee, the Special Sub-committee on Legislative Oversight, to 
examine the execution of the laws by the regulatory commissions. 
Dr. Schwartz was chief counsel of the sub-committee from August 1, 1957, 
until his dismissal for insubordination on February 10, 1958 As a com- 
batant in the struggles of the sub-committee, he of course has an interest 
in defending his controversial actions. His explanations will not please 
everyone, nor will his occasional speculations on the motives of his opponents 
and critics. However, the story of the difficulties faced in pursuing the 
investigation, stemming mainly from hostility to it by some members of the 
sub-committee, by other legislative leaders and by the commission members, 
is told convincingly. The post-dismissal period is also covered; it was at this 
time that Dr Schwarts’s charges and newspaper pressure forced the sub- 
committee hearings concerning Commissioner Mack and Sherman Adams. 

Dr. Schwartz’s main concern in the book is with the workings of the 
commissions. Regulating such areas as transportation, power, securities, 
radio and television, the commissions were designed to be expert bodies acting 
independently of all selfish pressures, whether by government, corporation 
or private citizen. One chapter in the book is devoted to whether commission 
action reflects the public interest. Another discusses whether the commissions 
embody expertise commensurate with their great powers, whether they are 
developing the bases for consistent economic regulation, and whether there 
is sufficient judicial control to correct abuses in their action. The answers 
given are dismaying. However, one may dispute some of the conclusions 
made from the evidence presented. When Congress delegated broad powers 
of economic legislation to a commission, and limited the grant only by an 
ambiguous standard of action such as the “ public interest,” it should have 
been realised that the price of intentional flexibility would be shifts of 
emphasis in the operation of the commission depending on the economic 
conceptions of succeeding commissioners as well as on changed economic 
conditions. What Dr. Schwartz regards as acting against the public interest 
in some of his examples may be explained as the result of honest differences 
of opinion as to what is in the public interest in a given area. Also, to show 
that the commissions are resorting to inconsistent criterla in thelr adjudica- 
tions, the author cites only the practice of the Federal Communications 
Commission, merely adding that practitioners before the other commissions 
complain of the same inconsistency. This approach will not convince a legal 
analyst. Still, the evidence against commission practice is strong. The 
possibility of pressure or control arising under statutory powers of the 
President and the Bureau of the Budget; ex parte pressures to influence 
pending decisions exerted on commissioners by members of the legislature 
and the executive; instances of fraternisation between commissioners and 
representatives of regulated industries; the acceptance by commissioners of 
substantial favours from those regulated: all these impair confidence in the 
independegt operation of the commissions. Likewise, open hostility by sọme 
commissioners to the regulation with which they are entrusted; the poor 
quality of some commissioners; the rapid turnover in personnel: these reflect 
on the reputation of the commissions as expert bodies. 
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The Professor and the Commissions is a strong argument for continued 
Congressional investigation and study of the role of commission regulation 
in the American economic scene. To restore independence and expertise to 
government regulation, Dr. Schwartz makes several sensible proposals, drawn 
partly from the Hoover and other public reports. Among these is the 
separation of the administrative and the adjudicatory functions of the com- 
missions, the administrative functions to be performed within the executive 
branch of the government and the adjudicatory ones by an administrative 
court of the United States. Because of the learning displayed in the dis- 
cussion of commission operation and the suggested reforms, this book, written 
more for the layman than the lawyer, should provide a starting point for 
professional debate on the remedies necessary to correct the abuses presently 
existing in the American commissions. ` 
Donat Kinney. 


SOCIAL CHANGE IN THE Law or Trusts. By G. W. KEETON, M.A., 
LLD., [London: Sir Isaac Pitman & Sons, Ltd. 1959. 124 
and (index) 2 pp. 25s. net.] 


Tue distinguished author has assembled a number of essays which have 
appeared in various legal journals. They were intended to explain “some 
of the problems created in the law of trusts by the social changes upon 
which the country has embarked .. . and the attempts which have been made 
to solve them either by judicial decision or statutory reform.” The material 
is indicated by the chapter headings: The Selection of Trustees, Trustee Invest- 
ments, The Duke of Norfolk’s Case and The Perpetuity Rule, The Will of 
Peter Thellusson, Remoulding Beneficial Interests in Trusts, The Director as 
Trustee, The Charity Muddle, The Nathan Report and Charities, The Diplock 
Case and The Underpaid Beneficiary. It is obvious that many diverse pearls 
have been threaded on a single string. The last four chapters, concerned 
mainly with charitable trusts, make a sort of pendant linked with the first 
five by the isolated chapter on The Director as Trustee. 

The book should be recommended not only to students of the law of 
trusts but also to economists, moral philosophers and any sociologists capable 
of understanding legal thought. Between the first five chapters there is a 
close connection. They treat of the decline of the virtues which make men 
willing and able trustees, the shrinkage of suitable trustee investments, the 
Gestruction of wealth, inflation; the “ reach” of the settlor, having regard to 
the rule against perpetuities and the rule against inallenability, with the 
recommendations of the Law Reform Committee’s Fourth Report; the provi- 
dent and thrifty settlor, of whom the celebrated Thellusson is taken as the 
type or archetype; and the remoulding of beneficial interests, culminating 
in the Variation of Trusts Act, 1958. The theme which binds these five 
chapters is broadly the scope and value and the struggle for existence of the 
trust institution. 

The reader with a kindness for equity will be made acutely uncomfortable, 
at any rate if he is of a reasonably gloomy turn of mind. For he is likely 
to visualise an institution which despite minor legislative reliefs may be in a 
state of decay from three independent causes, viz., want of suitable men to be 
trustees; want of sufficient wealth to settle; want of that thrifty and far- 
sighted benevolence which makes men wish to settle their property. When 
the state becomes the All-Father, what need of private provision? The 
reviewer saw as in a fevered dream a diminished Chancery Division, a pallid 
and mournful procession of brain-starved equity lawyers, and other jural 
cogrelatives of the welfare state, namely, no-Lewin, no-Keeton, ng-Hanbury, 
ete. Is the Trust about to follow its parent, the Use, inte the nether world of 
Legal History? The reviewer has found a grain of comfort in the preface 
to the fifteenth edition of Lewin (1950), where the learned editor, Mr. R. 
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Cozens-Hardy Horne, wrote: “It must not be thought that, with the virtual 
extinction of the older forms of settlement, there has been a decline in the 
utility of trusts. Their popularity has never been greater.” But that was 
nine years ago. 

F. W. TAYLOR 


THE PRINCIPLES OF Scots AND ENcLIsH Lano Law—A HISTORICAL 
Comparison. By C. D’O. Farran, B.C.L., M.A., LL.B., PH.D. 
Edinburgh: W. Green & Son, Ltd. 1958. xiii and 254 and 

* (appendix) 24 and (index) 4 pp. £8 net.] 


Comparative studies within the United Kingdom are welcome, and particularly 
one such as this upon Land Law, which in both jurisdictions had been so 
important in the general development and shaping of the law. Dr. Farran’s 
work is conceived according to a difficult plan. It is both general and detailed. 
On the one hand he is prepared, for example, to discuss the authorities on the 
question of whether or not an English leasehold can be described as a tenure, 
on the other he is prepared to draw general conclusions, in effect, over the 
whole field of Jaw of the consequences of the Union. 

The difficulties of such a plan are obvious. When one looks at the detailed 
or technical aspects, textbooks and authoritative writings are often cited as 
being of equal importance, which, particularly in a comparative book, is not 
always satisfactory, nor indeed is the admixture of authorities; to cite 
Dalrymple’s Essay on Entails for a proposition on De Donis does not add 
greatly to the strength of the proposition in either jurisdiction. Moreover there 
are works which one would wish to see added or differently treated. While it 
is clear that much of the Regiam Majestatem is extracted from English writers 
it is not equally clear that it represents Scots contemporary law, and some 
parts of it should be treated with greater caution than is always the case here. 
Again, when {t is said (p, 108), “It is therefore not surprising that all writers 
of Scots law without traceable exception describe the liferent as a usufruct,” 
the proposition needs further argument. On the one hand, Sheriff Dobie, a 
modern writer of great learning, says in his Liferent and Fee, “ The more 
modern view is to treat the rights of liferent and fee as forming two separate 
and co-existent estates,” and for that view there is for example the authority 
of Erskine (ii.9.41). On the other hand the definitions of Skene in 
De Verborum Significatione of Feodwm and of Liberum Tenementum might 
well have found place among the older authorities, and a warning that Craig 
also referred to the English life tenancy as a usufruct might have a bearing on 
the argument. (Humpty Dumpty’s attitude to words is one of long standing.) 
It is true that the discussion would then involve uncertainties, and difficulties, 
but elsewhere like discussion has not (as has been indicated) been avoided, and 
by it the nature of a particular institution might have become clearer than it 
does merely by the process of posing many inconsistencies which relate to it. 

Again, sometimes a reasonable desire to generalise mars the picture. 
“Barred from following English developments by new found national pride, 
and yet unable to revolutionise itself on civilian lines Scots land law had little 
choice but to remain in its pre-Edwardian state” (p. 75), may be a reasonable 
summary of the situation after the Wars of Independence. There are others: 
“The Scottish aim would rather be to use the smallest possible number of tools 
for the largest possible number of Jobs, to abstract the general from the particu- 
lar, and to avoid excessive technicality and needless elaboration ”-—Lord Cooper 
once wrote. National pride, or national (and commendable) habits of thought 
—perhapy the choice must be made, but again the possibility of that choice 
could be indicated if the book is to fulfil its purpose for those who only khow 
one system or who know neither, who must after all be the primary persons 
interested in it. This difficulty over generalisation is accentuated when made 
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in respect of matters outside the strict confines of the ttle. The chapter, for 
example, on the effect of the Union glosses over too many problems without 
any real indication that they exist. . 

A few misprints (such as that on p. 82 where a me has become de me) are 
unhappy and, at times, the writing is irritating. The ironic question can come 
too close to facetiousness. There is little point, even in a footnote in asking 
(at p. 111) of the Law of Property Act, 1925, s. 1—“ Surely it cannot be that 
the draftsman was a Scot?” when the lineage and training of Sir Benjamin 
Cherry are disclosed by a comprehensive reference book. The point to be made 
could be made with greater grace and clarity without resort to such devices. 
This sort of fault and those already referred to are regretted because in 
purpose the book was entirely admirable, in execution the contents disclose fiot 
merely much industry but also useful and valuable information. There „must 
therefore be regret that the whole cannot be commended without reserve. 

The main body of the text is completed with an Exordium on the Run-Rig 
and the English Open Field system and by fifteen appendices giving various 
illustrative conveyancing styles or forms both ancient and modern. 


J. D. B. MITCHELL 


GIBSON?’S CONVEYANCING. Eighteenth edition. By R. H. KERSLEY, 
M.A., LL.M. [London: The Law Notes Lending Library, Ltd. 
1959. cxxvil and 772 and (index) 78 pp. £4 net.] 


Drvorees of Gibson on glancing at this new edition will at once perceive 
that something has happened to the layout which makes the work physically 
easier to read. ‘This is the effect of a larger type face, a welcome amenity 
in a volume of which every aspect pleases, type (including bold type for 
references to footnotes), paper, and black binding with three transverse 
spinal bands thereon coloured pink. 

The learned editor points out that an apparent increase in length is 
illusory, for there are in fact fewer words than in the seventeenth edition. 
Some four hundred and fifty cases reported in the past seven years are 
named. Careful search by the reviewer has failed to detect the want of a 
single notable recent case capable of inclusion at publication date: indeed, 
the vigilant editor has seized the opportunity of noting in his preface Regis 
Property Co. Ltd. v. Dudley [1958] 8 W.L.R. 647; [1958] 8 All E.R. 491, 
reported too late to be included in the body of the book. Warner v. Sampson 
was still a decision of first instance when noted (p. 886). It has since been 
reversed by the Court of Appeal ([1959] 1 Q.B. 297; [1959] 1 All E.R. 120). 

The seventeenth edition preceded the Landlord and Tenant Act, 1954 
A clear and comprehensive treatment of this Act with references to an 
abundance of cases gives the student all he needs (pp. 458-465). Town and 
Country Planning is brought up to date with sufficient mention of the 
decisions which have clustered round the enforcement notice, to which the 
reader should now add Guildford R.D.C. v. Penny [1959] 2 All E.R. 111; 
[1959] 2 W.L.R. 648 and Cater v. Hssex O.C. [1959] 2 All E.R. 218. The 
learned editor’s aim is to “increase the usefulness of the book to practitioners 
as well as to students.” 

Book II is Conveyancing under the Land Registration Act. The student 
will find a well-arranged treatment in sixty-seven pages. 

One or two small plaints may perhaps be uttered here. Part III of 
Book II is concerned with Transfers and Mortgages of Registered Land. 
Section 89 and rule 96 (restricting superfluous instruments where the transac- 
tion is by registered disposition) are not mentioned. Part IV is concerned 
with Unregistered Dealings with Registered Land. There is no mention of 
section 109 (restricting the exercise of powers of disposition off the register). 
It is submitted that these provisions should have been briefly explained. For 
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much that is tacitly understood by practitioners in registration areas of 
long standing needs to be made clear not only to students but also to 
solicitors in territories newly conquered by the Land Registration Act. 

The new Gibson is a first-class piece of work and despite the growing 
complexity of law, whereby satisfactory statement hag become more difficult, 
the eighteenth edition is probably a better exposition than any of its 
forerunners. 


F. W. Taror. 


UNINCORPORATED NON-PROFIT ASSOCIATIONS: THER PROPERTY AND 
Terr Lusny. By Haroub A. J. Forp, s.3.p.(Harvard), 
LL.M. (Melb.), Reader in Law in the University of Melbourne. 
[Oxford: Clarendon Press; London: Oxford University Press. 
1959. xxii and 151 pp. 25s. net.] 


Tus is a very useful and timely work. Since Professor Dennis Lloyd’s book 
on this subject went out of print the student and the practitioner have lacked 
guidance through one of the most confusing of legal labyrinths To them this 
monograph, originally written as a thesis for the Harvard SJ.D., will be 
invaluable. 

It is narrower in scope than Professor Lloyd’s book, concentrating on two 
major problems—the vesting of property in unincorporated associations and 
their liability in contract and tort These, however, are the two problems 
of the greatest practical importance in this field. Mr. Ford subjects them to 
scholarly and critical analysis and adds greatly to the value of his discussion 
by his use of comparative method; it is clear that a study of American 
and Commonwealth material might help us to extricate ourselves from the 
morass in which this branch of our law is wallowing. 

It is to be hoped that the publication of this book may induce the Lord 
Chancellors Department to consider whether the legal liability of unincor- 
porated associations would not be a suitable topic to refer to the Law 
Reform Committee—which, it is rumoured, feels that it is beginning to run 
out of work. It is quite disgraceful that, in the middle of the twentieth 
century, someone who has been injured as a result of a tort or breach of 
contract committed on behalf of an unincorporated body should be left in 
the present uncertainty about whom, if anyone, he can sue and what fund, if 
any, will be liable to meet the Judgment. 

There are two aspects of this problem—one procedural and the other sub- 
stantive, The purely procedural question could be answered quite easily—as 
it has in the case of partnerships—by allowing unincorporated associations 
to sue or be sued in the name of the association. The Rules Committee could 
have done this years ago—but, alas, when the history of law reform in 
England comes to be written one of the saddest features will be the failure 
of that Committee to perform its intended role of a law-reforming agency. 
Instead it merely undertakes the technical task of drafting rules to imple- 
ment reforms suggested by other bodies. Hence, unless the Law Reform 
Committee, or an ad-hoc Committee, tackles this problem, we are not likely 
to see any improvement even in the purely procedural aspect. In any case, 
this is only half the problem. This substantive question of who or what is 
liable stil) has to be settled. It is here that Mr. Ford’s analysis is so valuable. 
His thesis, in brief, is that a solution of the difficulties lies not in pursuing 
the wraith of legal “ personality”—Bonsor’s case has shown how elusive 
this may be—but rather in the recognition that there are “ object-entities ” 
other than corporations which may be involyed in legal proceedings. In 
Anglo-American jurisprudence the adversary system tends to fmake efery 
legal controversy appear to be one between persons rather than as one 
concerning what, as between various claimants, is to be done with certain 
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property. Yet tentative recognition of the alternative concept can be found 
in equitable proceedings relating to trust estates. Proceedings to recover 
from the common fund of an association are analogous. The problem is 
simply to find a means whereby the “object-entity ”"—the fund—may be 
represented in the proceedings by some “person” or “adversary-entity.” 
When the “object-entity ” itself is accorded corporate personality it can 
represent itself. When it is not a “person” then some human person must 
represent it. In claims to trust estates the trustees perform this role; in 
actions against associations the managing committee should be able to do so. 
It would then be possible to recover from the association’s funds without 
getting involved with knotty problems of agency or metaphysical arguments 
about corporate personality. 

This is a most stimulating little book—a work of “research” in the best 
sense of that abused word. 

L. C. B. G. 


Lowiration or Actions. By Micwari Franxs. [London: Sweet 
& Maxwell, Ltd. 1959. ix and 828 pp. £8 8s. net.| 


Tur most devoted admirer of the encyclopaedia would admit that it lacks 
something in continuity in the narrative and is, to that extent at least, 
unreadable as a continuous whole. Mr. Franks has deliberately inflicted this 
same defect on his book. Asserting (what few would deny) that the subject 
of limitation does not lend itself to easy treatment, he attempts a compromise 
between “ gathering all the relevant material under each type of action” and 
“emphasising the factors common to all actions.” In consequence, the 
Limitation Rules, contained in Part II and forming more than two-thirds of 
the text, are set out in an alphabetical arrangement and they are followed 
by a chapter on extensions and exceptions, another on limitation in equity 
and a few pages on practice. The emphasis is thus on “gathering all the 
relevant material under each type of action.” 

As a basis of classification, the alphabet should be the last resort; it is 
justified only if the subject contains no general principles or if (the subject- 
matter being, as here, a statute) the scheme of the statute is inherently 
absurd. Time alone will tell whether an alphabetical scheme (and, if so, the 
author’s) will commend itself to the profession, but such a plan has its 
drawbacks. Thus, between Mortgages and Principal Sums secured on 
Property, we suddenly find a paragraph on Penalties and Forfeiture. Indeed, 
the alphabet sometimes betrays the author, as, for example, on page 102, 
where confusion appears to be due to the attempt to treat sales of land 
and of goods under the one heading. 

It may well be claimed that this is a work of reference and that the 
alphabet is as handy an arrangement as any. Certainly, the book contains 
all the authorities. Moreover, where there are novel and difficult points on 
which there is as yet no judicial guidance, the author does not hesitate 
to express his views or to differ from his predecessors, Preston and Newsom 
(even as to the spelling of the latter’s name, on p. 107). For example, in 
Settlements and Trusts for Sale, in the interpretation of section 7 of the Act 
of 1989, there are many loose ends in the law, but it is rarely that the author 
notes an apparent conflict (as, for instance, between section 7 (5) and 
section 10 (8)) without attempting to resolve it; more typical is his bold 
assertion of a rule with a footnote to the effect that “this only appears by 
inference from a dissenting judgment.” On matters where authority is slight 
it is as well to have as many extrajudicial opinions as possible and it is 
hoped that in the next edition the author will allow himself more space in 
which to give reasons for his own views. 

As‘a work of reference, the book suffers from some minor faults. The 
index is inadequate. There are many footnotes, but their wording and 


t 8 
4 


Jax. 1960 REVIEWS 128 


punctuation need overhauling; they are not always accurate (for instance, 
note 45 on p. 129, arising out of spiritual corporations sole, directs us to see 
note 2, supra, which note refers to fattening oysters); they are often super- 
,fluous, being of the “supra,” “infra,” “see Index,” “see other convey- 
ancing works,” type; nor, when the author writes “As mentioned above,” is 
it necessary to append to the word “ above” a footnote containing the one 
word “supra.” This gratuitous instruction in the Latin tongue comes (on 
p. 201) too late for those who may need it. But these trifling defects, 
together with some unfortunate lapses from the rules of syntax, and some 
passages which are not as clear as the reader might wish, can no doubt be 
remedied in the second edition, thus affording the practitioner a useful 
addition to his library on a difficult topic. 
A J. A. Courts. 


INTERNATIONAL ABBITRATION. By J. L. Sımeson and Hazeu Fox. 
[London: Stevens & Sons, Ltd. 1959. Published under the 
auspices of the David Davies Memorial Institute of Inter- 
national Studies. xx and 880 pp. £2 2s. net.] 


Tex subject-matter of this book is described by the authors as being “the 
settlement by judicial process of disputes between States, or claims by the 
nationals of one State against another State.” The settlement of disputes 
between nationals of different states is, however, excluded. Consequently no 
reference is made to the matters dealt with by the United Nations Conference 
on International Commercial Arbitration at New York in May-June 1958, 
which led to the adoption of a Convention on the Recognition and Enforce- 
ment of Foreign Arbitral Awards, 

The authors were, no doubt, wise to concentrate their attention upon 
arrangements for settling interstate disputes, together with those cases 
where individuals have been permitted to bring actions against foreign 
governments under special arrangements made for this purpose by the 
governments concerned (e.g. the Mixed Arbitral Tribunals established after 
the First World War). Even so, however, they were confronted with difficult 
problems of selection, To what extent, for instance, is it necessary in a book 
on international arbitration to explain the working of standing international 
courts, such as the International Court of Justice? Again, in explaining the 
procedure of international arbitral tribunals, to what extent is it necessary 
to expound the substantive rules of international law applied by these 
tribunals? On the whole the authors have solved the problem of selection 
commendably. They have taken the working of the International Court of 
Justice as a model suitable to be followed by arbitral tribunals in most cases, 
though capable of modification in special circumstances. They have thus 
carefully abstained from going over again the ground so carefully covered 
by Hudson and Rosenne in their authoritative works on the Court. As 
regards the substantive rules of international law, they have kept within 
reasonable bounds their treatment of. such indispensable matters as the rule 
of the nationality of claims and the exhaustion of local remedies. The result 
is a work which achieves admirably its object of being “a book which, while 
serving as a guide to the conduct of international proceedings, may be of 
wider interest as an account of the ways in which international tribunals 
are established and discharge their functions.” 

As the authors acknowledge, the book is stronger on the practical side 
than on the theoretical. It begins with a brief history of international 
arbitration and goes on to deal admirably with the actual machinery of 
establishing tribunals and such matters as procedure, interlocutory proceed- 
ings, participation of additional parties and rules of evidence. In all these 
matters Mr Simpson’s experience as United Kingdom Agent in the Disputed 
Cargoes and Buraimi arbitrations must have been invaluable. On one or two 
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points it is possible to disagree with the authors. Their statement that there 
is a preference today for collegiate courts rather than individual arbitrators 
is probably correct, notwithstanding the fact that even in comparatively 
recent times important questions have been referred to sole arbitrators, 6.9. 
Island of Palmas (Judge Huber in 1925) and Albanian Monsiary Gold 
(Professor Sauser-Hall in 1951). The authors also state that, in establishing 
collegiate tribunals, “a tendency ls discernible to try to achieve a balance 
between ‘the main forms of civilisation and the principal legal systems of 
the world’.” Although the evidence is not very convincing, there may be 
signs of such a tendency (6g, the Buraimé arbitration, where, in addition 
to the national arbitrators of the United Kingdom and Saudi Arabia, the 
panel was composed of arbitrators drawn from Belgium, Cuba and Pakistan). 

The phrase quoted above is taken from the Statute of the International 
Court of Justice. But it seems to the reviewer that, if a tribunal established 
on that basis is what the parties want, they would be well advised to go to 
the Court itself; but that, if they want a tribunal drawn from a more 
restricted area and composed of persons familiar with thelr own cultural 
traditions, they would be well advised to go to arbitration. It is one of the 
merits of arbitration, as opposed to the Court, that it is possible to set up a 
tribunal of a few selected legal experts and free of all political considerations. 
The Ambatielos case, cited by the authors to support their thesis, really 
proves the opposite. There, Greece and the United Kingdom, after two 
interlocutory hearings before the Court, decided to refer the merits of the 
case to a tribunal composed, in addition to the Greek and British members, 
of lawyers from Panama, Sweden and Belgium (not Switrerland, as stated 
in the book). Thus, the three “neutral” members were all drawn from the 
Western world, whereas if the phrase in the Court’s Statute is interpreted 
literally—as it is by the United Nations electing organs concerned—it 
probably requires the seating of Communist and Afro-Asian arbitrators 
alongside those from the West. 

It would be ungenerous to criticise a book, which is avowedly practical in 
purpose, for not grappling with some of the fundamental problems connected 
with the role of arbitration in international affairs. It is a pity, however, 
that the authors, having included as an appendix the Model Rules on Arbitral 
Procedure adopted by the International Law Commission at its tenth session, 
do not discuss at greater length either the rules themselves or the lucid 
report of the Commission explaining the circumstances of their adoption. 
Some explanation, for instance, would be useful of the reasons why these 
rules, designed to strengthen the procedures of international arbitration, were 
so coolly received by the General Assembly. 

The authors themselves perhaps are not quite certain of the role of 
international arbitration. They take as their starting-point the International 
Law Commission’s definition of arbitration “as the procedure for the settle- 
ment of disputes between States by a binding award on the basis of law 
and as the result of an undertaking voluntarily accepted.” Rightly they 
distinguish between “arbitration” and “ judicial settlement” (4.6. settlement 
of a dispute on the basis of law by a permanently established courf), and 
stress that arbitration is a more flexible process since the parties choose the 
arbitrators. But at times they come near to accepting a very different view 
of arbitration, such as that mentioned by the Permanent Court of Inter- 
national Justice in its famous Twelfth Advisory Opinion, where it said that 
arbitration, taken in its widest sense, is “characterised simply by the binding 
force of the pronouncement made by a third Party to whom the interested 
Parties have had recourse.” The authors, for instance, say that arbitration 
is “flexible enough to be applied to a great variety of problems, some of 
them not of a juridical character at all, and often achieves ita, greatest 
success, when the solution found for the problem is designed to reconcile 
the interest of the parties by giving a measure of satisfaction to each.” 

The uncertainty of the position taken up by the authors shows itself again 
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in their treatment of the General Act for the Pacific Settlement of Inter- 
national Disputes of 1928. Chapter II of this Act was entitled “ Judicial 
Settlement” and provided for the reference to the Permanent Court of 
International Justice of “disputes with regard to which the parties are in 
conflict as to their respective rights,” although reference to an arbitral 
tribuna] was to be an alternative method of settling such disputes. Chapter 
III of the Act, though entitled “ Arbitration,” provided for the settlement 
of disputes with regard to which the parties were not in conflict as to their 
respective rights. Curiously enough, these disputes were to be settled by the 
application of the rules of international] law, although it was also stated that 
“in so far as there exists no rule applicable to the dispute, the tribunal shall 
decide ex asquo et bono.” It is this provision which has attracted the 
critigism of many authors, including especially Brierly. The authors of the 
present work, however, seem to have no fundamental objection to the 
doctrinal basis of the General Act, although they rightly characterise some 
of its provisions as “obscure.” It would not have been necessary to make 
this point but for the fact that, when arbitration breaks down, as it did in 
the Buraimi case, the fundamental cause is usually that the parties do not, 
and never did, mean the same thing by “arbitration,” which, like “ demo- 
cracy,’ is a word that needs to be employed with extreme caution in the 
modern world. 


D. H. N. JOHNSON. 


European Instirutions. By A. H. Rosertson. [London: 
Stevens & Sons, Ltd. 1959. xix and 245 and (appendices) 
122 pp. £2 2s. net.| 


Naro AND THE Eurorran Movement. By M. Marcarer BALL. 
[London: Stevens & Sons, Ltd. 1959. xi and 427 and (biblio- 
graphy) 80 and (index) 28 pp. £2 2s. net.]| 


Reapers may be familiar with M. Luthy’s remark that “the Foreign 
Ministers of Western Europe, like actors on a revolving stage that has got 
out of control, keep reappearing against a different backcloth, always playing 
a never-completed first act.” We are in a position now where we can say 
without hesitation that the first act in the drama has been played out and 
the process of European integration is now moving into its second phase. 
The time is ripe for stocktaking and Dr. Robertson and Professor Ball are 
to be congratulated on their choice of moment to survey the scene. Particularly 
is there great scope since the stage is still out of control. The chorus characters 
might still find themselves as members of the Consultative Assembly of the 
Council of Europe, the Common Assembly of the European Coal and Steel 
Community and the Benelux Consultative Council or the Nordic Council. 
Between plenary sessions and committee work they have little time to adjust 
their make-up. The leading actors, members of the ministerial councils, 
are faced by equal physical impossibilities and may well be tempted to 
sacrifice their parts for the more spectacular role in the governments of their 
own countries. 

Dr. Robertson is mainly concerned with the administrative and organisa- 
tional problems of European integration. His work is a descriptive one. It 
is a fairly exhaustive study of the establishing and developing of the various 
organisations, He is open to criticism in that he does not mention a number 
of problems which would normally be expected to concern a lawyer. One 
might suggest that there is scope for some discussion of the European Conven- 
tion on Human Rights, considered by many to be the most important 
achievement of the Council of Europe, and more especially of the Commission 
established to consider claims under this convention and the court which is 
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to give judicial consideration to certain claims. More especially one would 
like to see an effort made to tackle the fundamental constitutional problems 
which have arisen. The relationship between the theory and practice of 
municipal and regional constitutional law presents a fascinating problem 
and one which should provide a most illuminating study. 


This apart, his work is an excellent study of the subject from an organisa- 
tional standpoint. His suggestions for a simplification of the European 
stage (p. 282 et seg.) are too detailed to be considered in a review, but they 
constitute a bold effort which demands sympathetic consideration. The work 
contains a large and useful appendix setting out the numerous conventions 
establishing the European organisations. ô 


Professor Ball is an American, an academic and a political scientist. This 
may explain why her study, far from duplicating Dr. Robertson’s work, is 
complementary to it. She is concerned not so much with the legal and 
organisational problems which have arisen but rather with the political signifi- 
cance of the new movement. Her survey of the economic, social, military and 
cultural successes and failures of the new institutions is accurate, exhaustive 
and thoroughly worth while. Like Dr. Robertson’s, her study returns to the 
central problem. Now that we have all these institutions, what can we do to 
ensure their working harmoniously together? Can we avoid over-burdening 
individuals? Can the prohferation of administrative staff be reduced? Can 
actual or potential duplication of activity be prevented? What is to be done to 
overcome the sheer weight of documentation? 


The problem presents itself in two aspects. First there is a conflict between 
the desires of the states concerned. These states can be grouped very roughly 
in three categories, There are those states who desire a fairly advanced 
degree of federation in certain governmental functions. These are the 
countries commonly termed the Six or Little Europe, namely France, Germany, 
Italy and the Benelux countries (Belgium, Netherlands and Luxembourg). 
In the second category are those states whose concern is primarily with 
Europe and who desire a harmonising of interests, to which end they have 
joined the Council of Europe, OEEC and other larger European organisations. 
Among these states may be noticed Austria and Sweden and to a lesser extent 
the other Scandinavian countries and Switzerland. Finally there are those 
states whose interests are not primarily European and who are more broadly 
interested in the Atlantic Community. These include the United Kingdom, 
United States, Canada, Portugal and, despite the geographical freakishness 
of the situation, Greece and Turkey. While the other states are sympathetic 
to the Six they have evidenced no intention of Joining them in their ventures. 


The second aspect of the problem is that those organisations which exist 
to harmonise state interests themselves need harmonising. There is a 
tremendous amount of duplication of activity between OEEC and the economic 
activities of the Council of Europe, between Western European Union and 
NATO and to a lesser extent between the European Coal and Steel Community 
and OEEC. 

Anyone who doubts the existence of conflict need only read the still*recent 
history of the conflict of interests arising out of the establishing of a 
European Economic Community (France, Italy, Germany and Benelux) 
and the establishment of the free trade area at present being worked out 
within the framework of OEEC. 

It is easy to suggest methods of avoiding or arresting political conflict. 
It is dificult to persuade others to agree to one’s suggestions and even more 
difficult to put them into practice. But suggestions can and have been made. 
For example, would it not be more convenient if Western European Union 
were incorporated into the framework of NATO? Would it not be possible 
to incorporate OEEC into the framework of the Council of Europe? Agreed 
Switzerland and Portugal are members of OEEC and are not members of the 
Council but is that an insuperable difficulty? 
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To understand the present structure and to appreciate the difficulties 
inherent in it the reader will do well to refer to these books. Anyone 
unfamiliar with the subject will do better to start with Dr. Robertson’s book, 
since that gives a clearer explanation of the various organisations, their 
structure and functions. Anyone possessed of such a knowledge will do well 
to refer to Professor Bali’s book. In this latter work he will find a survey 
of the post-war period up to 1958. After this reading he will be reasonably 
competent to Judge the situation for himself. 

If the reviewer is permitted a private grumble one further point might 
be made. We are all familiar with the terms UN, NATO, Benelux, OEEC. 
This pastime of coining words from the initial letters of organisations is 
threatening to run riot. The reader of Professor Ball’s book will be able to 
add to his stock: FINNEBEL and FRITALUX (both expressions referring 
to the proposed customs union of the Benelux countries, France and Italy), 
COMECON (Council for Mutual Economic Assistance), UNIFORCE (Unified 
defence force established by the Brussels Treaty Powers), UNISCAN (Con- 
sultative economic association of the United Kingdom, Sweden, Norway and 
Denmark), GEORG (Gemeinschaftsorganisation Ruhrkohle or Ruhr coal 
monopoly) and ATIC (Aesociation Technique de PImportation Charbonniére). 
This list is by no means complete. The expressions are a short and con- 
venient means of reference for those who are closely associated with these 
organisations. For students they sometimes provide amusement. For the 
reader they are neither convenient nor amusing when he has to refer to the 
footnotes or abbreviations list to find out to what the expression refers. If 
these expressions have to be foisted on us, then in the case of these rarities 
would it not be better to give the full title of the organisation in the text 
and its dubbing in a footnote? 

J. A. ANDREWS, 


Tae Hiem Court or Curvanry. By G. D. Sevurms. [Oxford: 
Clarendon Press; London: Oxford University Press. 1959. 
288 pp. £2 2s. net. | 


Mex, Savurss’s book is a monument of patient erudition and must needs be 
the definitive work on this ancient jurisdiction, which was so picturesquely 
revived in 1954. Of great interest is his account of the procedure of the 
court, resembling that of the Admiralty and the ecclesiastical courts, and 
the Appendices of typical forms used in proceedings. Also of general 
interest is the account of the substantive law, English (mot Roman, as 
suggested by the book’s sub-title) in its origins, governing the title to gentility 
and the use of armorial bearings. Gentility was based on mere repute, but 
arms required some form of grant or prescription, in this case from 1066 
not 1189 (p. 180). How far the court was concerned with peerage claims is 
much less clear, but in the strict sense it appears that the Earl Marshal’s 
advice ‘was not given in a completely judicial capacity (p. 158 at seq.). 

The present social atmosphere is not conducive to detailed study of many 
of the claims referred to in this book and it seems a healthy symptom of 
English life that the Court of Chivalry was in suspense for such long periods 
and that so many of the proceedings which were started In it led to no 
useful conclusion. By 1848, when the court emerges into the light, knighthood 
is no longer in its pristine flower, the feudal levy is a thing of the past, and 
disputes over honours and escutcheons have become matters of vain pride 
rather than military identity and dignity. An interesting slander jurisdiction 
in the seventeenth century was suppressed at its close. Trial of grave crimes 
committed by Englishmen abroad went on for a much longer period and ‘vas 
only abolished in 1819. ‘The precise competence of the court and the vexed 
question of the validity of trials by the Earl Marshal without the High 
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Constable troubled contemporaries as much as they do the legal historian 
of today. 
A. K. R, Krrarry. 


CRIMINAL CASE AND COMMENT 1958. Editor: J. C. SMITH, M.A., 
LL.B. [London: Sweet & Maxwell, Ltd. 1959. xx and 168 pp. 
17s. 6d. net.] 


Tors volume contains summaries of and comments on over 100 cases decided in 
1958 arranged under about 50 headings in alphabetical order. A comparigon 
with the Current Law Year Book for 1958, which contains 179 entries under the 
rubric of Criminal Law, shows that most of the cases decided in 195§ have 
been included; on the other hand there are some surprising omissions, such as 
"Wieser (on receiving) or Cunningham (on provocation). As the decision of the 
Court of Appeal in Re Hastings is reported, there should be at Jeast a reference 
to Re Hastings (No. 2) which was decided later on in the Divisional Court. 

In view of the possibly misleading direction on page vil it should be empha- 
sised that this volume provides only brief summaries of the decisions. The 
principal contribution made by it must therefore be sought in the commentaries 
which draw attention to the important and controversial aspects of the decisions 
and which also give some useful directions to other literature. Payee of a 
cheque should be substituted for drawee on page 42 in the comments on Potter. 


J. U. 


Books and Publications Recetved 


Lecau Penares. A Report by Justice. Chairman: Sm Davin 
Carans, Q.C. [London: Stevens & Sons, Ltd. 1959. 18 pp. 
8s. 6d. | 


From PRECEDENT TO Precepent. The Romanes Lecture delivered 
in the Sheldonian Theatre May 21, 1959, by The Right Hon. 
Lord Denning of Whitchurch. [Clarendon Press: Oxford 
University Press, Oxford. 84 pp. 2s. 6d.] 


FEES AND Facu.ties. Report of a Commission of the Church 
Assembly. [The Church Information Office, Church House, 
Westminster, S.W.1. 1959. 82 pp. 5s.] 


War is UntawruL? Does Innocence Begin where Crime Ends? 
Afterthoughts on the Wolfenden Report. By QUENTIN 
Epwarps. [Published for the Church of England Moral Wel- 
fare Council by the Church Information Office, Church House, 
Westminster, S.W.1. 1959. 14 pp. ls. 6d.] 


A GUDE to Lecat Reszarce. By Erwin C. SURRENCY, and 
BENJAMIN Feup, and Joserra Crea. [New York: Oceana 
Publications, Inc. 1959. 124 pp. $4.50.] 


THe 1959 Income Tax LEGISLATION IN THE FEDERATION OF 
RwHopesia AND Nyasatanp. By A. S. Saxe. [Juta & Co., 
Ltd. Distributed by Sweet & Maxwell, Ltd. 1959. 61 pp. 
21s. | 
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° rised Translation from the Hebrew, prepared at the Ministry 

> Justice. [Published by the Government Printer. 240 pp. 
A. | 


THE. 


MODERN LAW REVIEW 


Volume 23 March 1960 No. 2 








UNIT TRUSTS 


THE recent proliferation of unit trusts recalls attention to Maitland’s 
dictum that of all the exploits of equity, ‘‘ the largest and most 
important is the invention and development of the Trust.” He 
added, ‘*It is an ‘institute’ of great elasticity and generality; 
as elastic, as general, as contract.” ! Not least among the diversity 
of purposes for which the trust concept has been employed is the 
purpose of business investment. 

Basically a unit trust is an arrangement whereby property is 
held on trust for a large number of investors. It is constituted by 
a deed * regulating the rights, powers and duties of the parties to 
the arrangement. These parties are usually a manager, a trustee 
and investors, the last being commonly known as unit holders. The 
manager purchases property and vests the title to it in the trustee 
who, at the outset, holds on trust for the manager. Sometimes 
the property is an estate in land or a mortgage thereof but most 
unit trusts are in respect of a portfolio of shares. In the ensuing 
discussion the former will be called a land-unit trust and the latter 
a share-unit trust. The beneficial interest is divided into a large 
number of units which are sold by the manager to investors. Share- 
unit trusts are of two kinds: fixed and flexible. In the fixed unit 
trust the portfolio of shares is fixed and not, except in special cir- 
cumstances, subject to variation. The first portfolio of investments 
in a fixed unit trust is described as a unit and the beneficial in- 
terest is divided into sub-units which the manager sells to investors. 
A fixed unit trust deed will usually provide for the constitution of 
additional units matching the first portfolio which will be vested in 
the trustee and divided into the same number of sub-units. In the 
flexible unit trust the manager and the trustee have power under 
the deed to vary the nature and proportions of the shares comprising 
the trust fund. Unlike the fixed trust the portfolio in a flexible 
trust cagnot be divided into rigidly constituted units but the 

1 Leotures on Hquity, 28 (1936). 
2 For a precedent of a fixed or flexible unit trust deed see (1956) 20 Conveyancer 

(N.B.) 765. 
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beneficial interest in the trust fund whatever its constitution from 
time to time is divided into parts described as units. In both land- 
unit trusts and share-unit trusts the sale of units (or sub-units) 1s 
at a price fixed on the market value plus a service charge to cover 
the expenses of the manager, a profit for the manager and the re- 
muneration of the trustee. 

The manager agrees to buy back units from any unit holder 
desiring to sell. These units may be resold by the manager. The 


trust deed will usually provide that the trust is to come to an end , 


at a fixed date and one of several modes of dissolution will operate: 
the property may be realised and the proceeds distributed ambngst 
the unit holders, the trust may be converted into an investment 
company or, if the property admits of division in specie, it may 
be so divided between unit holders. 

The idea of vesting property in a trustee for a large number of 
investors is not new. The unincorporated trading company, 
common in England at the end of the eighteenth century, was 
organised in such a way that the property of the company was 
held by trustees for the benefit of the investors on the terms of a 
deed of settlement which prescribed the rights, duties and powers 
of the members of the trading company.* When the legislation 
regulating trading companies was enacted in the middle of the 
nineteenth century the provisions of the deed of settlement in the 
earlier unincorporated trading companies became the model for the 
articles of association of the new registered companies. The develop- 
ment of unincorporated business enterprises in the form of unit 
trusts provides an interesting example of a throwback in the 
evolution of legal institutions. 

In America the adaptation of the trust to the purpose of 
organising business enterprises has been carried out to a much 
greater extent. Because American law governing corporations had 
a different development from that of England or Australia in the 
nineteenth century, many large and well-known businesses have 
been organised as unincorporated trusts. This practice began in 
Massachusetts because of the difficulty of obtaining a corporate 
‘charter for the acquisition and development of real estate without 
a special Act of the legislature.’ Because of this, these business 
trusts are sometimes referred to as ‘*‘ Massachusetts Trusts.” 


A Unrr Trust DistinecuisHep From AGENCY 


There can be no trust unless one person has the title to specific 
property for the benefit of another person or some charitable 


3 Cooke, Corporation, Trust and Company; Gower, Modern Company Law, 
2nd ed., 81-84. 

4 e.g., North American Pulp and Paper Company; Adams Express Company; 

American Express Company; American Trust Company. See 185 American 
Law Reports 23, note 17. 

5 pba n, 21 Yale L.J. 811, 812; State Street Trust Company v. Hall 
(1942) Mass. 299; 41 N.E. (2d) 80: 156 Amertcan Law Reports 18. 
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purpose; the essential characteristic is an obligation with respect 
to specific property. An agent may be given the possession of 
property or he may have the title to property, but it is not a 
necessary feature of agency that an agent should be entrusted with 
property. 

Another distinction between a trustee and an agent lies in the 
contrast between the degree of control to which each is subject 
at the hands of the other party to the relation. A beneficiary who 
„is gut juris and absolutely entitled to the beneficial interest may 
direct the trustee to convey the trust property to him, but the 
trustée is not under the control of the beneficiary unless the trust 
instrument expressly subjects him to that control; the mere exis- 
tence of a trustee-beneficiary relationship does not involve that 
control. On general equitable theory all the unit holders could 
come together and ask the trustee to terminate a unit trust by 
conveying the trust property to them. This assumes that they 
are all of full age and capacity. The possibility of their doing this, 
however, does not make the relationship between the trustee and 
the unit holders that of agent and principal. Nor does it make 
the relationship between the manager and the unit holders that 
of principal and agent. On the other hand an agent in the strict 
sense is a delegate of his principal; all his powers emanate from 
his principal and they are subject to withdrawal and variation by 
the principal. 

The agent-principal relation and the trustee-beneficiary relation 
may overlap.” If the trust instrument confers on the beneficiary 
a power to give detailed directions to the trustee the consequence 
may be that the trustee is also an agent for the beneficiary. If 
this happens the trustee-agent can make the beneficiary-principal 
personally liable to third persons. Accordingly, in drawing unit 
trust deeds care must be taken to avoid creating a principal-agent 
relationship between either the unit holders and the trustee or 
between the unit holders and the manager. 


A Unrr Trust DistincuisHep From a REGISTERED COMPANY 


The basic distinction between the registered company and the unit 
trust is the law’s deliberate treatment of the registered company 
as a distinct legal entity and its failure to take the same anthro- 
pomorphie view of a trust. One result of this is the view that a 
company owns its property in its own right in such a way that its 
shareholders are not conceived of as having any interest in the 
company’s property. An Australian case illustrates this. Dixon 
C.J., Kitto and Taylor JJ. of the High Court of Australia in Charles 
v. Federal Commissioner of Tawation* were concerned with the 


¢ Re i [1948] Ch. 208. 
T Smith v. Anderson (1880) 15 Ch.D. 247 at p. 280, per Brett L.J. 
8 (1964) 90 C.L.R, 698. 
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question whether profits made by the trustee of a unit trust, partly 
from realisations of holdings and partly from the proceeds of sale 
of “rights ’’ in respect of new share issues, were, on distribution 
to unit holders, taxable as income. In a joint judgment they said °; 


[A] unit held under this trust deed is fundamentally 
different from a share in a company. A share confers upon 
the holder no legal or equitable interest in the assets of the 
company; it is a separate piece of property; and if a portion 
of the company’s assets is distributed among the shareholders 
the question whether it comes to them as income or as capital 
depends upon whether the corpus of their property {their 
shares) remains intact despite the distribution: Inland Revenue 
Commissioners V. Reid’s Trustees. But a unit under the trust 
deed before us confers a proprietary interest in all the property 
which for the time being is subject to the trust of the deed: 
Baker v. Archer-Shee *'; so that the question whether moneys 
distributed to unit holders under the trust form part of their 
income or of their capital must be answered by considering 
the character of those moneys in the hands of the trustees 
before the distribution is made.” 


The court held that, on the basis of the evidence given in the 
tribunal below, the profits did not arise from the sale of property 
acquired for the purpose of profit-making by sale and therefore 
were not to be included in the unit holder’s assessable income. In 
this case the trust deed gave no power to traffic in securities; it 
gave a wide power to vary investments but for the purpose of 
security of capital and there was evidence that securities were 
never acquired for the express purpose of resale at a profit.” 


° At p. 600. 

10 [1949] AC. at p. 373. 

1l 927) A.C. 844. 

12 Recently in Victoria an arrangement called a mutual fund has been established 
by incorporating an unlimited company whose shares will be he'd by inves- 
tors. The unlimited company will obtain a portfolio of investments and will 
operate ın & Manner similar to the normal investment company. The virtue 
of incorporation as an unlimited company hes in the ability to reduce capital 
without a court's spproval. This enables unwinding of the fund if there 
shou'd be heavy waves of reselling by investors. For the protection of 
investors the articles of association limit the total amount of liabilities which 
the unlimited company may incur. The mutual fund is managed by a separate 
service company. The advantage to the investor of this arrangement over a 
unit trust 18 in regard to taxation. Under Australian income tax law a 
unit holder with a vested interest in income earned by a unit trust would be 
lisb‘e to pay tax on income in the year ıt was received by the trustee even 
though ıt was not distributed. By contrast the shareholder in a non-private 
company is liable to pay tax only on dividends paid to him. A company resident 
in Australia and receiving dividends is entitled to a rebate of tax on those divi- 
dends ın such & way that it pays little, if any, tax im respect of them. The 
service company undertakes to purchase the shares of an investor at a price based 
on the current value of the mutual fund's assets. The shareholder who sells to 
the service company thus receives the benefit of any undistributed income as a 

e tax-free capital gam. The mutual fund arrangement is a hybril Because 
shares in the mutual fund sre constantly available, because the repurchase 
price is like'y to be closely related to the value of the underlying investments 
and because 1¢ 18 necessary to restrict the mutual fund borrowing powers this 
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The distinction between a unit trust and a registered company 
also has a bearing on apportionment as between successive 
interests." 


A Unrr Trust DISTINGUISHED From AN UNINCORPORATED 
Assocratton PROHIBITED BY THE COMPANIES Act} 


The leading authority is Smith v. Anderson 5 in which the Court 
of Appeal held valid the Submarine Cables’ Trust which had been 
set up in 1871. Shares in submarine telegraph companies of the 
agerégate nominal amount of £400,000 were purchased by sub- 
scription and vested in trustees. For every £90 subscribed a 
subscriber received a certificate for the nominal amount of £100, 
and a deferred coupon for one 4200th part of the fund, the number 
of certificates being 4200. Under the trusts of a deed made between 
the trustee and a covenantee on behalf of the certificate holders, 
the trustees were to apply the income of the fund in payment of 
interest to certificate holders at a fixed rate on the nominal amounts 
of the certificates and to apply the surplus in redeeming certificates. 
The trustees had a discretion to sell any shares if they could be 
sold at a premium of not less than 80 per cent. over cost price, 
but, except in that case, no shares should be sold unless the trustees 
unanimously resolved that a sale was in the interest of certificate 
holders. The proceeds of a sale were to be applied in the redemp- 
tion of certificates, unless the trustees by a unanimous resolution, 
confirmed by a meeting of certificate holders, determined to 
reinvest in submarine telegraph shares. When all certificates had 
been redeemed the funds in hand were to be divided among the 
holders of deferred coupons. Annual meetings of certificate holders 
were to be called by the trustees to receive reports from the trustees 
on the affairs of the trust, to appoint auditors, and to appoint new 


arrangement seems closer to the unit trust than the traditional investment 
company. But the taxation results to the investor, the possibility of accumu- 
lating income and the use of incorporation suggest an affinity with investment 
companies. 

13 Re Whitehead's Will Trusts [1969] 8 W.L.R. 88. Trustees of a will had 
power to retain certam sub-units ın ao fixed share-umt trust. Part of the 
‘amount distributed arose from the sale of bonus shares. The trustees were 
directed by the court that in apportioning the amount distributed between 
income beneficiary and remainderman they were to act as if they were the 
direct shareholders of the shares held by the trust. Contrast the apportion- 
ment of dividends received from an investment company. If the unit trust 
18 80 flexible as to permit trafficking in shares the amounts periodically 
distributed by the trustee would probably be treated as income. 

14 Companies Act, 1948 (Eng.), ss. 420, 434 
Companies Act, 1986-1957 (N.8.W.), s. 8. 

Companies Act, 1958 (Vic.), s. 12 (4). 
Companies Act, 1981 (Q’ld.), s. 12. 
Companies Act, 1994-1952 (8. Anat.), 8. 9. 
Companies Act, 1948-1954 (W. Aust.), s. 11. ° 
Companies Act, 1920 (Tas.), s. 10. 
Companies Act, 1955 (N.Z.), s. 456. 
1s (1880) 16 Ch.D. 247. 
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trustees in the place of trustees who should die, retire or become 
incapable of acting. The plaintiff, a certificate holder, claimed 
that the certificate holders were an unregistered association of more 
than twenty persons formed after the passing of the Companies 
Act, 1862, for the purpose of carrying on business that had for its 
object the acquisition of gain by the association or the individual 
members thereof, that the association was therefore illegal and 
that the trust should be wound up. At first instance Jessel M.R. 
decided for the plaintiff but the Court of Appeal reversed his , 
decision. First, the certificate holders were not an ‘f association ” 
because they were not linked by contractual relations inter’ se. 
Secondly, assuming that the certificate holders were an associa- 
tion and even assuming that the management of the trust amounted 
to the carrying on of a business, that business was carried on by 
the trustees and not by the certificate holders.*7 The trustees were 
not agents of the certificate holders. Thirdly, the management of 
the trust did not amount to the carrying on of any business. In 
the view of Brett L.J. the trustees “‘ were joined together for the 
purpose of once for all investing certain money which was delivered 
into their hands, and not for the purpose of obtaining gain from a 
repetition of investments.” ** Cotton L.J. said 1°; “If it appeared 
that the real object of the deed was that the trustees should 
speculate in investments, even though confined to this particular 
class, the case would have stood in a very different position.”’ 

If a unit trust were organised so that the trustee was subject to 
such a degree of control by the beneficiaries that he could be said 
to occupy the dual positions of agent and trustee, it might not be 
possible to deny that the unit holders constituted an association on 
the ground that there was no contractual relation between the unit 
holders inter se. If one investor agreed with the manager that he 
should become a unit holder on terms that the manager was to be 
his agent, that the manager was to be the agent of other unit 
holders, that the manager was to administer a common fund for 
the benefit of all unit holders for the time being and that-at the 
end of a term of years the manager as agent for all unit holders 
was to divide the common fund between unit holders for the time 
being it would be arguable that there was a contract between unit 
holders inter se.” The manager in making contracts with each 
investor would be acting as agent for all the previous investors and 
would bring all investors into contractual! relations with each other.” 
16 (1880) 15 Ch.D. 247 or 274, per James LJ. 

17 (1880) 15 Ch.D. at p. 275, per James L.J.; at p. 280, per Brett L.J.; at p. 284, 

per Cotton L.J. 

18 Ibid. at p. 279. 

19 Tosd. at p. 283. 

20 Cf. Re Tasmanian Forests and Milling Co. Proprietary, Ltd., (1982) 27 
“Tas.U.R 15. 

21 Clarke v. Earl of Dunraven [1897] A.C. 59 affirming the decision of the 


Oourt of Appeal, reported sub nom. The Satansta [1895] P. 248. It is note- 
worthy that in the fourth edition of Oheshire and Fifoot, The Law of 
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Given that the manager was an agent and given that the 
manager was required to traffic in investments in such a way 
that it could be said that a business was being carried on,?? the 
carrying on of that business could be imputed to the principals— 
the unit holders—and if they numbered more than twenty the trust 
would constitute an unregistered association of the kind proscribed 
by the Companies Act. 

It appears from Smith v. Anderson that agency will not arise 
merely because the deed purports to give to unit holders powers 
no greater that they would possess in their character as adult 
beneficiaries of full capacity.**’ 


A Untt Trust DISTINGUISHED FROM A LIFE ASSURANCE 
CONTRACT 


A unit holder and a person who enjoys the benefit of life assurance 
are similar in that they both depend on the investing skill of pro- 
fessional investors. There is, however, a clear legal distinction 
between a unit trust and straight life assurance or fixed annuity 
contracts. In those forms of assurance the insurer is obliged 
contractually to pay a fixed sum or a series of fixed sums to the 
beneficiary of the policy. The obligation of the insurer is not linked 
to any specific property. Even if the insurer were to lose all his 
assets without negligence he would remain liable to make the 
stipulated payments. In a unit trust, on the other hand, the 
extent of a unit holder’s benefits depends on the fluctuations in 
value of specific trust property. The trustee’s obligations are 
linked to the specific trust property. If a trustee manages the 
trust property in the same manner that a man of ordinary prudence 
would look after his own property, but, nevertheless, the trust 


property is lost, the trustee is not personally liable to the unit 
holder.™ 


Contract, the learned authors inserted, at p. 31, a passage in which they 
suggest that the best explanation of the decision in Clarke v. Earl of Dunraven 
is that the Yacht Club acted as agent for all the competitors in turn so as to 
bring them into mutual relations with each other. See also Anson, Principles 
of the English Law of Contract, 21st ed., 89. 

23 In Victoria, given that the manager was an agent, it would not be necessary 
to show that a business was being carried on. The Companies Act, 1958 
(Vic.), s. 12 (4), unhke earlier Victorian legislation, and the present Companies 
Act, 1948 (ing.), B8. 420, 484, contains no reference to the purpose of *‘ carrying 
on any business.’ 

23 In America courts have had to determine whether particular Massachusetts 
trusts have been trusts or partnerships ın connection with the liability of 
members to creditora dealing with the trustees and habihty to taxation as a 
partnership. A number of jurisdictions use the “control test.’’ If the 
trust instrument gives to the trustees the exclusive right to manage the 
busimess free from the control of the members the organisation 1s a trust. 
On the other hand, if the trustees are, by the terms of the trust instrument, 
subject to the control of the members in the conduct of the busines, the 
rade ig a partnership: Willams v. Milton (1918) 215 Mass. 1; 102 

85 
24 Jobson v. Palmer [1893] 1 Ch. 71. 
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Life assurance companies and promoters of unit trusts are in 
competition to attract the savings of unskilled investors. In 
America, due no doubt to the competition between traditional 
life insurers and the promoters of the American equivalent of a 
unit trust, the variable annuity has emerged. The variable annuity 
introduces two new features. First, the premiums collected are 
invested to a much greater degree in ordinary shares and other 
equity investments. Secondly, benefit payments vary according 
to the success of the insurer’s investment policy. This is brought 
about by tying the value of the annuitant’s benefits to a proportion 
of the insurer’s investments but without actually approprieting 
any investments to the particular contract. In some respects the 
variable annuity resembles the traditional fixed annuity: payments 
are made periodically by the insurer; they are made until the 
annuitant’s death; they are made both from principal and income; 
and the amounts vary according to the age and sex of the annuit- 
ant. The same actuarial principles are used to calculate the fixed 
annuity and the variable annuity. The insurer assumes the risk 
of mortality from the moment the contract 1s issued on the basis 
of an actuarial prediction that a certain number of annuitants will 
survive to specified ages. Even if it should turn out that a substan- 
tial number live beyond their predicted deaths, the insurer is 
obliged, whether the annuity be fixed or variable, to make the 
annuity payments on the basis of the mortality prediction reflected 
in the contract. A variable life annuity contract is comparable 
with provisions in percentage leases 7° and with provisions by which 
contractual obligations are geared to the price of particular com- 
modities or to a cost-of-living index. In the variable life annuity 
the measure is to some extent under the control of the obligor and 
it is this feature which makes the arrangement appear to be a form 
of trust. A variable life annuity contract differs from a unit trust, 
however, because there is no appropriation of any part of the in- 
surer’s investments to the obligation owed to any particular annui- 
tant. Under a trust if the trust property is irretrievably lost or 
destroyed without fault on the part of the trustee—e.g., if it can 
no longer be traced or if there is capital depreciation for which the 
trustee is not responsible-—the beneficiary will be left with no rights 
against the trustee. In the variable life annuity contract ‘it is 
contemplated that the investor may suffer loss as the result of some 
diminution of the insurer’s investments, but in legal theory that 
loss would be explicable as a decrease in the extent of the obligor’s 
personal obligation according to an agreed measure. Moreover, 
that measure is concerned only with certain types of Joss; it is 
intended to reflect only investment market Joss. If the insurer 
suffered loss of its investments through the activities of a forger 


25 (1948) 61 Harv.L.R. 317; Lendis (1955) 11 Univ. of Toronto L.J. 48; 
MacDougall, ‘‘ Conveyancing and Inflation,” (1958) 81 Aust.LJ. 878. 
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it would, in the absence of specific provision, still be personally 
liable to the annuitant even though a trustee suffering that loss 
might not be personally lable. Presumably, if that type of loss 
occurred the measure would still have to be maintained and the 
insurer would have to replace the investment. All this suggests 
that the annuitant does not have an interest in any specific invest- 
ments and that the arrangements cannot therefore be placed in the 
legal category of a trust. If it were stipulated in a variable life 
_ anpuity contract that loss of the underlying investments from any 

cause would cause loss to the annuitant the arrangement could be a 
trust? 

REGULATION OF Unit Trusts 


The promotion of a unit trust affects the public interest, the 
interests of companies in which the trust may hold shares and the 
interests of potential unit holders. While inordinate legal regula- 
tion of business activity is to be deplored it would be surprising if 
unit trusts did not call for some regulation. 


THe PUBLIC INTEREST 


The interest of the public in the activities of unit trusts raises 
mainly economic questions such as whether there is any significant 
diversion of funds from government loans and whether there is 
any public advantage in the encouragement of equity investment 
by persons of small means. 

The organisation of a unit trust does, however, raise a legal 
question whether the traditional public interest in freedom of cir- 
culation of property is offended. 

Like any other trust a unit trust must comply with the doctrines 
requiring that there should be no direct or indirect restraint on 
alienation of property beyond a‘reasonable period. The policy 
favouring freedom of alienation of property is effectuated in various 
rules. First, there is the rule against remoteness of vesting.”* In 
an ordinary unit trust the whole beneficial interest is at the outset 
vested in the manager. When certificates are issued to unit holders 
the beneficial interest is transferred in part to other beneficiaries. 
Those ether beneficiaries acquire vested interests. The rule against 
remoteness of vesting is not infringed; at no time is there any 
person with an interest which is merely contingent. It is true that 
the trust deed contemplates that unit holders will acquire interests 
some time in the future. Even if it is contemplated that they 
will acquire those interests at some time beyond the period pre- 
scribed by the rule against remoteness of vesting the rule is not 
infringed; they will not acquire those interests by virtue of any 


26 Gray, The Rule Against Perpetutties (4th ed., 1942), s. 201. '' No interest is 
good unless it must vest, if at all, no later than 21 years after some life in 
being at the creation of the interest."’ 
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grant made by the original settlor who created the trust—they 
will acquire them by transfer from existing beneficiaries under 
the trust. 

Usually a unit trust will provide for its winding up by a certain 
date within the period allowed by the rule against remoteness of 
vesting. Some deeds fix the duration of the trust at less than 
twenty-one years. The period of twenty-one years is the period 
in gross permissible under the rule against remoteness of vesting 
where lives in being are not used as measures. The duration could 
be fixed as the duration of the lives of a reasonable number (say 
twenty) of identified persons alive at the date of the creation of 
the trust and still be within the period prescribed by the rule 
against remoteness of vesting. 

In the case of a fixed trust there may be a positive advantage 
in limiting the period of operation to a stated period of years. It 
may happen that by the time that period ends the portfolio of 
investments in the trust is no longer the most satisfactory obtain- 
able. The limitation on the period of operation allows an oppor- 
tunity for reconstitution of the trust. 

It seems, however, that, as a matter of law, it is not necessary 
to limit the duration of the trust to a period within that pre- 
scribed by the rule against remoteness of vesting. That rule is 
concerned with the commencement of interests and not with their 
duration.*’ The principle limiting the duration of trusts for non- 
charitable purposes to a period within that prescribed by the rule 
against remoteness of vesting would seem to be inapplicable to 
unit trusts. The vice which.in the case of the anomalous non- 
charitable purpose trust requires the principle limiting their dura- 
tion is that there is no person who can put an end to the trust. 
That vice is not present in the case of the usual form of unit trust; 
all beneficiaries have vested interests and they could come together 
to put an end to the unit trust by asking for a transfer of the legal 
title to the securities to be made to them.” 

Finally, the policy favouring freedom of alienation of property 
is carried into effect by the law against prolonged accumulation 
of income.*® . In many unit trusts there is no provision for 


27 Morris and Leach, The Rule Against Perpetutties (1956) pp. 818-316. 

38 There does not appear to be any British decision directly on this question in 
re'ation to unit trusts. Bee, however, Howe v. Morse (1899) 174 Mass. 
491; 55 N.H. 218 (Supreme Judicial Court of Massachnesetts), a decision relating 
to the analogous type of Massachusetts trust in which the validity of such a 
trust was upheld, notwithstanding that ita duration was not limited to a 
period within that prescribed by the rule against remoteness of vesting. The 
draftsman of the precedent in 20 Conveyancer (n.8.) 765 has limited the period 
of his trust to 21 years. In the note to p. 776, however, he suggests that '' it 
could be argued that the perpetuity period does not apply to the absolute vested 

*interest of the sub-unit holders." 

49 Liaw of Property Act, 1925 (Eng.), ss. 164-168. Conveyancing Act, 1919-1964 
(N.S.W.), ss. 31. 314. Property Law Act, 1988 (Vic.), ss. 164~166. Law of 
Property Act, 1986-1056 (8.A.), ss. 60-62. Property Law Act, 1962 (N.Z), 
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accumulation of income and this part of the law does not come into 
question. Some unit trust schemes, however, provide for a dividend 
equalisation account designed to ensure a steady increase in capital 
value in lieu of flexible dividend rates. Such a scheme involves an 
accumulation of income and the question arises whether that 
accumulation must be limited to a period prescribed by the statu- 
tory law on accumulations.*° 

This question was answered in England in Re A.E.G. Unit Trust 
(Managers) Ltd.’s Deed.” The material provisions of the trust 
deed in that case were as follows. Clause 20 (c) provided that the 
accounts of the trust were to be made up as at December 81 in each 
year and the net income of the trust in each accounting period 
(subject to certain usual adjustments) became available for distri- 
bution to unit holders. Clause 20 (d) provided that, as soon as the 
amount available for distribution in respect of any accounting 
period had been computed, the managers should decide in their 
discretion the amount (if any) to be distributed. Any balance of 
the amount available for distribution was to be added to capital 
and would thereupon cease to be available for distribution. 
Wynn-Parry J. held that section 164 of the Law of Property Act, 
1925, did not apply at all to the trust deed. 

His lordship’s first reason was based on the opening words of 
section 164. They are: ** No person may by any instrument or 
otherwise settle or dispose of any property ....°’ In his lordship’s 
view the word “‘ settle ’’ had no application in this case. He then 
considered whether the transaction by which an investor applied 
for units and became a certificate holder could be a disposition of 
property within these opening words and concluded that it could 
not. With respect, it may be observed that the transaction by 
which an investor became a certificate holder was merely a partial 
transfer of the beneficial or equitable interest under a pre-existing 
trust. In the context of this case the transaction with which 
section 164 might be concerned was the original creation of the 
trust. This was when the managers transferred securities to the 
trustee to be held on trust for the managers in the first place and 
the nominees of the managers (under the description of certificate 
holders). Such a transaction would not be outside the opening 
words of section 164. 

Secondly, his lordship considered whether the trust deed fell 
within the mischief at which section 164 was aimed. In deciding 
that it did not he relied on dicta of Turner V.-C. in Bassil v. Lister ** 
in which it was decided that life assurance policies were not within 
the Accumulations Act, 1800. The ground of that decision was 


as. 41, 42. In Queensland, Western Australia and Tasmania the Accumu- 
lations Act, 1800 (Hing.), is still in force. 

30 e, note 29. 

31 [1957] Ch. 415. 

33 (1851) 9 Hare 177, 188-184. Criticised in Jarman, Wills, 8th ed., pp. 408-411. 
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that the transaction was by way of contract between the person 
effecting the policy and the life insurance company. 

It is difficult to see why the transaction whereby the manager 
creates the unit trust, which is clearly a disposition of property, 
should be governed by considerations appropriate to a policy of 
life assurance which is in no sense a disposition of property. 
Perhaps the reliance on Bassil v. Lister is explicable on the basis 
that his lordship was, as in his first inquiry, directing his attention 


to the transaction undertaken by investors who desired to become . 


certificate holders rather than the transaction by which the unit 
trust was originally created. 

It is his lordship’s third reason for his decision which is likely 
to be the most authoritative. As his lordship put it: 


“ The basic trust is to be found in clause 12 of the trust 
deed, which provides: ‘The trustee shall stand possessed of 
the deposited property upon trust for the certificate holders 
according and subject to the provisions of this deed, and any 
moneys forming part of the deposited property shall from 
time to time be invested at the direction of the managers in 
accordance with the provisions herein contained.’ It is true 
that there are express provisions setting out circumstances 
in which the trust will come or be brought to an end, and 
there are express provisions for modification of the trust deed 
by resolution of a specified majority of the certificate holders 
at meetings convened for the purpose. But it cannot be 
doubted that, if at any time the whole of the certificate 
holders required the trust to be terminated or altered in a 
specific request, effect would have to be given to their require- 
ments. Equally, if in any given year all the certificate holders 
required that the balance of the amount available for distri- 
bution should not be added to capital as contemplated, effect 
would have to be given to their requirements.” ** 


Interests OF COMPANIES IN Wuicu Unrr Trusts HoLD SHarEs— 
Vorme Powers ** 


The emergence of a device whereby a large amount of previously 
unorganised capital is made available for company financing should 
be an advantage to companies. Increased demand for a company’s 
shares increases their market value and can bring nearer the 
possibility of raising finance at low interest by new issues of shares 
at a premium. 

Some companies, however, have had misgivings about unit 
trust holdings. This brings into question the manner in which 
voting rights attached to unit trust holdings are exercised. Because 
the trustee is the person registered as the owner of the shares and Is 
sa 71957] Ch 415, 422 
84 I am indebted to Mr. J. G. Monroe, a member of the Middle Temple and of 


Lincoln’s Inn, for valuable comments relating to the following discussion of 
trustees’ voting powers. 
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a member of the company, he would ordinarily be the person 
entitled to vote at meetings of the company.* In exercising that 
power he would be under a duty to act so as to promote the 
interests of his beneficiary. Where an investment company holds 
shares, the investment company is both the legal owner and the 
beneficial owner of the shares, and neither an individual share- 
holder in the investment company nor all the shareholders collec- 
tively have the power to dictate directly how the shares held by 
the investment company will be voted unless the articles of associa- 
tion of the investment company confer that power. But suppose 
that beneficiaries under a trust who are sui juris and absolutely 
entitled are agreed as to the way in which shares held by the trustee 
should be voted, must the trustee comply with their voting direc- 
tions? English authority says he must comply.*® This subjection 
of the trustee to control by his beneficiaries is not based on any 
view that the trustee is an agent for the beneficiaries *’; it follows 
from the acceptance by the courts of the view that a beneficiary 
who is sui furis and absolutely entitled is an equitable owner of the 
trust property rather than a person with a mere personal claim 
against a trustee.’ As equitable owner he is entitled to exercise 
those powers incidental to ownership which would be his if the 
trust were terminated by transfer of the trustee’s title to him.*® 

But even where the whole beneficiary is sui juris and absolutely 
entitled the trustee must exercise his voting power according to his 
discretion in the best interests of the beneficiary unless and until 
the beneficiary directs him to vote in a certain way.*° 


35 Pulbrook v., Richmond Consolidated Mining Co. (1878) 9 Ch D. 610. 

36 Kerby v. Wilkins [1920] 2 Ch. 444 at p. 464; Butt v. Kelson [1952] Ch. 197 n 
which Romer L.J. said (at p. 207): “ What I think is the true way of looking 
at the matter ıs that which was presented to this court by '’ [counsel for the 
defendants] ‘‘ that is that the beneficiaries are entitled to be treated as though 
they were the registered shareholders in respect of trust shares, with the 
advantages and disadvantages (for example, restrictions umposed by the articles) 
which are involved in that position, and that they can compel the trustee 
directors if necessary to use their votes as the beneficiaries, or as the court, 
if the beneficiaries themse'ves are not in agreement, think proper, even to the 
extent of altering the articles of association uf the trust shares carry votes 
anfiicient for that purpose.” 

See Re Whichelow [1953] 2 All E.R. 1558, in which Upjohn J. stated that 
Butt v. Kelson was ‘' difficult to reconcile with ” earlier authority. 

37 Supra, note 6. 

38 Re Marshall [1914] 1 Ch. 192; Re Sandeman’s Will Trusts [1987] 1 All E.R. 
868; Re Werner [1956] 1 W L.R. 579. 

39 Re Brockbank [1948] Ch. 206 decided that beneficiaries abso'utely entitled 
and sui juris could not dictate the way in which a trustee should exercise a 
power of appointing new trustees. 

Re Brockbank can be reconciled with the cases referred to in note 86 (supra) 
on the basis that the beneficisry’s directing power is confined to the exercise 
of powers which would be his if the trust were terminsted by transfer of the 
trustee's title to him. 

40 Kirby v. Wilkins [1929] 3 Ch. 444 at p. 454. Contrast the position in Penasyl- 
vania where there 18 a statutory provision that a passive trustee cannot exercise 
voting powers and that the real owner is to exercise those powers. Scott on 
Trusts, 2nd ed., B. 199.1, note 9. 
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An ordinary trustee is required to exercise an active discretion on 
the question of voting trust shares. Trustees of unit trusts, like 
any other trustees, would be bound on each occasion on which the 
question of voting arose to consider their course of action and to 
reach a conclusion in relation to each such occasion. A settled 
policy of not voting could constitute a breach of trust. This 
fiduciary responsibility attached to the voting of shares could make 
non-voting shares specially attractive to less responsible promoters 
of unit trusts. i 

The foregoing discussion assumes that there is no term in the 
trust deed providing that the trustee shall vote as directed by the 
settlor or by a beneficiary or by a third person. In a unit trust 
deed it is usual to provide that the voting rights and the powers of 
engaging in shareholders’ actions and meetings shall be exercised 
by the manager and that the trustee shall when requested to do so 
by the manager execute powers of attorney and proxies to the order 
of the manager. It is sometimes also stated that the manager shall 
not be liable to any holder of a unit or the trustee for not exercising 
voting or other rights and that no unit holder shall have any right 
with respect to any unit to attend meetings of shareholders or to 
vote or to take part in or consent to any corporate or shareholders’ 
action. Sometimes the clause provides that the voting rights 
“ shall’? be exercised by the manager; sometimes it provides that 
the voting rights “‘ may ” be exercised by the manager. Such a 
clause is, of course, subject to the articles of association of each 
company. In jurisdictions where it is possible for the articles to 
restrict the power to appoint proxies in such a way that only a 
member of the company can be appointed a proxy, the efficacy of 
a delegation-of-voting-power clause in the unit trust deed may be 
impaired. In the United Kingdom, however, it is not possible for 
a company to make an effective provision of this kind in its 
articles.*} 

What is the legal effect of the clause in the unit trust deed under 
which the voting power is to be exercised by the manager? So far 
as the original unit holder is concerned his entry into the arrange- 
ment would bind him contractually to permit the trustee to vote 
as directed by the manager without reference to unit holders. 
Under many unit trust deeds the only available market for a unit 
holder desiring to retire from the arrangement is provided by the 
undertaking of the manager to repurchase units. A new purchaser 
of units from the manager would also be bound contractually in a 
similar manner. If units can be sold directly from a unit holder to 
a new investor the latter would take subject to equities and be 
subject to the restriction on his ability to direct the trustee as to 
the exercise of his voting powers. 

So far as-the manager is concerned if this clause had only 


41 Gower, Company Law, 2nd ed., p. 442; Companies Act, 1948 (Eing.), s. 196. 
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contractual force it would, at common law, be a mere revocable 
agency and failure on the part of the trustee to allow the manager 
to vote would, at the highest, be merely a breach of contract for 
which damages would be recoverable. However, courts of equity 
would not permit the principal to revoke a power of attorney 
given for valuable consideration.*? If the trustee of a unit trust 
is paid for his services by the manager the requisite valuable 
consideration would appear to be present. If the manager held 
the beneficial interest in any of the shares held by the trustee, 
another basis for preventing the trustee exercising the power to 
vote’ without the concurrence of the manager would be breach 
of trust. The manager would be entitled to the usual equitable 
remedy of injunction as a beneficiary under the trust. In America, 
where the terms of the trust provide that the settlor shall have 
the right to vote with respect to the shares held in trust, the 
settlor can compel the trustee to give him a proxy.“ 

It was suggested to the Board of Trade Committee of 1936 
that companies, in which unit trusts held a considerable pro- 
portion of the shares the voting rights of which were controlled 
by managers of unit trusts, might suffer both by the divorce of 
contro! from beneficial ownership and possibly by concentration 
of power in an association of managers of unit trusts.‘ The 
Committee proposed that in a summary of information which 
should be filed with the Registrar of Companies by the manager 
of each unit trust it should be stated by whom the exercise of 
voting rights would be controlled and what, if any, mght a unit 
holder would have to control the exercise of such voting power. 
The Committee, while not suggesting that it should be made 
compulsory, was of the opinion that there should be provision to 
give a holder or holders of an appreciable quantity of units the 
right to direct how the votes attached to his or their holding 
should be exercised.4® The Committee opined, however, that 
these proposals did not get over the basic difficulty that by means 
of the unit trust there may be a great concentration of voting 
power in the hands of persons having no beneficial interest.*® 

The Committee’s recommendations in relation to voting power 
were not included in the Prevention of Fraud (Investments) Act, 
1989 (Eng.), or its successor the Prevention of Fraud (Investments) 
Act, 1958 (Eng.).*’ 


42 Bromley v. Holland (1802) 7 Ves. 3, per Lord Eldon at p. 28. 

43 Scott on Trusts, 2nd ed., s. 193.1. 

44 Cmd. 5259, para. 45. Cited hereafter as ‘‘ Board of Trade Report.” 

45 Ibid para 942. 46 Ibid. para. 48. 

47 In Victoria among the covenants by the manager implied into every unit 
trust deed under the Companies Act, 1958, s. 68 (b) there is one ‘ that the 
company [1.4., the artery Bi company] will not exercise the right to vote in 
respect of any shares held by the trustee or representative at any election efor 
directors of a company whose shares are so held without the consent of the 
holders of the interests to which the deed relates given at a meeting of holders " 
summoned in the prescribed manner ‘' for the purpose of authorising the exercise 
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In jurisdictions where it is still possible for a company to provide 
that a proxy must be a member of the company, the company can 
exercise some control over the managers of unit trusts. In those 
jurisdictions it would be necessary for the manager of the unit 
trust to hold shares directly in its own name in the company in 
order to be a proxy. In 1956 a public company incorporated in 
New South Wales, namely, Clyde Industries, Ltd., attempted to 
control the voting of its shares held in unit trusts by another method. 
The company sought to introduce into its articles of association a 
provision that if any member of the company held ordinary shares 
as a trustee for unit holders that member would not be able to cast 
a vote upon a poll unless he had received the direction of a majority 
of all the unit holders as to the particular manner in which such 
vote was to be cast and that he was to vote then only in accordance 
with the particular direction given to him. The chairman of any 
meeting at which a poll was demanded was to allow a period of at 
least twelve days within which the trustee could obtain the 
directions. The directors could require such evidence as they might 
deem proper in the circumstances to ensure that the provisions of 
the article had been duly complied with by the trustee. A resolu- 
tion of the directors that the member had not complied with the 
article was to be conclusive and binding upon all members of the 
company and the directors were not to be bound to give reasons 
for their decision. The article was not to affect the right of any 
member to be present at any meeting or to vote thereat upon a 
show of hands. Nor was the clause to affect the voting rights of 
members in respect of shares which they held as trustees for persons 
other than unit holders. The company felt that the growth of 
shareholdings on behalf of unit trusts was a threat to public com- 
panies, because it was thought to be prejudicial to the continuance 
of able executive management.** The company was also concerned 


of the right to vote in a particular case.'’ This provision is concerned only 
with exercise of voting power for the narrow but important purpose of electing 
directors Presumably the provision does not go so far as to require a company 
in which a unit trust holds shares to inquire whether any vote of a manager 
is in breach of this covenant before voting ‘would be a breach of contract and a 
breach of trust. Quasre whether this provision takes from the trustee the 
discretion as to voting which belongs to him by virtue of his being trustee. 
The provision is concerned only with the exercise of the manager's ‘right to 
vote. This Victorian provision ty assimilating the manager to an agent of the 
holders of units blurs the distinction between trust and agency, a distinction 
which, apart from statute, is important in keeping unit trusts outside the 
category of illegal partnerships. 

In a Western Veena Bill of 1957 (Bill to amend the Companies Act, 
19438-1954 (W.A.), clause 12 inserting new s. 870a (8) (d)) which eventu- 
ally lapsed, the provisions about voting power were declaratory of the general 
F oa principle that the trustee. shall exercise his powers in the interests 
of the beneficiary. The provisions then sought to mamtain this position by 
providing that the trustee was not to be influenced by any party as to the 
*manner in which he exercised any voting rights. 

48 In this case, of the company’s ordinary shares issued to the number of 
1,981,918, approximately 292,200 ordinary shares were held by unit and other 
similar truste. ` 
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about the inclusion of shares in competing companies in the 
portfolios of unit trusts. 


Suits were commenced on behalf of a number of unit trusts 
holding approximately 150,000 shares in Clyde Industries, Ltd., to 
prevent the company and its directors from acting upon any pro- 
posed resolution purporting to amend the articles of association so 
as to include the proposed provision. Following undertakings 
given on behalf of the company that there would be no declaration 
, of the poll in respect of the new special resolution until the hearing 
of the suits, the company meeting was held and a majority of votes 
was ĉast in favour of the resolution for including the new article.*® 
The grounds upon which the proposed resolution had been attacked 
were (1) that it was not a valid exercise of the power of amending 
the articles given by section 20 of the Companies Act, 1986 
(N.S.W.); (2) that it involved a modification of the class rights of 
the ordinary shareholders and that the provisions of an article 
(dealing with the modification of class rights) had not been com- 
plied with; and (8) that the proposed resolution was in conflict with 
section 84 of the Companies Act, 1986 (N.S.W.), which provided 
that no notice of any trust should be entered on the register or be 
receivable by the Registrar-General.®*° 

McLelland J.” held for the plaintiffs on the first ground after 
applying the principle in Greenhalgh v. Arderne Cinemas, Ltd.,** that 
in passing any resolution to alter articles of association, the share- 
holders must proceed upon what, in their honest opinion, is for the 
benefit of the company as a whole, that is, for the benefit of the 
corporators as a general body: what the shareholders are to consider 
is the benefit of a hypothetical shareholder who has no personal 
interests conflicting with those of the company, and if the 
resolution discriminates between the majority and the minority it 
would be liable to be impeached. In the Clyde Industries case, the 
shareholders had not satisfied the requirements of that principle. 
The proposed article was aimed only at a certain type of share- 
holder, namely, a custodian trustee. The right of a shareholder 
custodian trustee to vote had been greatly reduced in effectiveness. 
In so far as it had been made less effective, the right to vote by other 
shareholders had been made more effective and valuable. Thus the 
article discriminated between the majority of the shareholders and 
the minority so as to give the former an advantage of which the 
latter were deprived. There were no grounds on which reasonable 
men could decide that the article confined in its terms to the plain- 
tiff shareholders was for the benefit of the company as a whole. 


49 There were 95,514 votes representing 1,289,217 shares in favour, and 17,870 
votes representing 398, 289 shares sgainst. 

50 Cf. Companies Act, 1948 (Eing.), a, 117. 2 

51 [1959] S.R.(N.8.W.) 38. 

52 [1951] Oh. 288. 
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A custodian trustee’s right to vote had been made less effective 
in various ways. The article was to be applied trust by trust so 
that in respect of shares held by one trust the majority referred 
to in the proposed article was the majority of holders beneficially 
entitled under that trust. The custodian trustee could not record a 
vote in respect of the shares held by it in the company, considered 
as a whole, unless the majority of the holders in each and every 
trust gave the same directions. The majority direction was to be 
a majority of unit holders irrespective of the amount invested by 
a holder so that a direction under the article could represent the 
direction of a minority in interest. The article deprived the custo- 
dian trustee of the right to vote at a poll and only allowed it to 
record as a vote the majority direction of the holders and did so 
without taking into account what rights the minority might have 
had under the trust to have the custodian trustee exercise its own 
discretion. Furthermore, whether a vote could be recorded would 
always depend on the directors, who could prevent it from being 
given without giving reasons. On the evidence, moreover, the 
custodian trustee could never feel reasonably sure that it could get 
a majority direction within the time prescribed by the articles. 

Dealing with the company’s fear that a unit trust could hold 
shares in a number of competing companies McLelland J. pointed 
out that the holding of shares by one person in more than one public 
company whose businesses compete is not a characteristic confined 
to custodian trustee shareholders. Moreover, the company’s point 
that the unit holders provide the capital to purchase the shares and 
are the only persons beneficially interested in them and yet may 
not interfere in the management and may not effectively complain 
of the use made of the voting power by the trustee was met by the 
statement that there was no essential] difference between the position 
of holders under unit trusts and the position of beneficiaries under 
many common forms of trust instruments. The trustee would be 
subject to the usual liability of a trustee in relation to exercise of 
voting powers and the holders as beneficiaries could take action in 
relation to improper exercise of discretion. The company had also 
pointed out that under the relevant unit trust deeds each manager 
had the right to direct the trustee as to how the voting power should 
be exercised, that the manager received at the outset a commission 
to cover all that the manager had done or might do and had, it 
was said, nothing to gain from considering the interests of the 
holders, and, unsold and redeemed units apart, had no financial 
interest at stake in the trust property. This comment, however, 
ignored the fact that the managers were under an obligation to 
repurchase units and sub-units and had, therefore, a real interest 
in the trust property. 

It is noteworthy that it appeared from the Clyde Industries case 
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that none of the plaintiff trustees had ever exercised their respective 
rights to vote at meetings of the company. 

What would be the effect of including an article of the kind 
proposed in the Clyde Industries case in the articles of association 
of a company when it is first incorporated? Such a situation would 
raise the question whether this was in conflict with legislation 
similar to section 84 of the Companies Act, 1986 (N.S.W.), which 
provides: ‘‘ No notice of any trust, expressed, implied, or con- 
structive, shall be entered on the register, or be receivable by the 
Registrar-General.”? In the Clyde Industries case it was not 
necessary to deal with this question. 


THE INTEREST oF THE POTENTIAL Unrr HOLDER 


In the absence of specific legal regulation both the unit trust 
and the investment company would provide opportunities for 
unscrupulous promoters to take advantage of inexperienced 
investors. Some protection for shareholders in investment com- 
panies is provided in company legislation designed to ensure that 
ultimate control of the company’s affairs should be in the hands 
of the shareholders. 

One way in which legislative regulation could give protection to 
potential unit holders would be to empower unit holders to control 
the trustee and manager. But as has been seen earlier if unit 
holders have a high degree of control the arrangement may create 
an agency relation. The United Kingdom legislation does not 
attempt to give the unit holders control over the manager or 
trustee. It regulates the choice of trustee with a view to securing 
a responsible trustee ** and then puts on the trustee a number of 


53 In the Sydney Mormng Herald, November 8, 1956, the general manager of 
another company Managing unit trusts was reported as saying that “in nine 
years’ operation, Security Units had not exercised a single vote at any company 
meeting. It would do so oniy when ıt felt that the interests of unit holders 
were 1n jeopardy." 

54 The Prevention of Fraud (Investments) Act, 1958, a. 1, provides that a person 
shall not carry on the business of dealing in securities (including interests 
under any umt trust (s. 26)) without a heence. These restrictions, however, 
do not apply to any person acting in the capacity of manager or trustee under 
an ‘‘ authorised unit trust "’ (s. A. An “authorised unit trust scheme ’’ means 
a unit trust scheme declared to be authorised by the Board of Trade (s. 26) 
Among the conditions to be fulfilled before a unit trust can become an 
authorised unit trust scheme are certain conditions relating to the identity of 
the manager and the trustee respectively under the scheme (s. 17). Each 
of the persons who are respectively manager and the trustee under the scheme 
must be a corporation incorporated under the law of some part of the United 
Kingdom, and must have a place of business in Great Britain at which notices 
and other documents are received on behalf of the corporation. The scheme 
must be such that the effective contro] over the affairs of the corporation 
which is the manager under the scheme wiil be exercised independently of the 
corporation which is the trustee under the scheme. The corporation which 
is to be the trustee under the scheme must satisfy one of two conditions. Parkt, 
that the corporation has a capital (in stock or shares) for the time being 
issued of not less than £500,000, of which an amount of not less than 
£260,000 has been paid up, and that the assets of the corporation are sufficient 
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responsibilities to supervise the activities of the manager. The 
trust deed must contain a provision requiring the manager to retire 
from the trust if the trustee certifies that it is in the interest of the 
beneficiaries that he should do so."* 

By contrast, the Victorian legislation, while regulating managers 
and trustees,*® also adopts the principle of control by the unit 
holders. It requires the trust deed to provide for meetings of unit 
holders to be convened on the requisition of not less than 10 per 
cent. of the number of holders for the purpose of having accounts 
laid before the meeting and for the purpose “‘ of the meeting giving 
to the trustee . . . such directions as the meeting thinks proper.” 57 
The exact scope of this control is not clear. Presumably the 
meeting could give directions only as to matters which are within 
the trustee’s power under the trust deed or the Act. The Act also 
prorides that the trustee may be removed by a majority decision 
of unit holders.** 


Control of advertising material under the United Kingdom Act 
is confided to the care of the trustee; the trust deed must provide 
for securing that advertising matter shall be subject to scrutiny 
and rejection by the trustee.°* The Victorian Act tends to equate 
unit trusts to companies by requiring the manager to issue a 
statement in writing which is to be governed by the provisions of 
the Act relating to prospectuses.*° In the case of a share-unit 
trust the statement is required to provide information concerning 
(inter alia) the method of calculation of the price of units to 
investors, the manager’s obligations to repurchase units and the 
method of calculation of the price of repurchase, the remuneration 


to meet its liabilities (including liabilities ın respect of the repayment of its 
capital). The alternative condition 1s that more than four-fifths of the capital 
of the corporation is held by another corporation being one in relation to 
which the requirements as to capital and assets specified in the first condition 
are fulfilled. These provisions as to the status of trustees were first enacted in 
1989 and follow the recommendations of the committee which reported to 
the President of the Board of Trade in 1986. That committee recommended 
the qualifications now set out in the first condition. It also recommended that 
a trustee should not be debarred from holding the securities constituting a 
trast in the name of a nominee company provided that such nominee company 
transacted no other business than the holding of securities in trust and that ite 
capital was wholly owned by the trustee company. The second condition 
contained in the Act of 1958 apparently represents a partial implementation of 
this recommendation. (Board of Trade Report, para 66.) On the discretion 
of the Board of Trade to refuse to make an order declaring s unit trust to be 
an ‘‘ authorised unit trust scheme" see Allied Investors’ Trusts v. Board of 
Trade [1956] Ch. 282. 

55 Prevention of Fraud (Investments) Act, 1958 (Eng.), s. 17. Sched. I, para. 7. 

56 In Victoria under the Companies Act, 1958, s. 68, no person except a public 
company or its agent authorised in that behalf under the seal of the company 
may issue or offer units to the pub‘ic. Unlike the United Kingdom provision 
is is not necessary for the trustee to be a corporation but the Victorian law 
requires the approval of the Attorney-General to appointments of trustees. 

57™°Companies Act, 1958 (Vic.),:8. 69 (6). 

58 Ibid s. 68 (5) (o). 

5% Prevention of Fraud (investments) Act (Eng.), 1958, s. 17, Sched. I, para. 8. 

8° Companies Act, 1988 (Vic.), s. 63 (8). 
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of the trustee and the manager and, if any reference is made to the 
yield of income to be obtained by unit holders, a statement 
indicating how that yield is calculated,“ 

An obvious danger to potential investors in a unit trust is that 
units will be sold without there being any trust property in 
existence. In the United Kingdom the trust deed must provide 
that no unit certificate shall be issued until steps have been taken, 
to the satisfaction of the trustee, to secure that the property will be 
vested in him or a nominee for him approved by the Board of 
Trade.*? 

The United Kingdom legislation also provides that the Board of 
Trade may appoint inspectors to investigate any unit trust if it is 
in the interests of unit holders and the matter is one of public 
concern.*° 

The rights of a unit holder against the manager and the trustee 
stem from the trust deed. This document will ordinarily be 
prepared by the manager and the trustee; a unit holder will not 
have had any Influence on its contents. In this respect a unit trust 
deed is similar to a debenture trust deed. On general equitable 
principles there is no limit to the protection which a trustee may be 
given by the inclusion in the trust deed of provisions absolving him 
from liability for any negligent breach of trust. But general 
equitable principles about trusts arose mainly in regard to family 
arrangements of property and donative transactions rather than 
commercial bargains. Moreover, they were developed before the 
emergence of professional trustees holding themselves out as skilled 
managers. In the United States a doctrine has developed under 
which an exculpatory provision may be held to be ineffective to give 
the trustee protection if it is against public policy to give him that 
protection: regardless of how wide the provision may be, a trustee 
will be liable if he commits a breach of trust in bad faith or inten- 
tionally or with reckless indifference to the interests of the bene- 
ficiaries, or.if he has personally profited through a breach of trust. 

In the realm of company Jaw complaints made to the Cohen 
Committee about inactive trustees under debenture trust deeds ** 
led eventually to the enactment of section 88 of the Companies Act, 
1948 (Iing.). That measure invalidates any provision in a debenture 
trust deed so far as it would have the effect of exempting a trustee 
from or indemnifying him against liability for breach of trust where 
he fails to show the degree of care and diligence required of him as 
trustee. The limited effect of section 88 becomes apparent when it 


61 Ibid. Sched. VII. 

82 Prevention of Fraud (Investments) Act, 1958 (Eng.), s. 17, Sched. I, para. 2. 

63 Ibid. B. 12. 

64 Scott on Trusts, 2nd ed. s. 223, 8. In New York the Decedent Estate Law, 
a. 125, requires any attempted nt to an executor or testamentary trestee 
of immunity for failure to exercise reasonable care, ee and aa to 
be deemed contrary to public policy. Note (1936) 6 Brooklyn L.Rev. 89 

65 Cmd. 6658, paras. 61-64. 
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is contrasted with the more stringent provisions of the Trust 
Indenture Act, 1989, enacted by Congress in the United States.** 

But at least it recognises that legal regulation should go beyond 
preventing prospective debenture holders being misled into the 
mistaken belief that they can safely leave management of their 
claim in the hands of a responsible trustee: it is necessary that a 
person who purports to be a trustee will be under an irreducible 
minimum of obligations. 

The case for legislative control of exculpatory provisions in unit 
trust deeds is stronger than that relating to debenture trust deeds. 
When an issue of debentures is underwritten by a broker his seru- 
tiny of the debenture trust deed will usually be in the same 
interest as that of potential debenture holders but there is no 
similar possibility of vicarious assurance in relation to a unit trust. 
Moreover, the investor in most types of share-unit trust is an 
investor of risk capital and is dependent on a trustee and manager 
for a much wider range of management than is required of a trustee 
for creditors. 

One clear advantage of investment in the shares of an investment 
company is that the liability of the shareholder is limited. 

If, as is usual in the ordinary unit trust, each unit holder is 
absolutely entitled to his undivided share of the beneficial interest 
he could become personally lable to indemnify the trustee for 
liabilities properly incurred in administering the trust property.°’ 
It might be thought that the decision of the Judicial Committee of 
the Privy Council in Wise v. Perpetual Trustee Co., Ltd.,® that 
members of a club were under no personal liability to indemnify 
trustees of club property would apply in favour of unit holders. 
But an essential ingredient of the Board’s opinion was that clubs 
were not ‘f associations for gain.” ° Unit trusts are not associa- 
tions but they are profit-making ventures and this circumstance 
might exclude Wise v. Perpetual Trustee Co., Lid. 

Thus if, under a share-unit trust deed, the manager or trustee 
may invest in shares which are partly paid-up there is the possibility 
that the unit holder will have to reimburse the trustee for calls 
paid.” In relation to a land-unit trust it is not difficult to envisage 
occasions for the trustee incurring liabilities. 

H. A. J. Forp.* 


$6 Note, 25 Cornell L.Q. 105. Stevens, Handbook on the Law of Private 
Corporations, 2nd ed., s. 196. 

6? Hardoon v. Belilios [1901] A.C. 118. The right of the trustee to indemnification 
might be expressly limited to recourse against the trust property by special 
trusts or by contract: [1901] A.C. at p. 187. 

#8 [1903] A.C. 139. 

69 Ferd. at p. 149. 

70 Quaere whether Trustee Act, 1925 (Hng.), s. 16, would confer borrowing powers 
on s trustee of a unit trust. 

* 8.5.D.(Harv.), LL.M. (Melb.); Reader in Law in the University of Melbourne. 


BLASPHEMY IN IRISH LAW’ 


Prosecutions for blasphemy are, to say the least of it, rare 
and ‘far between in the modern common law world. This gives 
particular interest to the recent refusal of an Irish District Justice 
to commit a Dublin theatrical producer for trial on a charge of 
having produced for gain, in May 1957, performances of Tennessee 
-Williams’ play The Rose Tattoo * which were indecent and profane * 
and obscene, at the Pike Theatre, Dublin.* Although, as the 
District Justice pointed out, a person convicted of any of these 
offences could be sentenced to an unlimited period of imprisonment, 
little evidence was in fact brought forward by the prosecution 
directly to establish the charge of profanity. Nor was any defini- 
tion of the offence offered by counsel. The District Justice stated 
that the offences charged were common law offences. The major 
part of the preliminary investigation was concerned with an attempt 
to establish prima facie evidence of obscenity. This the prosecution 


1 There is little materia] on this topic. In addition to works cited elsewhere the 
following have been referred to: 

W. Ñ. Ayres, 4 Comparative View of the Differences Between the English 
and Irish Statute and Common Law (Dublin and London, 1780), 2 vols. (especi- 
ally vol. 2, Bk. 2, Chap. 4: ‘' Offences Against God and Religion’’); Paul 
Blanshard, Thes Irish and Catholic Power: An Amencan Interpretation (Boston, 
1958, and London, 1954) (references are to the London edition); G. Gavan 
Duffy, Digest of the Criminal and Quast-Criminal Law, Part II: District Court 
(Dublin 1925), Ea J. A. Froude, The ae in Ireland in the Eighteenth 
Century, New Impression, Silver Library Edition (London, 1906), 3 vols.; E. 
Hayes, Crimes and Punishments, Or A Digest of the Criminal Statute Law of 
Ireland (2nd ed., Dublin, 1842), 2 vols. (especially vol. 2, pp. 515-518); J. 
O'Connor, The Irish Justice of the Peace (Dublin, 1911), pp. 795 and 878; 
W. A. Breakey, Handbook of the Common and Statute Law of Ireland (Dublin, 
1895), p. 85; N. Robbins, An Haact Abridgment of the Statutes in Force in 
Ireland relating to Ecclesiastical Matters, eto. (Dublin, 1751); E. Bullingbroke, 
Ecclestastical Law, ete. (2 vols., Dublin, 1770), vol. 2, pp. 1400-1404. 

On blasphemy generally, see: 

H. B. Bonner, Penalites Upon Opinion; Or Some Records of the Laws of Heresy 
and Blasphemy (8rd ed. by F. W. Read, London, 1984); C. 8. Kenny, ‘' The 
Evolution of the Law of Blasphemy,” 1 Cambridge Law Journal Serr 
pp. 127-142; G. D. Nokes, A History of the Crime of Blasphemy (London, 1928). 

For a criticism of laws against blasphemy, see J. B. Bury, A History of 

Freedom of Thought (London, 1918), especially pp. 248-246. 
2 London, 1955; New York, 1951. 
3 The charge here was of profanity, but it seems that profanity is equivalent to 
and synonymous with blasphemy. See Nokes, op. cott., pp. 85, 88, 46, 82, 86, for 
evidence to support this conclusion. Profanity is treated as indistinguishable 
from blasphemy in such Irish works as E. Bullingbroke, The Duty and 
Authority of Justices of the Peace, etc. (revised edition, by J. Goddard, 
Dublin, 1788), pp. 90-91, and J. Gabbett, A Treatise on the Criminal Law, etc. 
(2 vols., Dublin, 1848-44), vol. I, p. 72. 
The whole proceedings were reported in the Insh Times (Dublin) on the foll8w- 
ing dates: May 25; July 6, 9, 12 and 16; December 12, 16, 17, 18 and 19, 
1957; April 28, 26 and 26; May 16 and 24; June 4, 6 and 10, 1958. See also 
Attorney-General v. Simpson (1959) 98 Ir.L.T.R. 38. 
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failed to do to the satisfaction of District Justice O’Flynn who 
made a most important review of the law with regard to obscenity 
in Ireland, in his speech refusing informations. 

It should be noted that in this case the District Justice seems 
to have regarded profanity and obscenity as similar, if not identical, 
offences. The charges against Simpson consisted originally of three 
separate counts of producing an indecent and profane play on 
different occasions. At the request of the prosecution the District 
Justice allowed the word “‘ obscene ” to be substituted for the word 
“ profane ’’ in two of the counts.” s 

The case leaves open the question, whether Irish law, to quote 
Professor Kenny’s words, 


“©. . rendered punishable all open expressions of a disbelief 
in Christianity, or only such as were couched in language so 
irreverent and scurrilous as to be likely to offend ordinary 
Christians deeply enough to provoke some of them to a breach 
of the peace. To put it briefly, could the mere matter of an 
expression of disbelief constitute it an offencé of criminal 
blasphemy, or would the offence arise only when the Matter 
was aggravated by the Manner? ” ° 


A perusal of the evidence for the prosecution in this case suggests 
that it was the belief of the prosecution that certain matters were 
in themselves, without more, blasphemous or profane. 

The case thus raises the important problem of what constitutes 
a blasphemous offence in Irish law. This is especially important 
because the Constitution of the Republic of Ireland qualifies the 
constitutional guarantee of the right of citizens to express freely 
their convictions and opinions, by the following proviso: 


‘“ The publication or utterance of blasphemous, seditious, 
or indecent matter is an offence which shall be punishable in 
accordance with law,” 7 


In interpreting this Constitution one is entitled to look at the 
Constitution as a whole, and it should be noted that the Preamble 
clearly indicates the Christian inspiration of the whole: 


5 93 Ir.L.T.R. 88 at 35. 

6 Kenny, op. cit, p, 128. 

7T Constitution of Ireland, Art. 40. 6. I, i. It ma perhaps be pointed ‘out that 
some people believed that this proviso did not go far enough, ¢.g., Dr. Cornelius 
Lucey wrote of this proviso: ‘‘ Were the word ‘ anti-religious ' inserted after 
the word ‘ blasphemous ’ in the last sentence, this article would be as perfect 
as we could expect it to be. We would like the addition of this word ‘ anti- 
religious ' simply because we are not sure that the publication of anti-God or 
atheistic propaganda would be accounted blasphemous in law. ... There is 
gona reason in this country why the State should tolerate all religions and allow 
them all freedom of expression. But there is no reason why it should tolerate 
unbelief or, at any rate, open propaganda on behalf of unbelief’’: Irish 
Ecclesiastical Record (Dublin), Bth series, vol. 50 (1987), pp. 584-599, at 
*p. 590. Dr. Lucey’s article was entitled ‘‘ The Freedom of the Press."’ 

Bee also Donal Barrington, '* The Irish Constitution: Freedom of Speech," 

80 Irish Monthly (1952), pp. 845-851, where, however, no attempt is made to 
analyse the legal meaning of this clause. 
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‘In the Name of the Most Holy Trinity, from whom is 
all authority and to Whom, as our final end, all actions, both 
of men and States must be referred, 

‘ We, the people of Eire, 

**Humbly acknowledging all our obligations to our Divine 
Lord, Jesus Christ, Who sustained our fathers through centuries 
of trial...” 


Article 44 deals with Religion. It provides: 


° “I. i. The State acknowledges that the homage of publie 
worship is due to Almighty God. It shall hold His Name ın 
reverence, and shall respect and honour religion. 

“ji. The State recognises the special position of the Holy 
Catholic Apostolic and Roman Church as the guardian of the 
Faith professed by the great majority of the citizens. 

“ii. The State also recognises the Church of Ireland, the 
Presbyterian Church in Ireland, the Methodist Church in Ire- 
land,, the Religious Society of Friends in Ireland, as well as the 
Jewish Congregations and other religious denominations exist- 
ing in Ireland at the date of the coming into operation of this 
Constitution.” è 


Did these provisions as a whole alter the pre-existing common 
law as to blasphemy? It may be noted that while the phrase 
“í Christianity is part of the Law of England ” has been discarded 
as a guide to the problem of what constitutes blasphemy under 
English law,’ the Irish Constitution in many respects, it may be 
argued, gives new meaning to the phrase “‘ Christianity is part of 
the law of Ireland.” The debates in the Dail at the time when 
the Constitution was under discussion give little indication of the 
Intention of the Irish Parliament, then consisting only of one 
chamber, on this matter.*° It is, however, well known that Mr. 
Éamon de Valera, lately the Taoiseach or Prime Minister of the 
Republic, himself prepared the first draft of the present Constitution. 
What was his intention in including these provisions? ™ An inquiry 
was directed to Mr. de Valera as to what was the source of the 
proviso to article 40, 6. I. i, and whether in the light of the other 
provisions of the Constitution referred to above a new offence of 
blasphemy had been created or the old conception of blasphemy 
modified. The reply elicited was that no new offence had been 
created by article 40. 6. I. i; that the offence of blasphemy is one 


8 The Constitution came into operation on December 29, 1937. 
® Bowman v. Secular Society [1917] A.C. 406. 

10 Ddsl Erreann Debates, vols. 67 and 68 passim. For the view that Art. 44 is 
merely a statement of fact, see Rev. P. McKevitt, The Plan of Society (Dublin, 
1944), p. 150. It may be noted that no attempt is made to analyse the legal 
meaning of this article in J. Blanchard, Le Droit Ecclésiastique CORRER PAR 
d'Irlande (Paris, 1958). 

11 The Insh Supreme Court has not yet had to decide the question as to hat 
extrinsic evidence is admissible in the interpretation of the Constitution as 
distinct from the interpretation of statute. 
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at common law, and that it is impossible to attribute article 
40. 6. I. i to any particular source.** 

The Constitution also provides that the state shall have two 
official languages, of which Irish is the first."? Therefore in 
endeavouring to collect the meaning of a constitutional provision 
one must look to the two versions, English and Irish, and, if 
there is a conflict between them, the Irish is to prevail. In our 
search to ascertain therefore what the word ‘°° blasphemous’? in 
the Irish Constitution means we must look to the Irish version. 
The word used in the Irish version is “‘ diamhaslach.”” For the 
meaning of it one must look to the dictionaries, for it is certainly 
no term of art in the Irish common law. According to Dineen, 
the standard modern work, “‘ diamhaslach ”? means ‘‘ blasphemous, 
impious.’’** It is only when one goes back to the older dictionaries 
that one finds a fuller definition, which, however, differs from that 
accorded to blasphemy, in English law today at any rate. Thus 
O’Brien defines ‘* diamhaslach’’ as ** blasphemous, the reproaching 
or dishonouring of God, the ridiculing of religion, or speaking evil 
of holy things.’ 1° 

This does not take one very far, in particular because Mr. 
de Valera himself originally drafted the Constitution in English; 
consequently in interpreting the Irish term ‘* diamhaslach,’’ one 
must do so in the light of the legal meaning, at the time of the 
drafting of the Constitution, of the English term ‘* blasphemous.” 

The position, therefore, is that the meaning of blasphemous in 
the Constitution is first of all considered to be in the light of the 
state of the Irish law as it was before the Constitution came into 
force. 


Irisa STATUTE Law 


In dismissing the charges in the Rose Tattoo case the District 
Justice attached importance to the fact that copies of the printed 
version of the play were, at the time, freely on sale in Dublin, 
despite the fact that there were in existence two Censorship of 


Publications Acts making provision for the prohibition of the sale . 


and distribution of ‘* unwholesome”’ literature. It therefore 
appeared that the published version of the play did not infringe the 
Acts.*" These Acts do not deal with profane or blasphemous 
literature; they are concerned largely with obscenity. However, 


12 Letter from the Assistant Secretary, Department of the Taoiseach, Dublin, 
dated November 24, 1968. 

13 Art. 8. 1 and 2 of the Constitution of Ireland. 

14 P. 8. Dineen, Irish-English Dictionary (new ed., Dublin, 1927). 

t5 To the same effect, see Thomas De Vere Coneys, Irish-English Dictionary 
(Dublin, 1849); O'Reilly’s Irish-English Dictionary (ed. John O'Donovan, 
Dublin, 1864) merely says ‘' blasphemous." 

16 O'Brien's Insh-English tchionary (Paris, 1788). 

17 Censorship of Publications Act, 1929 (No. 21 of 1929), and Censorship of 
Publications Act, 1846 (No. 1 of 1946). 
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the judgment suggests that the meaning given to obscenity (and 
profanity or blasphemy) in the operation of a statute may indicate 
also what is the meaning at common law of these terms. 


The Censorship of Films Act, 1928,** provides for the grant of 
a licence for public exhibition, by the Film Censor, unless he 
is of opinion that the particular film concerned is, inter alia, 
blasphemous. The Censorship of Films (Amendment) Act, 1925,?°, 
gives the Film Censor similar power with regard to the use of 
advertising material issued to publicise film performances. One 
might presume, therefore, that, in order to guide bim in his work, 
the Film Censor must employ some criterion as to what constitutes 
a blasphemous film. It has been alleged that the Italian film 
The Miracle was banned in Ireland in 1960 as blasphemous.*° 
However, inquiries directed to the Film Censor, for confirmation 
of this, and for information as to his interpretation of the term 
** blasphemous,” were referred to the Department of Justice, who 
stated that there is no record of a Film Censor having refused a 
certificate on the grounds of blasphemy, or of having had to 
consider the meaning of ** blasphemous ” as used in the Censorship 
of Films Act, and that it is not possible at this stage to say with 
certainty why in 1950 the then Film Censor (who has since died) 
refused his certificate to the particular film referred to.** 


By an English statute, the Blasphemy Act, 1697,** it was made 
a criminal offence for any person having been educated in, or at 
any time having made a profession of, the Christian religion to 
assert or maintain that there are more gods than one, or to deny 
the Christian religion to be true, or the Holy Scriptures to be of 
divine authority. This Act never applied in Ireland and there is 
no equivalent Irish statute.** Attempts were made to pass such an 
Act, but the complexities of Irish legislative procedure prevented 
it from reaching the Statute Book.* 

Among the relevant statutes applying in Ireland are the Profane 


18 No. 28 of 1923. 

19 No. 21 of 1925. 

20 Blanshard, op. ctt., p. 119. This film has been the cause of several judgments in 
the U.8.A. In Burstyn, Inc. v. Wilson, 348 U.S. 405, the Supreme Court 
determuned that New York could not ban it as sacrilegious; the Appellate 
Court of Illinois, First District, held in 1957 that the film was not '' immoral 
and obscene ': American Civil Liberties Union v. City of Chicago, 141 N.E. 
(2d) 56. 

21 Letters from the Secretary, Department of Justice, dated October 30, 1058, and 
February 12, 1959. 

22 9 Will. 8, c. 82 (Eng.) 

43 See Chronological Table of the Statutes affecting Northern Ireland (Belfast, 

1956), Part II: “ Statutes of the Realm from 1226 to the date of the Union of 

the Parliaments of Great Britain and Ireland, which affect, or ever affected 

the territory which is now Northern Ireland," pp. 562-101. If such an Act 

did apply in Ireland, it might be referred to for evidence of the policy of the 

law with regard to offences which are to be regarded as blasphemous. 

See Journal of the House of Commons of Ireland, vol. 2, pp. 262, 280, 317, 

826 and 829. 


a) 


a 


/ 


j 


156 THE MODERN LAW REVIEW Vor. 28 


Oaths Acts of 1685 and 1695." The latter renders profane cursing 
or swearing in the presence of a Justice punishable by a fine of 
one shilling, and in default imprisonment if the offender is a servant, 
labourer, soldier or seaman, and by a fine of two shillings, and in 
default imprisonment, in the cease of other persons.7* 

The English statute 8 Jac. 1, c. 21, by which persons using 
the name of the Holy Trinity profanely or jestingly, in any stage 
play, interlude or show, were made liable to fine of £10, did not 


apply in Ireland, and there is no corresponding Irish statute.’ 


However, the Irish Act of Uniformity, 1568,** forbade ridicule of 
the liturgy of the Established Church, This same Act also 
repealed a number of early Irish statutes °°’ against heresy which 
had been revived, although never put into operation during the 
reign of Mary.*° 

The Police Clauses Act, 1847,°? made it an offence publicly to 
sell or distribute any profane book, paper, print, etc., or to sing 
profane songs or to use profane language. The Town Improve- 
ments (Ireland) Act, 1854,°* made a similar provision. The Irish 
courts have never, it seems, been called upon to decide the meaning 
of “‘ profane ” in these or any other statutes. 

Apart from statute, the authorities in Ireland were much con- 
cerned, particularly in the seventeenth and eighteenth centuries, 
with the suppression of blasphemy and heresy. Thus in 1688, 
Thomas Wentworth, the Lord Deputy in Ireland, issued Lawes and 
Orders of Warre for the good Conduct of the Service of Ireland,” 
which provided: 


“ Let no man speake impiously and maliciously against the 
Holy and Blessed Trinity, or any of the Three Persons, God 
the Father, God the Sonne, and God the Holy Ghost, or 
against the true Articles of the Christian Faith, upon paine 
of Deathe.”’ 


In the first years of the eighteenth century the Irish Parliament 
showed considerable zeal in the suppression of unorthodoxy. In 
1687 the Irish House of Commons ordered that John Toland’s 
work, Christianity not Mysterious, should be publicly aa its 


25 10 & 11 Car. 1, c. 1 (Ir.) and 7 Will. 8, c. 1 (Ir.). 

a6 The equivalent English Act, the Profane Oaths Act, 1745 (19 Geo. 2, a. 21), 
contains a slightly different scale of fines; in particular it divides "other 
persons '’ into persons under the degree of ‘gentleman, for whom the fine is 
two shillings, and persons of or above the degree of gentleman, for whom the 
fine is five shillings. The Insh statute is silent with respect to gentlemen. 

87 See Gabbett, op. cit., vol. I, p. 73; also ‘‘ The Law of the Stage m Dablin ” 
(1908) 48 Insh Law Times and Solsestors’ Journal, pp. 200-210. The Theatres 
Act, 1843 (6 & 7 Vict. c. 68), did not apply in Treland. 

38 9 Eliz. 1, c. 2 (Ir.). 

a9 2 Ric. 3, c. 5; 2 Hen. 4, o. 15 and 2 Hen. 5,0. 7. 

sa 944P. & M.o. 9. , 

31 10 & 11 Vict. c. 89, 8. 28. 

32 17 & 18 Vict. o. 108, s. 72. 

33 London, 1638; Dublin (?), 1638. 
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importation into the county forbidden, and that the author should 
be prosecuted for blasphemy. Toland escaped trial by flight.** 

In 1708, John Asgill’s work, An Argument, proving that 
according to the Covenant of Eternal Lafe, revealed in the Scriptures, 
Man may be translated from hence tnto eternal life without passing 
through Death, etc., was ordered to be burnt by the House of 
Commons. Asgill himself, being a Member of the House, was 
expelled and declared forever thereafter incapable of being a 
Member of that House. He subsequently became a Member of 
the English Parliament.” 

In 1711 the Irish House of Lords ordered the burning of the 
Sermons ** of Joseph Boyse, a Dublin Presbyterian minister and 
friend of Emlyn, on the ground that they were ‘‘false and 
scandalous’? and contained matters reflecting on the episcopal 
order.*” 

In 1718 the Lower House of Convocation made a complaint to 
the Irish House of Lords of certain remarks made by Robert Moles- 


‘worth, a member of the Commons, when the clergy attended in 


Dublin Castle to present an address to the Viceroy. The words 
that were complained of were ‘‘ They that have turned the world 
upside down, are come hither also.” ° These were declared by 
Convocation to constitute ‘f an indictable profanation of the Holy 
Scriptures.” The Lords hesitated to take action in a matter 
properly within the sphere of the Commons, and the dissolution 
of Parliament put an end to the proceedings.** 


34 See John Toland, Christranity not Mysterious: or, A Treatwe shewing That 
there 18 nothing in the Gospel contrary to Reason, nor above it: And that no 
Christian Doctrine can be properly call'd A Mystery. To whch ts Added, 
An Apology from Mr. Toland, in relation to the Parliament of Ireland's ordering 
this Book to be burnt (London, 1702); Journal of the House of Commons of 
Ireland, vol. 2, p. 190. The action taken by Parliament in this case was in part 
at least due, ıt seems, to a book published by a Fellow of Trimty College, 
Dublin, Peter Browne, who, ın his work, A Letter in Answer to a Book entitled 
Christianity not Mysterious (Dublin, 1697), wrote: '' How far Men ın Power, 
according to their several status, are oblig’d to intermeddle in pomt of 
Conscience, I shall not now enquire. But sure I am in point of Policy it 18 
become no less necessary. For writers of this Strein have given broad hints, 
that they are as little friends to our Government as our Religion. This man 
can say, ‘ That apn ata are made for the People,’ and everyone knows, what 
Doctrines of Rebellion men sre wont to insinuate by this saying. Now 
what would this man have said, if he durst have spoke as plainly of Government 
as he hath done of Religioni "’ (at p pp. 208-209). 

35 See Froude, op. ctt., vol. I, p. 883; Journal of the House of Commons of Ireland, 
vol. 2, . 817 and 333. 

36 oe ge, Sermons (Dublin, 1708). 

37 ' Killen, Ecclesiastical History of Ireland (2 vols., London, 1875), vol. 3, 
be 212-18. Bee also article ‘‘ Joseph Boyse ” in Dictionary of National Bio- 
graphy. 

38 Cf. Acts, xvii, 6. When Paul and Silas were preaching in Thessalonica they 
met with hostility from certain persons who spoke of the apostles in these terms: 
" These men who have turned the world upside down have come here aa: 5 
See Holy Bible: Revised Standard Version. 

39 Bee Froude, op. cst., vol. I, pp. 8956-896; Journal of the House of Lords of ie 
land, vol. 2, pp. 441-448; Journal of the House of Commons of Ireland, vol. 2. 
p. 778. 
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In spite of the efforts of Parliament, Convocation remained 
bitterly discontented with the Government’s inactivity in the face of 
widespread ‘‘ Infidelity, Heresy, Impiety and Popery.” *° 

_ In 1756 Robert Clayton, Bishop of Clogher, chaplain to the 
King’s Inns *? and author of An Essay on Spirit,** which purported 
to examine the doctrine of the Trinity in the light of reason and 
nature, proposed in the Irish House of Lords that the Nicene and 
Athanasian creeds should in future be left out of the liturgy of 


the Church of Ireland.** His proposal which he published in a , 


pamphlet in 1757 and his known anti-Trinitarianism so offended his 
fellow bishops that steps were taken to secure his prosecution for 
blasphemy. However, he died before the prosecution could be 
mounted.** | 

From this brief survey it seems clear that in the early eighteenth 
century both Convocation and Parliament regarded the mere 
expression of views critical of certain doctrines of Christianity, in 
particular of the Church of Ireland, to be blasphemous, even when, 
put forward soberly and sincerely without any evidence of abuse 
or scurrility. 

Case Law 


Originally punishment of the expression of religious unorthodoxy 
fell within the sole jurisdiction of the ecclesiastical courts. In the 
first half of the fourteenth century there was a wave of heresy in’ 
Ireland which manifested itself in a twofold form, the denial of 
cardinal doctrines of the Catholic Church, and sorcery or witch- 
eraft.“© The most famous of these trials was that of Dame Alice 
Kyteler who was tried for heresy and witchcraft with sixteen others 
of her sect in 1824 in Kilkenny.** In 1827 Adam O’Toole was burnt 


409 See A Representation of the Present State of Religion, with Regard to Infidelity, 
Heresy, Imprety and Popery: Drawn up and Agreed to by Both Houses of 
Convocation in Ireland, pursuant to Her Majesty’s Command in Her Royal 

' Inoencs (Dublin, 1711). 

41 B. T. Duhigg, History of the King’s Inns (Dublin, 1808), p. 856. 

42 An Essay on Spint, etc. (London, 1751). This work contains a fine plea for 
the toleration of religious unorthodoxy. 

43 R Mant, op. oit., vol. 2, p. 616. 

44 Ibid. p. 617; W. D. Kallen, op. ctt., vol. 2, p. 257. See also Sir John Mac- 
donell, “ Blasphemy and the Common Law,” 88 Fortnightly Review, New 
Series (1883), pp. 776-789 at p. 782, note 1. . 

45 Bt, J. D. Beymour, Irish Witchoraft and Demonology (Dublin, 1918), p. 60. 

46 Bee A contemporary narrative of the proceedings against Dame Alice Kyteler, 

rosecuted for sorcery in 1824, by Richard de Ledreds, Bishop ki Ossory (ed 
y Thomas Wright for the Camden Society, London, 1848); H. C. Lea, A 
History of the Inquisition of the Middle Ages (London, 1886; New York, 1906, 
8 vols.), vol. 1, p. 354, and vol. 8, pp. 456457; Montague Summers, The 
Geography of Witchoraft (London, 1927), pp. 85-01; W. Carrigan, The History 
and Antiquities of the Diocese of Ossory (4 vols., Dublin, 1905), vol. 1, pp. 
40-55; J. T. Gilbert, History of the Viceroys of Ireland (Dublin and London, 
' 1865), pp. 153-162. 
e Curiously enough, one difficulty met with by the prosecution in this case 
' aroge from & difference between the ecclesiastical law of England and Ireland; 
` the canons against heresy were unknown in Ireland. See G. Parrinder, 
Witchcraft (Harmondsworth, Middlesex, 1958), pp. 86~86. 
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in Dublin for denying the incarnation of Christ, the Trinity of 
Persons and the authority of Rome.“’ In 1858 two men were burnt 
in County Clare for heresy.** 

The writ de haeretico comburendo by which the common law 
came to the assistance of the ecclesiastical law with respect to the 
infliction of the death penalty was abolished in Ireland in 1696.*° 

During the course of the seventeenth century the common law 
courts in England came to exercise jurisdiction over blasphemous 
offences.*° The outstanding landmark in this process is R. v. Taylor 


" (1676).51 The earliest case reported, of a blasphemy prosecution in 


the cOmmon law courts in Ireland, is the trial of Thomas Emlyn, 
a Unitarian Minister in Dublin, in 1708.57 Emlyn had written a 
book, A Humble Inquiry into the Scripture Account of Jesus Christ, 
published in Dublin m 1702. This so outraged orthodox religious 
opinion, as well as members of the Dissenting community, that the 
authorities were obliged to prosecute Emlyn. He was charged 
upon indictment with writing and publishing a book, with seditious 
intent, wherein he had asserted that Jesus Christ was not equal 
to God the Father. He was found guilty on this charge, fined 
£1,000, together with a year’s imprisonment. He was also obliged 
to find security for good behaviour for life. 

The Chief Justice, Sir Richard Pyne, seems to have conducted 
the case in a manner aimed at securing Emlyn’s conviction. He 
angrily informed the jury that if they acquitted, ‘“ My Lords the 
Bishops were there,” suggesting that proceedings would be taken 
against Emlyn in the ecclesiastical courts if the common law courts 
failed in their duty." When finally a verdict of guilty was returned 
and Emlyn had been sentenced, the Chief Justice informed him 
that he should be thankful he did not live in Spain or Portugal, 
where he would have been burnt for his blasphemy. 

Commenting on Emlyn’s case, many years later, in a case con- 
cerned with the distribution of certain property among the Dublin 


47 W. Alison Phillips, History of the Church of Ireland (8 vols., London, 1983-84), 
vol. 2, p. 108; R. Mant, History of the Church of Ireland (2 vols., London, 
1850), vol. 1, p. 29. 

48 Mant, op. cit., vol. 1, p. 30; W. Alison Phillips, op. ert., vol. 2, p. 108. See also 
D. F. Gleeson, “A Fourteenth Century Olare Heresy Trial," Insh Ecclesi- 
araon Record (Dublin), 5th series, vol. 99 (1958), pp. 86-42. 

49 7 Will 8, o. 2 (Ir.). The equivalent English statute was 29 Car. 2, o. 9. 

50 For an account of this process, see Nokes, op. cit., pp. 21-04. 

51 Sub nom. Taylor's Cass. T Vont. 298; 86 E.R. 189; sub nom. R. v. Taylor, 8 
Keb, 607 and 621; 84 E.R. 906 and 914, 

52 See G. Matthews, An Account of the Trial on 14th June 1708 before the Court 
of Queen's Bench Divmion of the Rev. Thomas Emlyn for A Publication against 
the Doctrine of the Trinity, with a sketch of his Associates, Predecessors and 
Successors (Dublin, 1887); The Works of Mr. Thomas Emlyn (8 vola., 4th ed., 
London, 1746), vol. 1, pp. iii-cxli (Memoir of the Life and Writings of Mr. 
Thomas Emlyn). 

53 A Trus Narratwe of the Procsedings of the Dissenting Ministers of Dublin 
against Mr. Thomas Emlyn; and of hss Prosecution, eto., in the Secular Court 
(ondon, 1719), p. 48. 

54 Sir John Macdonell, op. cit., p. 782. 


160 THR MODERN LAW REVIEW Vor. 28 


Dissenting groups, Sir Edward Sugden, then Lord Chancellor of 
Ireland, said: 


ss... Iam not called upon to give any opinion whether that 
prosecution was right or wrong; but it proves this, which is 
of great importance, that as the law was then administered, it 
was blasphemy to deny the Divinity of Christ; and Mr. Emlyn 
was accordingly convicted of blasphemy in the Queen’s Bench, 
on that ground, and suffered a long imprisonment, and a fine 
of considerable amount. I know this as a matter of fact in 
this cause. Mr. Emlyn had not spoken with irreverence of 
Christ; his was a candid inquiry and he could not be convicted 
on that ground; but his defence was inadmissible by law, and 
he was convicted.” 5 


Following Emlyn’s case there occur a number of incidents which 
might have thrown light on the view of blasphemy taken by Irish 
law but for the fact that there are no adequate reports of them. 
Thus in 1726 two men were tried and acquitted by the King’s Bench 
on a charge of blaspheming, in that they were alleged to have drunk 
“a Health to the Devil and his Angels, and Confusion to Almighty 
God.” They were acquitted owing to the bad character of the only 
witness for the prosecution, “‘she being as "tis said, a Vile 
Woman.” ** In 1794 an undergraduate of Trinity College, Dublin, 
John Burk, was expelled by the Board for expressing heretical and 
blasphemous opinions to the effect that Christ was not the son of 
God, that the mode of creation described in Genesis was unreason- 
able, and that Hell did not answer his conception of a future 
state.” The views of Arthur Browne, Senior Fellow, Regius 
Professor of Laws in the University, and author of A Compendious 
View of the Ecclesiastical Law of Ireland,**® on this case would be 
of some value if there were any record of them. A legal dispute 
about the will of William Thompson, an Irish Socialist and feminist, 
occupied many years in the second quarter of the nineteenth 
century. It was argued that a gift to republish Thompson’s writings 
which expressed many unorthodox views on religion and other 
matters should not be upheld. The case, however, appears to have 
been decided on other grounds.** 


55 Att.-Gen. v. Drummond (1842) 1 Dr. and War. 858 at 884. J 

56 Soe The Whole Trial and Examination of Ventsent FitzGerald; John Jackman 
who were Try’d this Present Tuesday being the 14th of this instant June 1796 
for blasphemy, etc. (broadsheet) (Dublin, 1726). This 1s to be found ın Trinity 
College, Dublin, Library; it 18 No. 66 in a volume of Irish Pamphlets (press 
mark: Press A. 7. 4). 

57 R. B. McDowell, Insh Public Opinion 1750-1800 (London, 1944), p. 176. Bee 
also Trial of John Burk of Trmty College before the Board of Senior Fellows 
(Dublin, 1794). 

58 2nd ed., Dublin, 1808. It may be noted that in this work Browne states that 

e the ecclesiastical law of Ireland with regard to blasphemy was the same aa in 
England at the time (at p. 865). ; 
58 ee P. Pankhurst, Willam Thompson (1775-1888) (London, 1964), pp. 185~ 
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In 1817 there occurred a case which, while not a prosecution 
for blasphemy, contains some dicta which are of relevance. The 
case was a prosecution initiated by Roger O’Connor, the father of 
Feargus O’Connor, the Chartist, and himself a man of strongly 
held unorthodox views in religion and politics. Having been 
acquitted of a charge of mail robbery O’Connor secured the prosecu- 
tion for perjury of one Daniel Waring who had given evidence 
against him." In the course of cross-examination O’Connor was 
_ questioned as to his religious beliefs. Asked whether he believed 
‘in our Saviour,” O’Connor turned to the court to inquire: ‘f Am 
I subject to any pains or penalties if I say I do not? ?” The court 
assured him he was ‘** not by our law.” =- Having given evidence 
that he believed in the Old Testament only as an historical record 
and in the New Testament only as relating to a human reformer, 
he was again assured by Mr. Justice Daly, probably the most 
liberally minded man on the Irish Bench at that time: 


“I have taken down your answer (sic), and I think it fair 
to,tell you that it does not subject you to any penalties in 
these courts.” ° 


In the course of his summing-up Mr. Justice Daly added: 


“«, ..I1 trust I am not superstitious—Mr. O’Connor will prob- 
ably think me so, when I say that a man who denies the authen- 
ticity of the Holy Scriptures, both old and new, who believes 
that the Saviour of this world who came to redeem mankind, 
and hold out the strongest motives and sanctions to moral 
duty, was a dupe or an Impostor, does not only stand dis- 
paraged in his testimony, but should be considered as not 
sworn at all,” 8 


The next trial in Ireland for blasphemy, of which there is some 
more adequate record, was that of John Syngean Bridgman, alias 
Brother John, in 1852.°* It appears that Brother John, a Franciscan 
friar, had burnt a Protestant Bible, in an area where considerable 
efforts were being made to convert -the local inhabitants to 
Protestantism. Considerable hostility existed between the friar and 
the Protestant missionaries, a number of whom gave evidence 
against him in court. Brother John stood indicted: 


so R. W. Greene, A Report of the Trial of Daniel Waring upon the Prosecution of 
Roger O'Connor, Esq., eto., for Perjury (Dublin, 1817). See also R. R. Mad- 
den, The Unsted Inshmen, Thetr Lives and Times, Second Series (2nd ed., 
London, 1868), pp. 606-607. 

61 R. W. Greene, op. oit., p. 20, 

2 R. W. Greene, op. cit., p. 21. 

63 Op. cit., P. 58. 

è4 This case is referred to as R. v, Anon., by Nokes, o p 117 (r); it is also 
referred to in R. v. Petoherins (1855) 8 hj. Tr. (N. p 1086 a 1087; 7 Cox O. n 
79 at 84. 

A full account of the trial is to be found in Rev. P. M'Loske e7, The Trial axa 

Conviction of a Franotscan Monk, at Mayo Spring Assizes, 1852, for burning 
and blaspheming the Holy Soriptures (Dublin, 1852), Ta 
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“that he not having the fear of God before his eyes, but 
intending to scandalise and vilify the true Protestant religion, 
as by law established within these realms, and to blaspheme 
the Holy Gospel of God and of Our Saviour Jesus Christ... 
unlawfully, wickedly, and blasphemously, in the presence of 
divers liege subjects of our Queen, set fire to and partly con- 
sumed by fire a copy of the Holy Gospel of God, being the 
authorised version thereof, appointed to be read in Churches, 
called the New Testament; and then and there holding in his 
hands said New Testament, wickedly and blasphemously» in 
the presence and hearing of divers liege subjects, then and there 
pronounced and spoke with a loud voice, and published of and 
concerning said New Testament, as aforesaid, these profane 
and most blasphemous words, that is to say, that it (meaning 
the New Testament) is not the Word of God, but the Word of 
the Devil, and the Devil’s Book—Luther’s Bible, or your 
Heretic Bible—to the great dishonour of Almighty God, and 
in contempt of the Protestant religion, and to the great scandal 
of the profession thereof, and against peace, ete.” ° 


In charging the jury Baron Lefroy said: 


s . you are to try whether the traverser is at liberty to 
indulge his uncharitable feelings under the plea of the conduct 
of others [there had been a suggestion that his action had been 
provoked by the activities of the Protestant missionaries], and, 
by his conduct insult Christianity itself. . . . It is for you to 
say whether these charges have been proved or not, and whether 
you are satisfied that he said he was not burning the Word of 
God, but the Word of the Devil, and whether the words were 
applied to the authorised version of the Scriptures; because 
whether it be the Douay Bible or the Rhenish Testament; and 
the words used would be blasphemous against either version, 
as showing a want of reverence for the Scriptures; because it 
is not the version of the Scriptures which will warrant the 
commission of such an offence. It is not because fallible man 
cannot agree upon the translation of a portion of the Scriptures, 
that they are to be treated with this want of reverence; that 
because it is not a particular translation, it shall be treated 
with such vilification. Is it to be held that, when the law 
of the land sanctions a certain version, and calls it the 
authorised version, it is to be said that any man, .be his 
opinions what they may, shall pour contempt upon it, and 
thus be guilty of a violation of the law? Is he to be at liberty 
to throw that book into the fire, and say that he vilify that 
book which the law has sanctioned? It has been said to you 
that this act must be done with intent, and on that the law 
is clear; every man is presumed to understand the consequences 
of his own acts. If a man can throw a book into the fire, 
whether it be the Douay Bible or the authorised version, and 
ə if you believe that he did not intend any contempt, then you 
should acquit him: But if you believe that he did burn the 


5 Rev. P. M'Loakey, op. oit., p. 13. 
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book, and made use of the language it will be your duty to 
find him guilty.” °° 
Brother John was found guilty. The sentence was that he should 
be bound over to keep the peace and be of good behaviour for 
seven years.*’ 


In 1855 occurred another case involving Bible burning. The 
Reverend Vladimir Petcherine, Redemptorist Father, delivered a 
series of sermons in Kingstown, aimed at discouraging people from 
reading ‘‘ evil” literature.°* He invited his listeners to collect 
together such literatures of this kind as they possessed, and to 
bring them to him for burning on a bonfire in the chapel yard. 
Defending Petcherine, Thomas O’Hagan, a.c., said: 


‘ And the people obeyed his call, and multitudes of books 
were brought to him—pampbhlets in bundles—infamous periodi- 
cals which are the daily food of the popular mind in England— 
translations of sensual novels from the French, and vile English 
novels, whose very names are an abomination.” 6° 


Unknown to Father Petcherine, among the bundles of books 
brought for burning there was a copy of the Bible. Upon his 
being charged upon indictment with blasphemously burning the 
Bible, the jury had little difficulty in finding that Petcherine was 
not guilty. In his direction to the jury Baron Green expressly 
approved the remarks of Lefroy quoted above, to the effect that 
the particular version of the Bible that was burned was immaterial; 
what was material was whether the defendant intended to burn the 
Bible, and said: 


“ It has been truly stated to you that the Christian religion 
is part and parcel of the law of this land. Any publication or 
conduct tending to bring Christianity or the Christian religion 
into disrespect, or to expose it to hatred or contempt, is not 
only committing an offence against the Majesty of God, but is 
in violation of the common law of the Jand. Among the ways 
in which that offence may be committed is by exposing the 
Word of God, or any part of it, to obloquy or hatred. The 
highest authorities have laid down the law in that way, both 
ancient and modern. It is now for you, with these observations, 
to consider, first whether you are satisfied in the way that I 
have described to you that any copy of the Holy Scriptures, 
or any Bible of the authorised version, was in point of fact 


66 Rev. P. M’Loskey, op. oit., pp. 26-27. 

67 Ibid. p. 27. 

_ 68 R. y. Petcherine (1855) 7 Cox 0.0. 79. See also J. Boyle, A Special Report 
of the Trial of the Rev. Vladimir Petcherine (one of the Redemptorist Fathers) 
ın the Court House, Green St., Dublin, December 1855, on an indictment 
charging him with burning the Protestant Bible at Kingstown (Dublin, 1856, 

69 Selected Speeches and Arguments of the Rt. Hon. Thomas, Baron O’Hagan 
(ed. G. Teeling, London, 1885), p. 261. The whole speech for the defence is 
given at pp. 284, 
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burned. Next, whether you have any reasonable doubt that 
the traverser knew it and sanctioned it.’ 7° 


Commenting in an anonymous article on this case, Cardinal Wiseman 
criticised it on two main grounds. First, that it was not desirable 
that all versions of the Bible should be regarded as being equally 
deserving of the protection of the law. Secondly, that it was ridicu- 
lous for a blasphemy prosecution to have been brought against 
Father Petcherine, when prosecutions might more suitably have 
been initiated by the Crown against secularist propaganda ins 
England.” : 

Professor Kenny refers to another Irish case, decided in 1909, 
which held that to appear in public dressed as Christ constitutes the 
offence of blasphemy.’* However, it has not been possible to find 
a report of any such trial. Perhaps Professor Kenny had in mind 
a hearing before the Recorder of Dublin when the manager of a 
skating rink applied for a dancing and music licence. Counsel 
appearing for the applicant referred to an incident which had become 
a matter of public notoriety. A week before a man had appeared 
at a public carnival at the skating rink, dressed in a manner which 
was calculated to suggest that he was Christ. The manager ordered 
him to remove the letters *‘J.H.S.’’ from his back. When this 
was done the costume was quite inoffensive. The Recorder in 
granting the licence said: 


**. .. that as the man might be made responsible for his con- 
duct on another occasion, he refrained saying what he thought 
of it. A graver or more terrible outrage it was almost 
impossible to conceive.” 7° 


From:‘these few Irish cases it would appear that at the beginning 
of this century the offence of blasphemy might be committed rather 
because of the matter than the manner of what was said or done.” 
The outstanding problem is whether the judgment of the House of 
Lords in Bowman v. Secular Society ™ had the effect of altering 
the Irish law of blasphemy. Their lordships were unanimous in 
accepting Lord Coleridge C.J.’s dictum in R. v. Ramsay and 
Foote”? that, if the decencies of controversy are observed, even 
the fundamentals of religion may be attacked without the author 
of such attacks being guilty of blasphemy. It would be possible in 
Irish law today to avoid giving full effect to this decision only on 


70 7 Cox C.C. 79 at 84. . 

71 ‘* Bible- ares 40 Dublin Review (1856), pp. 200-253. 

™ Kenny, op. oit 140. 

™ The Times oaio], October 28, 1909, p. 10, col. 4. 

T4 The only authority to the contrary is to be found in the obiter dicta in O'Connor 
vV. oe (1817), ante. 

1#. [1917] A.C. 406. See also ‘ Beata to a Secular Society,” 51 Irish Law Ttmes 

- and Solicitors’ Journal (1917), pp. 245-246. 

74, (1883) 15 Cox C.C. 281 at 23d Being a decision of the ne Q: B.D. this 
case could only be of persuasive authority in Ireland. 
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one of two grounds, (a) That in Bowman v. Secular Society the 
House of Lords were sitting as an appeal court in an English case 
applying English law, and that decisions of the House of Lords 
before 1922 are binding on Irish courts only if the decision given by 
the House was on appeal from Ireland, and hence applying Irish 
law.”" In fact the Supreme Court in Ireland has never shown the 
slightest evidence of any tendency to adopt such a restrictive 
approach.”* (b) That the Constitution, as it now stands, of the 
_ Irish Republic has had the effect of altering the pre-existing law, 
including its modification in the light of Bowman’s case. This is 
quite’a tenable argument in the light of the particular provisions 
of the Constitution which have been quoted earlier on. 

Bowman’s case is also authority for the principle that public 
policy does not require the courts to refuse to assist the subversion 
of Christianity by upholding the gift to a secular society as valid. 
Irish publie policy today is grounded in the Constitution. It seems, 
therefore, that as regards gifts to secular societies and bodies con- 
ducting anti-religious or irreligious activities, it is possible that 
Irish courts would refuse to enforce them on the grounds of public 
policy, in particular art. 44. 1 of the Constitution. What other 
legal effect may this article have? It would seem capable of 
rendering unenforceable, or perhaps simply non-charitable, gifts 
for the purposes of religions other than those specifically named or 
which existed in Ireland on December 29, 1987. Its effect might 
be even more drastic, as, for instance, to deny to parents who belong 
to a non-recognised religion the right to educate their children in 
that particular religion." It perhaps should be pointed out that 
this ig not an unreal problem, e.g., there are now in Ireland 
refugees from Asia, whose religions can hardly be said to have 
existed in Ireland in 1987. 

To return to the effect of the provisions of the Constitution on 
criminal responsibility for blasphemous offences, there is no case 
law here to guide us to the answer. One may look for suggestions 
from the text-writers. With one exception they are all silent on this 
problem. The exception is Mr. O Siochain’s Criminal Law of 
Ireland.®° The chapter on ‘‘ Offences against Religion ” is not very 
helpful. At the outset blasphemy is defined in such a way that it 
is uncertain whether the element of scurrility or a tendency to 
provoke a breach of the peace is necessary.” Then Mr. O Siochain 


™? This possibility is discussed, and dismissed, by Professor J. L. Montrose, 
‘* Ratio Decidendi and the House of Lords ` (1057) 20 M.L.R., pp. 124-180 
at 126-127. 

78 Cf. Boylan v. Dublin Corporation [1940] I.R. 60 at 65 and 77; and Minister of 

tnance and Att.-Gen. v. O'Brnen [1949] I.R. 91 at 116 and 150. 

19 Cf. Constitution of Ireland, art. 42. 

89 8rd ed., Dublin, 10962, Chap. XXI. 

81 Ibid. p. 216: “ To speak or write offensively about God or religion, as to ee 
the existence of God, or to bring God or religion into contempt, ridicule or dis- 
belief is blasphemy.” Does this mean that the speech or conduct must not 
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cites Canon 2828 of the Roman Catholic Church for a definition of 
blasphemy.*? This latter definition clearly does not necessarily 
involve a tendency to provoke a breach of the peace. What is the 
significance of this citation? It surely can have no legal relevance 
unless Mr. O Siochain believes that the Constitution has altered 
the legal meaning of blasphemy. This in fact may be the case 
for he later says that blasphemy, in virtue of articles 41. I. 1 and 
40. 6. I. 1 of the Constitution, “f now also is an offence against 
the Constitution.” ** Finally Mr. O Siochain states: . 
“The propagation of anti-Christian doctrines, apart, from 
scurrility or profanity, does not constitute the offence of blas- 
phemy and is not criminal.” ** 
This definition is circular and not of much value if, as has been 
suggested already, profanity is synonymous with blasphemy." 


CONCLUSION 


The conclusion is then forced upon us that there is considerable 
doubt as to the meaning of the term “‘ blasphemous ” as used in the 
_ Irish Constitution and in modern Irish legislation. The Constitution 
is open to a retrogressive interpretation which would discard the 
progress which has been made in the legal toleration of sincere 
religious dissent and rational! disbelief; the high-water mark of which 
is to be seen in Bowman’s case. Not only may the Constitution be 
interpreted in a way unfavourable to the non-believer, but even to 
members of religions other than those which are recognised by the 
Constitution. Such uncertainty is undesirable. In such circum- 
stances one may be tempted to echo Walter Bagehot’s tart remark: 


‘ No one knows what blasphemy is or sedition is, but all 
know that they are vague words which can be fitted to any 
meaning that shall please the ruling powers.” 

Common lawyers may pride themselves on the extent to which a 
degree of certainty has been introduced into the definition of blas- 
phemy. It seems regrettable, therefore, that the Constitution of 
the Irish Republic should have thrown the matter once more into 
confusion and obscurity. 
Pau, O’Hiccrs.* 
merely, for example, deny the existence of God, but must also contain a 


further element of offensiveness, or does mere denial amount to the offensiveness 
Pry wake for the crime of blasphemy ? 


to the Canon Law, blasp aa is AY ii or written words of 
insult to God or His Saints or sacred ra 
23 Ibid. 
84 Ibid. p. 216. 


$5 See ae note 8. The particular phrase used by Mr. O Siochain here 
comes from the headnote to Bowman v. Secular Society [1917] A.C. 406. How- 
ever, the judgments in that case do not anywhere employ this particular 
e definition. It should perhaps be added that Mr. O Biochain also cites Bow- 
man's case as passes for a principle of law which was in fact rejected by 
. the majority judgm 
* B.A., LL.B. (Dublin); Fellow of Christ's College, Cambridge. 


INTERNATIONAL LAW AND HUMAN 
RIGHTS 


Tax main problem which confronts international lawyers today is 
the problem of the effectiveness of international law.’ There 
would seem to be two essential conditions which must be satisfied 
befone any law can be effective. First, there must be a funda- 
mentally similar sense of values amongst at least a majority of the 
persons to whom the law is to apply. If this is absent the law has 
no real strength.? Secondly, there must be a legal system. 
Although there can be no adequate definition of a legal system, 
except in a relative sense, it is probable that there must be 
machinery to lay down the provisions of the law (e.g., a legislature), 
to decide on the meaning of the law and its application to particular 
cases (€.g., the courts), and to enforce the decisions of those who 
apply the law (e.g., the police).* The whole problem appears 
particularly clearly in the matter of human rights. 

The first attempt to bring ‘* human rights ”’ as a whole within 
the scope of international law was made in the United Nations 
Charter. Thus article 1 (8) provides that the organisation and its 
members shall seek ‘fto achieve international co-operation... 
in promoting and encouraging respect for human rights... without 
distinction as to race, sex, language or religion.” It is probable 
however that this article provides no legal obligation to respect 
human rights,‘ and even if it did the extent of the obligation would 


. be disputable since it is nowhere defined in the Charter. The 


Economic and Social Council, however, being charged with the 
task of promoting human rights,* has set up a Commission under 
authority in the Charter’ for the purpose of preparing an Inter- 
national Bill of Human Rights with effective machinery for its 
enforcement. The initial result of the Commission’s work was the 
adoption in 1948 by the General Assembly,’ of the Universal 
Declaration of Human Rights.’ 


1 Schwarzenberger, The Impact of the East-West Rift on International Law, 
vol. 86, Transactions of the Grotius Bociety. 1950. 


' 3 Brierly, The Law of Nations (5th ed.), p. 111. 


3 Ibid. p. 78. ‘Among the most serious shortcomings of the present system 
are the rndimentary character of the institutions which exist for the making 
and the application of the law . 

4 Goodrich & Hambro, The Charter of the United Nations—Commentary and 
aude p. 97; Oppenheim, International Law (ed. Lauterpacht), 8th ed., 
vol. I, p. 788. 

5 Ibid., and Oppenheim, op. cit., p. 740. 

e Art. 62 (2), and see art. BB (o). 

T Art. 78. s 

8 The Declaration as a whole was adopted by 48 votes with 8 abstentions. 

° Genoral Assembly Resolution 217 (OD, December 10, 1948. Treaty Series, 
“ United Nations No. 2 (1949)."" Cmd. 7662. 
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The Declaration suffers from three defects. It does not impose 
any binding obligation in respect of the rights with which it deals,*® 
but even if it did, there is no provision for any machinery of enforce- 
ment, other than the United Nations itself. Furthermore, its 
provisions are insufficiently precise to enable states to determine 
the exact scope of their obligations. Thus Article 8 provides that 
‘* Everyone has the right to life, liberty and security of person,” 
but no article specifies any circumstances in which a person might 
properly be deprived of his life or liberty.** Article 10 also provides 
for “a fair and public hearing by an independent and impartial 
tribunal, in the determination of (a person’s) rights and obligations 
and of any criminal charge against him.” Here again the article 
does not set out any circumstances in which a hearing need not be 
in public, nor does it provide any criteria, procedural or otherwise, 
for determining whether or not a hearing is “‘ fair.”’** 

The reason for this imprecision is not far to seek. It lies in the 
differing attitudes of states to the values therein expressed and it 
was this vagueness itself which alone made possible the wide 
acceptance of the Declaration.» Thus the racial policy of the 
Union of South Africa, the attitude of Moslems to women, and of 
Communists to individuals, are found acceptable to some but not to 
others. The result is that until these differences are ameliorated, 
it will remain impossible to import precision, and therefore effec- 
tiveness, into this branch of international law. The lessening of these 
differences depends upon a favourable political and moral climate 
rather than on legal action except in so far as the latter may help 
to create such a climate. 

There is, however, one important way in which international law 
may be made more effective. It is by seeking out those areas in 
which agreement, on such matters as human rights, can be most 
easily reached, owing to basic similarities of thought and action.** 
One such area appears to be Western Europe * where, in 1950, 
fifteen countries ** signed a Convention for the Protection of Human 


10 Oppenheim, pi: 745. The Preamble states that ‘‘ This Universal 
Declaration ae Human ights ... (is)... a common eae of achievement 
to the end that... every organ “of oat ae . shall strive... to 


promote respect for these rights and freedoms. 

11 Cf. art. 5, European Convention on uan Rights (infra) which “qualifies 
the right to liberty by provisions as to ‘‘ lawful arrest or detention." 

14 Cf. art. 6 (i), European Convention, as to the exclusion of the public “ 
the interests of morals, public order or national security, where the alra 
of juveniles or the protection of the private life of the parties so require, or 
to the extent strictly necessary in the opinion of the court in special circum- 
stances where publicity would prejudice the interests of justice.” 

13 Oppenhemn, op. cit., p. 748. 

14 Oppenheim, op. cit., p. 744. 

15 Preamble to Huropean Convention, 1950. 

16° Vig.: Belgium, Denmark, France, German Federal Republic, Greece, Iceland, 
Trish Republic, Italy, Luxembourg, Netherlands, Norway, Saar (although a 
signatory to the Convention, its. general , position is anomalous),, Sweden, 
Turkey, United Kingdom. 
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Rights and Fundamental Freedoms,*’ designed to give effect to 
the Universal Declaration of 1948.1!" Although narrower than its 
predecessor in that certain rights, for example, the right to 
nationality,** to freedom of movement within and in leaving and 
returning to one’s country,”° to participate in government,”’ to social 
security,** the right to work,’ and the right to an adequate 
standard of living,** are omitted, the rights which are protected are 
carefully defined as are the circumstances in which derogation from 
, their strict observance is permitted. 

Thus article 11 (2) repeats, in respect of the right of freedom of 
association and assembly, the limitations to be observed in restric- 
ting any of the rights guaranteed by the Convention. It provides 
that ‘‘ No restrictions shall be placed on the exercise of these rights 
other than such as are prescribed by law and are necessary in a 
democratic society in the interests of national security, or public 
safety, for the prevention of disorder or crime, for the protection 
of health or morals or for the protection of the rights and freedoms 
of others.’ Other restrictions are allowed ‘in time of war or other 
public emergency threatening the life of the nation .. .’?** and 
article 17 contains the important provision that neither persons 
nor states have any right to aim at the destruction or limitation of 
these rights except as the Convention permits. 

These provisions represent a considerable advance on those of 
the Universal Declaration, but the most important advance in the 
European Convention is that it contains adequate provisions for its 
own enforcement. Thus it provides for supervision of its obli- 
gations by a Commission ** (established in 1954),7" for the indepen- 
dent determination of breaches by a special court ** (established on 
January 21, 1959), or by the Committee of Ministers of the 
Council of Europe, and for enforcement of the Convention either 
by the court or by the Committee. The function of the court and 
of the Commission is, in the words of the Convention, ‘‘ to ensure 
the observance of the obligations undertaken by the High 
Contracting Parties.” *° 


The Commission, consisting of persons elected by the Committee 
of Ministers,*? has jurisdiction in two cases. By article 24, it may 


17 Treaty Series No. 71 (1958) Cmd. 8969. 18 Supra, note 9. 
19 Art. 15. i 


20 Art. 18. 

21 Art. 21. 

23 Art. 22. 

23 Art. 23. 

24 Art. 26. ; rae , 

25 Art. 15. i ` aa ae 

36 Arta 20-87. 

27 The Convention came into force on aie 8, 1953, on ratification by ten 
signatories: Art. 88 (2). 

28 Arts. 38-56. ©. 

29 After acceptance of its jurisdiction as compulsory by eight states. - 

30 Art. 19. 

31 Art. 21. 
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receive complaints, from parties, of alleged breaches of the Conven- 
tion, and by article 25, it may receive similar complaints from 
“any person, non-governmental organisation or group of indivi- 
duals,” provided that the complaint is made against a party which 
accepts the right of individual! petition. Many matters have 
already been referred to the Commission under both heads; for 
example, the Greek Government has alleged breaches of the 
Convention in Cyprus by the British Government, and, when the 
Communist Party in West Germany was outlawed there, it unsyc- 
cessfully petitioned the Commission on the ground that its outlawry ` 
was a breach of the right of freedom of expression guarantedd by 
the Convention.*” 

The Commission receives petitions through the Secretary-General 
of the Council of Europe? and passes them on to a sub- 
commission,** which considers their admissibility, and invites 
comments thereon from the government or governments concerned. 
The full Commission then decides on whether the petition is 
admissible or not. If it admits the petition, then by article 28 it 
may investigate the facts alleged in the petition, and must there- 
after seek to bring the parties to a friendly settlement. Whether a 
settlement is reached or not, the matter is reported on to the 
Committee of Ministers." | 

The Committee of Ministers decides, within three months, 
whether or not there has been a breach of the Convention, unless 
the matter has been referred to the court by one of the parties or 
by the Commission.** If the Committee finds that there has been a 
breach, it decides on what measures shall be taken and lays down 
the time within which the party at fault must comply with its 
decision. All parties are bound to carry out the Committee’s 
decisions, but if nothing is done, the Committee decides on further 
measures and publishes a full report.*°’ The measures which the 
Committee may prescribe are not enumerated in the Convention, 
but would seem to include ordering the party at fault to pay com- 
pensation, to restore confiscated property, or to alter its legislation. 
This last power might prove of considerable importance provided 
that other measures, such as an economic embargo, were available 
to back it up. One further point is that the Council of Europe is 
enabled to keep a watchful eye on the position in any state which 
is a party to the Convention, since by article 57 the Secretary- 
General of the Council may request from any such state “an 
explanation of the manner in which its internal law ensures the 


32 The European Commission of Human Rights—Procedure and Jurisprudence : 
McNulty and Hissen (1958) Journal of the International Commission of 
Juriste. Vol. 1, No. 2, p. 198. 

33 Art. 25. 

S4Art. 29. 

35 Arts. 80 and 81. 

3c Art. 82. 

37 Ibid. 
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effective implementation of any of the provisions of the Conven- 
tion.” This prevents a state from pleading that its internal 
legislation is of purely domestic concern. 

The court, too, has considerable powers when seised of a 
matter,** but restrictions limit the number of cases which it can 
consider.*® First, it can only deal with a matter brought before it 
by a state or by the Commission. Thus individuals cannot go 
direct to the court. Secondly, no state is bound to accept the 
court’s jurisdiction,*® and although eight states have done so, some 
(including the United Kingdom) have not done so, thereby weaken- 
ing fhe court’s position. And thirdly, the court can only deal with 
cases which are brought before it within three months of the Com- 
mission’s report to the Committee of Ministers.‘ This, however, is 
not fatal as the Committee then acts as an alternative to the court. 

If the court has jurisdiction at all it should prove an effective 
instrument, for the parties to a case before it are bound to accept its 
judgment as final and binding (articles 52 and 58), and, since 
jurisdiction is optional, a state will not go to the court unless 
prepared to accept its judgment, nor presumably will the Commis- 
sion refer to the court a matter in which the defendant state is 
likely to disregard the court’s decision. The court also has power 
to afford just satisfaction to an injured party even though such 
reparation is not allowed by the law of the state at fault.‘ 
It is difficult to see how effect is to be given to this in the courts of 
a particular country. The answer must be that, in such a case, 
either the state will have to change its law as to sovereign immunity 
to allow recovery from another state through the usual machinery 
of the courts, or, as is perhaps more likely, the matter would be 
settled between governments, and, where necessary, the Commis- 
sion. Here again there might have to be some change in the law to 
enable an individual to recover from his government any moneys 
received by it on his behalf, for traditional international law 
provides that a state is not accountable to its nationals, injured by 
another state, for compensation paid by the responsible state, the 
injury being considered to be an injury to the state and not to its 
national. 

How can we sum up this development? There are perhaps 
three main points. The first is that an agreement of this sort can 
only be effective as between states whose principles are essentially 
the same both in content and in expression. It was therefore 
necessary to find a group of states as homogeneous as those in 
Western Europe. In due course similar treaties may be adopted 
by other states whose principles coincide, and at a later date one 
must hope that these various group treaties will turn into the 


38 Art. 50. 
39 Art. 48. . 
40 Art. 46. 
41 Art, 47. 
42 Art. 50. 
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international convention originally envisaged by the Charter. The 
second point is that there is probably sufficient coercive machinery, 
both of a moral and of a more practical kind, to ensure observance 
of the obligations of the Convention. At the moment this is so only 
because the obligations are limited to a smal! number of exceedingly 
interdependent states. It is this interdependence which is the 
crucial factor, for it gives the majority within the group sufficient 
power—largely of an economic and political kind—to enforce the 
Convention in the face of breaches by a minority. The third pojnt 
is that individuals are given some guarantee of protection against 
the possible tyrannical interference of their own governments. ° The 
non-acceptance by several states of the right of individual recourse 
to the Commission, and the complete failure to allow individuals to 
be parties before the court, inevitably weakens this protection. 
There is no likelihood of allowing individuals to go direct to the 
court in the near future, but more individuals may allow individual 
recourse to the Commission when they are rid of the fear of political 
embarrassment through the possible extension of this right to 
overseas dependent territories. 
D. A. V. Boyze* 


* p.a.(Oxon.), of Gray's Inn, Barrister-at-Law. E EE 


STATUTES 
Tue STREET OFFENCES Act, 1959 


OnE of the first things which American and other overseas visitors 
to Britain interested in social problems have usually remarked upon, 
when visiting London, has been the open solicitation of men by 
wonten prostitutes in the London streets. If the Street Offences 
Act, 1959, continues to have the success which it seems to enjoy 
at present, this topic will no longer appear as routine in our 
conversations with these visitors, and we shall all be relieved. For 
there can be no doubt that the visible and obvious presence of large 
numbers of prostitutes in the streets in some parts of London 
and of a few large provincial towns has been a source of grave 
embarrassment in the last few years, and it was the rising public 
concern over this which forced the Government when setting up 
the Wolfenden Committee to include in its terms of reference the 
subject of offences against the criminal law in connection with 
prostitution and soliciting for immoral purposes.’ The intention 
of the present Act is to place on the Statute Book most of the 
Committee’s recommendations in this connection, with the declared 
object of ‘f cleaning the streets ’’ of the more obvious manifestations 
of this trade in vice. 


The statistical picture 


- Whether in fact there had been an increase in the actual number 
of prostitutes the Wolfenden Committee was unable to discover. 
The mere fact that there had been a sharp rise in the number of 
prosecutions and convictions suggests this, but it by no means 
proves it. The rise may only reflect an increase in police activity 
in this direction.? Nevertheless, the figures for the number of 
prosecutions and convictions are quite startling, as the ene 
extract will show: 


Eatract from Table XII of the Wolfenden Report.* 
Street Orrences (ENGLAND AND WALES) 


Year No. of prosecutions No. of convictions 
1988 8,280 *, 8,192 
1946 4,428 . 4,898 
1952 10,819 10,291 
1955 . ‘+ 11,9016, .. 11,878 


1 See Report of the Committee on Homosexual Offences and Prostitution, Cmand. 
247, September 1957, paras, 229-232, pp. 81-82. 

4 Ibid. para. 281, p. 81. a 

3 Ibid. p. 148. TTA X E 
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The Committee’s Report, which appeared in September 1957, only 
gives the figures to the end of 1955, but we are now in a position to 
complete the picture as follows‘: 


Year No. of prosecutions No. of convictions 
1956 11,947 11,855 
1957 15,688 15,486 
1958 19,6638 19,586 


Whether these increases do in fact represent a real increase in the 
amount of prostitution or simply reflect increased police activity 
cannot be determined, but even if the latter be true, this may well 
be in turn a reflection of the growing public concern about this 
problem. Indeed, the very existence of this Committee, and the 
publication of its Report, may well have had some influence upon 
the figures for the last few years. There is some evidence to suggest 
that in the past the number of prosecutions has been drastically 
affected by adverse criticism of the police. The Report cites the 
figures for the number of prosecutions for street offences by 
prostitutes in the Metropolitan Police District for the years 1922 and 
1923. The respective figures are 2,281 and 595, and the severe drop 
was attributed to severe criticism of the conduct of the police in 
connection with a prosecution.’ It may be equally true that the 
number of prosecutions has increased because the police have 
realised that they had public support in this matter at the present 
time." 

It seems quite likely that there has been a change in the areas 
where prostitution is prevalent, which has forced the problem upon 
the attention of local residents and business people in those areas 
where the activities are now prevalent, and given them ground for 
complaint.” This certainly seems to be true of London, and it may 
also be true in rural areas where the presence of military establish- 
ments has created new problems." 


The Woljenden Committee’s recommendations 


Like its predecessor, the Street Offences Committee of 1928,° 
the Wolfenden Committee found two main defects in the way in 
which the law defined solicitation for immoral purposes. The first 
was the’requirement to prove annoyance of the party solicited, 
which arose in England and Wales every time the case was contested, 
but was not part of the law of Scotland. The second was the use 
of the term “f common prostitute ° as part of the definition of the 
offence. On the subject of each of these defects there was a long 


4 See the annual Home Office Criminal Statistics for these years, Tables D and II. 
5 Loc. cit., supra, para, 281, p. 81. 

$ bid. 

7 Ibid. para. 282, p. 82. 

8 Ibid. para. 266, p. 90. 

* Cmd. 8281, November 1928. 
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history of controversy. Further defects were the lack of any single 
law of universal application in England and Wales (a great deal 
of the task of regulating the activities of prostitutes fell to local 
by-laws), and the lack of adequate penalties, so that the prostitute 
plied her trade without much fear of the criminal law. 


(i) The requirement of annoyance. The Street Offences Com- 
mittee of 1928 had found this requirement objectionable since it 
required the evidence of a police officer to be available to testify 
to the state of mind of the person or persons accosted, who were 
rarely available themselves to give evidence. That Committee 
suggested that the requirement should be eliminated and the law 
reframed along different lines..° The Wolfenden Committee re- 
examined the whole matter, and likewise concluded that the 
requirement was unsatisfactory, and should be eliminated.’* This 
has now been done, for the requirement does not appear in the new 
version of the offence of solicitation for immoral purposes, enacted 
by section 1 (1) of the Street Offences Act, 1959.77 The Act substi- 
tutes a simple uniform law for the multifarious legislation hitherto 
in force on this subject, much of which is repealed.” 


(ii) The phrase “common prostitute.” There were strong 
arguments against perpetuating the description “f common prosti- 
tute” in the offence of solicitation, on the ground that it dis- 
criminates against this unfortunate class of women, by introducing 
a most unfair element into the trial prior to the finding of guilt, 
namely, the fact that the offender is known to have done this before. 
Moreover, it was argued that the reformation of prostitutes is 
hindered by having this outcast label attached to them. The 
Wolfenden Committee did not accept these contentions. It said 
that no evidence had been received showing that prostitutes felt 
a sense of grievance or feared injustice on this score, nor any 
evidence that this had interfered with their reformation.’* The 
Committee was greatly Impressed by the need to safeguard the 
reputations of innocent women, who might be arrested and charged 
with offences of solicitation if there were no such requirement that 
the person accused should ‘be a known prostitute. It tried to 
devise an alternative formula based on the notion of habitual or 
persistent conduct, but was not satisfied with the result, and there- 
fore concluded on balance that the phrase ‘f common prostitute ”’ 
should remain.** 


10 The Committee proposed a new offence aimed at every person who in any street 
or public place importunes any person of the opposite sex for immoral purposes: 
para. 87, p. 17. 

11 Loo. cit. para. 356, p. 87. 

¥2 g, 1 (1) reads: ‘‘It shall be an offence for a common prostitute to loiter or 
solicit in a street or public place for the purpose of prostitution." 

13 See s. § (2) and the Sched. 

14 Para. 259, p. 88. 

15 Paras. 260-262, pp. 88-89. 
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This negative conclusion was severely attacked and criticised by 
various bodies and persons, including the Church of England Moral 
Welfare Council,’® and was strongly opposed in the parliamentary 
debates on the Bill. But the new Act retains the phrase as part 
of the definition of the offence, and at first the present writer was 
disposed to accept the wisdom of this retention." But in view of 
the fact that a comprehensive system of cautions is being introduced 
which obliges the police to give at least two informal warnings 
before prosecuting for soliciting,’* it now seems that the case for | 
retaining the phrase in the interest of the innocent woman has worn 
pretty thin, if not entirely disappeared. Moreover, the intérests 
of the innocent woman are further protected by section 2 of the 
new Act, which provides that a woman who claims that she has 
been wrongly cautioned can apply to the magistrates’ court within 
fourteen days to have the record or entry of the caution, which is 
kept at the police station, expunged. These proceedings will be 
conducted in camera unless the woman desires a public hearing. 
At an appropriate moment the pressure groups should renew their 
efforts to remove this undesirable designation ‘f common prostitute ”’ 
from our law. 


(ii) Heavier penalties for prostitution. The Wolfenden Com- 
mittee recommended the introduction of heavier penalties,’® and 
the new law follows closely the Committee’s recommendations. 
Formerly, in London the maximum fine was normally forty shillings, 
and imprisonment was not available. In the provinces, a similar 
limitation existed on the maximum fine, but imprisonment could 
be ordered for not more than fourteen days. Now, by virtue of 
section 1 (2) of the new Act, a person guilty of an offence under 
section 1 will be liable, on a first conviction, to a fine not exceeding 
ten pounds, on a second conviction, to a fine not exceeding twenty- 
five pounds, and for a third or subsequent conviction, to a fine not 
exceeding twenty-five pounds or imprisonment for a period not 
exceeding three months, or both. 

The purpose of these heavier penalties, as conceived by the 
Wolfenden Committee, was twofold: first, it was hoped to deter 
some persons and cause them to give up prostitution or never take 
to it in the first instance; secondly, it was hoped that it would 
encourage both courts and offenders to make more use of probation.’ 


16 See the pamphlet entitled The Street Offences Btll—-A case for its amendment, 
1959, published for The Church of England Moral Welfare Council by The 

' Qhurch Information Board. 

17 See article entitled ‘‘ The Wolfenden Report—An Appraisal,” Political 
Puare: Vol. 29, pp. 182 et seq. (April-June 1988). . ae, i 

18 Lord Chancellor described the system which the Commissioner of Police 
for the Metropolis is to adopt for giving two cautions before making an arrest, 

ein the Second Reading debate òn the Bill, H.L.Parl.Deb. (5th ser.), Vol. 216, 

col. 72 et seq. (May 5, 1959). The Home Secretary has commended the provincial 
police to follow the same procedure. : 

19 Para. 275, p. 92. SS oe 
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+ 
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Since this ‘requires the consent of the probationer, if over fourteen 
years old, and the alternatives in the past were-simply small fines, 
few prostitutes were willing to accept probation even if it was 
offered to them. The Committee was particularly anxious to 
encourage the young prostitute to accept probation.?° So far, it 
appears that little use is being made of probation. Mrs. Rosalind 
Wilkinson, writing in The Sunday Times,™ reported that in London 
in the first seven weeks of the Act’s operation, only one person was 
_plaged on probation out of 264 persons convicted. The large 
"majority received fines of up to £5. It had been expected that 
there" would be many more pleas of “fnot guilty,” but in fact 
these amount to only about 10 per cent. 

Many social workers and criminologists have wondered whether 
it was wise to introduce short terms of imprisonment as penalties 
under the new law. No special form of detention is provided for 
prostitutes sentenced to imprisonment: they go to the local gaols 
where they mix with the other prisoners, and a certain amount of 
contamination undoubtedly occurs. The. Wolfenden Committee 
considered the question whether any special arrangements were 
desirable, and concluded against, and they were probably right. 
However, the success of the deterrent policy embodied in the new 
law will be measured largely by the number of persons sent to 
prison. The degree to which imprisonment can be avoided will be 
a barometer of the Act’s success. So far, the position is that in 
the first two months of the Act’s operation thirty-three women 
were sent to prison for offences under the Act. In addition, fifty- 
three women served terms of imprisonment in default of payment 
of a fine.* From these figures, it would appear that only a very 
small percentage of those persons convicted have been sent to 
prison. This figure should be compared with the total number of 
women imprisoned in the year 1958 for the offences of prostitution, 
which was 188.%* Clearly we shall have substantially more than 
that in a twelve-month period, but how much more remains to be 
seen. , 

The Wolfenden Committee also recommended that more use 
should be made of the power to remand offenders for a social or 
medical-report prior to sentence. This would be especially valuable 
in the case of first or second offenders, and although the courts 
already have power to remand up to three weeks for such purposes, 
under the Magistrates’ Courts Act, 1952, it was recommended that 


“20 Paras. 277-278, p. 98. 
'31:The Sunday Times, December 6, 18, 20, 1959. 


32 Paras. 282-288, pp. 94-05. 

23 Mr. Vosper gave these figures in the House of Commons in reply to a questi 
asked by Mr. Finch, November 5, 1959: H.O.Parl.Deb. (5th ser.), Vol. 6 
col. 1196. 


34 The Criminal Statistios, 1968. Omnd. 803, Table VII, pp. 48-49. 
Vor. 28 e 12 
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an express power be enacted for the case of prostitutes.** No such 
special provision appears in the Street Offences Act, 1959. 


(iv) The penalty for living on immoral earnings. One direction 
in which the Street Offences Act does go further than the Committee 
was prepared to go is in raising the penalty for living on immoral 
earnings. Previously the maximum penalty was two years’ im- 
prisonment, and the majority of the members of the Committee 
felt that this was adequate.** However, the women members 
wanted to increase this to five years’ imprisonment.’ The Act. 
raises it to seven years’ maximum, which seems an unnecessary 
gesture: the maximum is extremely unlikely to be imposed, but 
of course it is primarily intended to deter. 


(v) All-night cafés. The Committee discussed very briefly the 
law and practice relating to the control of refreshment houses which 
stay open all night, and which are frequently the meeting-place of 
prostitutes and undesirable persons, but made no recommenda- 
tion.** By virtue of section 8 of the Act, these all-night cafés are 
to be subjected to more rigorous penalties for infringement of the 
licensing regulations. The maximum penalties for these offences 
are to be increased from £5 to £20 for a first offence, and from 
£20 to £50 for subsequent offences. 


(vi) Scotland and Northern Ireland; Commencement. The 
Street Offences Act, 1959, does not apply to Scotland or Northern 
Ireland. It came into effect on August 16, 1959. 


(vii) “ Street or public place”; the police officer’s power of 
arrest. Under section 1 (8) of the Act, a constable is given power 
to arrest without warrant anyone he finds in a street or public 
place and suspects, with reasonable cause, of committing an offence 
under this section. He previously had a right of arrest where the 
offence was committed ‘fin his view.’ For this purpose, the 
expression ‘‘ street’? is given an extended meaning by virtue of 
subsection (4) to include any bridge, lane or passage open to the 
public, whether a thoroughfare or not, and also the entrances of 
premises abutting on the street, and doorways, and any ground 
adjoining the street and open to it. Apparently no extendéd defini- 
tion of “ public place ’? was required, and recently a magistrates’ 
court in London held that a woman who was leaning out of an 
upstairs window to attract the attention of male passers-by was 
soliciting in a public place, although she was quite obviously not 
in the street, even on the extended view sanctioned by subsection (4). 


25 Paras. 279-280, pp. 93-04. 

2e Pars. 307, p. 101. 

37 Reservation V, p. 128, ae Mrs. Cohen, Mrs. Lovibond and opo Stopford. 
28 Para. 849, p. 118. 
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- . Fhe effects of the new law 


It is still rather soon to estimate the effects of this change in 
the law relating to prostitution. It was feared that certain undesir- 
able consequences would flow from the attempt to clear the streets, 
such as the emergence of new classes of middlemen in the ranks of 
taxi-drivers and hotel porters, who could supply the names and 
addresses of prostitutes. Also it was feared that the “ call-girl ” 
system would become more prevalent. The small shops would 
„receive many more bogus advertisements for display in their 
windows, offering the services of girls as ‘f models,” ‘f masseuses ”” 
and the like. The Wolfenden Committee frankly recognised these 
dangers,” and Mr. James Adair, the brave Scottish dissenter on the 
Committee, thought there should be some form of public control 
over such advertisements.*° 


It is difficult to say to what extent these developments may 
already have come to pass, and how far the situation will develop 
in this direction. But one fact seems to be established, and that is 
that the Act has succeeded in its main aim of clearing the streets 
to an extent which is quite unexpected, and very satisfactory. 
Figures recently published for the Metropolitan Police District for 

a the first three months of the Act’s operation show that the number 
of prosecutions was no more than approximately 10 per cent. of 
the figure for the corresponding period in 1958,°* and Mrs. Wilkinson 
found as a result of her inquiries that this trend was pretty general. 
How far it is temporary, and whether those who were frightened off 
the streets at first will eventually drift back, remains to be seen. It 
is too soon to come to any firm conclusion.” 

However, if street offences have been reduced, it must follow 
that the use of premises for the purposes of prostitution has been 
increased, unless there has been a decline in prostitution generally. 
The very careful inquiry made by the Wolfenden Committee into 
the legal position governing premises used for the ‘purpose of 
prostitution, and the recommendations for new powers to be given 
to the magistrates’ courts,** have been completely ignored, presum- 
ably because the Government are not prepared to accept them. 
There is still much to be done to effect improvements in that 
directioh. 

J. E. Haun WULLAMS. 


29 Paras. 285-290, pp. 95-97. 

30 Reservation I (e), p. 122. 

31 Earl Bathurst gave these figures in reply to a question asked by Earl Winterton 
in the House of Lords, November 25, 1959: H.L.Parl.Deb. (5th ser.), Vol. 219, 
col. 918. The total number of prosecutions for offences againat s. 1, Street 
Offences Act, 1959, was given as 464 in the first three months, compared with 
the figure of 4 818 prosecutions for similar offences in the Metropolitan Polge 
Area in the same period in 1958. 

"32 Loo. ott. 

33 Chap. XI, pp. 101-109. i 
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TEE LANDLORD AND TENANT (FURNITURE AND Firrines) Acr, 1959 


Tr follows naturally from any attempt to control rents that landlords 
must not take premiums. If they are permitted to obtain a lump 
sum payment on the grant of a tenancy the whole scheme of rent 
control may effectively be evaded. The first of the Rent Acts, the 
five-section Act of 1915, therefore provided that a landlord “‘ shall 
not in consideration of the grant, renewal or continuance of a tenancy 
... require the payment of any... premium .. . in addition to 
the rent... .°? The only sanction for this prohibition was the fight 
of the tenant to recover any such payment actually made.’ 

The succeeding Acts continued and extended this principle. The 
Act of 1920 substantially re-enacted the prohibition,? and added 
the force of the criminal law, making it an offence to require any 
payment or consideration in contravention of the prohibition.* 
The same Act also made it an offence for a statutory tenant (but not 
a contractual tenant) to “f ask or receive the payment of any sum, 
or the giving of any other consideration,” by anyone other than the 
landlord, as a condition of giving up possession.‘ 

No doubt an easy way to get round the law soon presented 
itself. ‘‘ This isn’t a premium—it’s just a payment for furniture.” 
In view of the well-known doctrine that the courts will not inquire 
into the adequacy of consideration, it was thought necessary for the 
Act of 1928 to provide that ‘‘ where the purchase of any furniture 
or other articles is required as a condition of the grant... ofa 
tenancy ...° the person asked to pay could request a written 
statement of the price demanded, and that the excess of the price 
demanded over the reasonable price should be treated as if it were 
a premium.” 

The Act of 1949 consolidated these earlier provisions, and 
extended them in two ways: it was no longer possible to take a 
‘premium in relation to a term of fourteen years or more, and a 
contractual tenant could no longer require a premium for assigning 
his tenancy.* The Act of 1954 permitted premiums on the assign- 
ment of a lease originally granted for more than twenty-one years.’ 
Finally, the Act of 1957 provided that requiring a loan should be 
treated as requiring a premium; furthermore, where a tenancy was 


1 The Increase of Rent and Mortgage Interest (War Restrictions) Act, 1915, 
8. 1 (2). 

2 The Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, B. : (1). 
The wording was now “ shall not as a condition of the grant. . 8. 8 did 
not apply to terms of fourteen years or more: s. 8 (8). 

3 s. 8 (2). Maximum fine, £100. The criminal court could order repayment of 
the premium. 

4 Act of 1920, s. 15 (2). 

5 The Rent and Mortgage Interest Restrictions Act, 1923, s. 9 (1). Similar 
aaa z plied to the statutory tenant who required the purchase of furni- 

© ture: 8 2). 

6 The Landlord and Tenant (Rent Control) Act, 1949, se. 2 and 8. 

7 oat ee Repairs and Rents Act, 1954, s. 88 (1). But not on the grant of 
such a lease. 
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decontrolled by that Act the prohibition on premiums continues 
until July 1960, and the right to demand rent in advance is 
restricted.’ 

The Landlord and Tenant (Furniture and Fittings) Act, 1959, 
which was a private member’s Bill with Government support, 
further strengthens the law as to excessive prices for furniture. 
The major defects with the existing law appear to have been these: 


(a) It is doubtful whether the offence of requiring a premium ° 

is committed merely by demanding a premium : it is argu- 
. able that there is no offence unless the premium is actually 
paid. 

(b) Even if the offence is committed by demanding a premium, 
there is not much incentive to prosecute so far as a prospec- 
tive tenant is concerned. And although a successful appli- 
cant who has paid a premium, whether disguised as a sale 
of furniture or not, can prosecute, or sue to recover the 
premium, most people undoubtedly feel that it is rather 
distasteful to take legal proceedings. 

(c) Since it was up to the applicant for accommodation to 
request a written statement of the price asked for furniture, 
such evidence of the price was often not available. Prospec- 
tive tenants were naturally reluctant to press the landlord 
or assignor, knowing that there were other applicants who 
were prepared to pay without question.** 

(d) Finally, another evidential difficulty was that the prospective 
tenant could only demand a written statement of the price: 
what furniture was available for that price was a matter 
for oral evidence. : 


In seeking to remedy these defects, the Act of 1959 creates three 
new criminal offences. It does not expressly deal with civil liability 
at all. 


1. To deal with the two difficulties of evidence,!? the Act provides 
that ‘“ Any person who, in connection with the proposed grant, 
renewal, continuance or assignment, on terms which require the 
purchase of furniture,” of a tenancy”? in respect of which no 
premium may be taken, ‘‘ fails to furnish, to any person seeking 
to obtain or retain accommodation whom he provides with parti- 
culars of the tenancy, a written inventory of the furniture, specifying 
the price sought for each item,” is guilty of an offence.** The 


s The Rent Act, 1857, as. 18-15. 

? 1949 Act, s. 2. 

19 See R. E. Megarry, The Rent Acts (8th ed., 1955), p. 407. The 1959 Act does 
not attempt to deal with the position in general cane. but only where the 
demand is for an unreasonably he rice for furniture. 

11 See Mr. Graham Page, M.P., oT. 3 Deb. 857 (December 12, 1958). i 

12 Points (c) and (d), above. 

13“ Furniture '' includes fittings and other articles: s, 1 (8). 

14 g, 1 (1) (b). Maximum fine, £100. .’ 
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earlier right to demand a written statement of the price is repealed.¥ 
It seems that this offence may be committed not only by landlords 
or assignors, but also by estate agents and solicitors, so that it is 
presumably no longer possible to circulate particulars of tenancies 
unless a detailed, priced inventory is included. Moreover, the 
necessity of supplying the inventory is not limited to the case 
where the particulars of the tenancy are given in writing. It is, 
however, arguable whether the inventory must be provided where 
the furniture is merely available for purchase if desired, as opposed 
to a firm requirement that it be purchased. A landlord who would 
more willingly accept an offer from a tenant who wishes to purchase 
the furniture, but does not require its purchase, may perhaps escape 
the section. 

2. The existing offence of requiring a premium, in all its un- 
certainty,’ remains. In addition, it is now an offence for any 
person, in connection with the proposed grant, etc., of a controlled 
tenancy,*’ on terms which require the purchase of furniture, to offer 
the furniture ‘*‘ at a price which he knows or ought to know is un- 
reasonably high,” or otherwise to seek to obtain an unreasonably 
high price for the furniture. 

At least three difficulties in the application of this provision may 
arise. It seems that the terms of the grant or assignment must 
require the purchase of furniture, as noted in the comments on 
the inventory provision above. Secondly, the meaning of an ‘f un- 
reasonably high ” price is not one which is clear beyond argument. 
Despite the statement in debate of the Government view,’ it may 
be that this means the same as a price which ‘* exceeds the reasonable 
price of the articles’’ in the existing offence.?° It will be remembered 
that in Hales v, Dale * the Court of Appeal held that “ by the phrase 
‘the reasonable price of the articles’ is meant the price which, in 
all the relevant circumstances, was the reasonable price for the 
parties to have agreed,” ° which might well exceed the market 
value of the articles. On the other hand, if the vendor of furniture 
asks for a price above the ‘‘ reasonable price’? as so defined, the 
court may have to determine whether the price asked is reasonably 
high (in which case no offence under the 1959 Act can have been 
committed) or unreasonably high, in which case the prosecution 


15 8, 2 (8). 

16 Point (a), above, 

17 Or, until July 1960, a tenancy decontrolled by the 1957 Act. 

18 §. 1 (1) (a). 

19 “ We are not trying to penalise the individual who puts a price of £100 on 
furniture and fittings which ... are worth perhaps only £70, £80 or £90. The 
person whom my honourable Friend . . . is trying to catch is the man who 
embarks on a deliberate frand through this malpractice." —Mr. J. R. Bevins, 
M.P., Parliamentary Secretary to the Minister of Housing and Local Govern- 
ment, 597 H.O.Deb. 694 (December 12, 1958). 

20 1949 Act, 8. 3 (1) (b), following 1928 Act, s. 9 (1). 

21 [1954] 1 Q.B. 589 (0.A.,). 

22 Per Evershed M.R. [1954] 1 Q.B. at p. 544. 
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hust still show that the vendor knows or ought to know that it is 
unreasonably high. Perhaps few prosecutions need be brought.* 
Thirdly, the offence is committed by a person who offers furniture. 
No doubt “ offers ” is not used in its technical sense in the context 
of offer and acceptance and would include invitations to make offers. 

8. The third offence created by the 1959 Act is in relation to 
the power of a local authority to enter premises to inspect furniture 
on twenty-four hours’ notice. If entry is refused the local authority 


. may obtain a magistrate’s warrant on sworn information; wilful 


obstruction is then an offence.* It is clearly the intention of the 
Act that enforcement, including obtaining evidence of value of the 
furniture, will be the job of the local council, for in the words of 
the Bill’s sponsor ‘‘it is to the local authority that the normal 
disgruntled seeker after accommodation goes first, because he 
believes that it is from the local authority that he can obtain most 
satisfaction.” 7° To this end the local authorities’ power to publish 
information is extended to this Act. 
Ausrey L. DIAMOND. 


23 "I do not think that the measure of good legislation is the number of prosecu- 
tions it provokes, but the degree to which ıt stops offences’’: Mr. James 
MacColl, m.r., 604 H.C.Deb. 801 (April 24, 1959). ° 

24 1959 Act, s. 1 (2}—(5). Maximum fine, £20 for first offence, £50 thereafter. 

a5 Mr, Ray Mawby, M.P., 697 H.C.Deb. 652 (December 12, 1958). See point (b), 
above. 
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NOTES OF CASES 


NULLITY JURISDICTION 


THERE is something to interest lawyers of several creeds in the 
decision of Collingwood J. in Hill (orse. Petchey) v. Hill.» Those 
who delight in a rigid theory of precedent will have their appetites 
stimulated by the sight of a High Court judge confessing inability 
to escape the binding force of a decision of the Court of Appeal; 
linguistic philosophers will be satiated by a hearty meal of verbal 
distinctions; and the student of law and society will have his 
digestion first upset by devious reasoning and finally settled by the 
good sense of the ultimate result. 

Mrs. Hill petitioned in England for a decree of nullity on the 
ground of her husband’s impotence. They had been married in 
Middlesex in 1950 but had separated in 1951. Mrs. Hill had 
obtained a separation and maintenance order and her husband had 
returned to Scotland, where he was admittedly domiciled. Sporadic 
reconciliation attempts failed and the wife finally petitioned for 
annulment in 1958. These facts pose a number of interesting 
questions. She could not petition for divorce on the ground of 
desertion, since, even if a case of desertion could have been proved, 
three years had not run before the magistrates made the non- 
cohabitation order in 1951. Further, she could not have petitioned 
in England for jurisdictional reasons. Mr. Hill was domiciled in 
Scotland and so his wife could neither claim England as her country 
of domicile nor invoke the jurisdiction of the English courts under 
section 18 of the Matrimonial Causes Act. She could presumably 
have followed her husband to Scotland but even then she would 
have been faced with the problem of inconvenience and expense. 
As it was, therefore, she petitioned in England. 

She was easily able to establish her husband’s incapacity for 
the purposes of her petition. Somewhat more of a problem was 
whether the court could justify assuming jurisdiction over a lady 
normally living in England but who had a husband living elsewhere 
in the United Kingdom and who based her claim to the court’s 
attention simply on the fact that she had been married here. 
Collingwood J. in fact decided that he could hear the petition 
because it had once been the practice of the ecclesiastical courts to 
assume jurisdiction over marriages celebrated in England. The 
reference to the ecclesiastical courts and the variety of authorities 
on the significance of the lew loci celebrationis for jurisdictional 
purposes both call for comment. ~ 


1 [1959] 3 All E.R. 754; also [1959] 3 W.L.R. 828. 
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° It is now over a hundred years too late to question the sense 
in saying that the divorce court should follow the practices of the 
ecclesiastical courts with respect to nullity and judicial separation. 
Section 22 of the 1857 Act and now section 82 of the 1925 Judicature 
Act (in slightly different terms) have imposed that duty on the 
High Court. It is, of course, potentially dangerous to set such a 
lmit to the aspirations of a society. Social, technical and scientific 
progress must necessarily create different attitudes, which in turn 


.should be reflected in the decisions made. Accepted on its face 


value, this limitation could justify the continued use of the 
cohabitatio triennalis as the wisest test of impotence; it could 
require the courts to think of marriage as being only for the purposes 
of ** lawful indulgence of the passions to prevent licentiousness, and 
the procreation of children, according to the evident design of 
Divine Providence,” ? or to categorise a husband’s impotence as 
a “cruel wrong ”’ to his wife.* In fact, some of the practices of 
the ecclesiastical courts were not as unambiguous as the framers 
of the statute hoped.‘ Turning to problems of jurisdiction, it is 
rather sad to think that, until we turn to legislation, our courts will 
have to stay bound by jurisdictional rules invented under such 
different conditions from those existing today. For many reasons, 
the nature and quantity of family litigation today bears little 
resemblance to that in the pre-1857 courts. Personal mobility now 
exists which was never dreamed of then, as jugglers of the conflict 
of laws rules have found to their cost. It is still not enough, for 
instance, for the petitioner alone. to be resident in England for 
the courts to have nullity jurisdiction.” A family problem—which 
is a problem the world over—exists, and yet the courts may 
refuse to deal with it. If Mrs. Hill had been married at Gretna 
Green instead of Hornsey, presumably she would have had the 
expense, time and aggravation of ‘several trips to West Lothian 
to bring a suit her husband could not be bothered to defend. 


2 Dr. Lushington in D-e v. A-g (1845) 1 Rob. Keel. 279, 308. 

3 Lord Selborne L.C. in G. v. M. (1885) 10 App.Cas. 171, 201. 

The decision of the House of Lords in Baxter v. Baxter [1948] A.C. 274 points 
up a number of the conflicting attitudes of ecclesiastical court judges. Some of 
the less permissive of these attitudes have recently been aired ın Scott v. Scott 
(orse. Fone) [1959] 1 All E.R. ‘681 and Morgan v. Morgan (orse. Ransom) 
[1959] 1 All E.R. 689. l ' 

5 On ths assumption that the petitioner is not domiciled in England and s. 18 
of the Matrimonial Causes Act does not apply. It is a good illustration of the 
contrast between the exercise of jurisdiction in the ecclesiastics] and the modern 
courts. The proposition 18 apparently based on the Statute of Citations, 1531, 
which provided that suits in the ecclesiastical courts should only be brought m 
the diocese in which the respondent resided. Even though this was the final 
criterion for deciding whether to assume jurisdiction, it was the practice to 
evade it by passing letters of request betwean dioceses (see generally, Phillimore, 
Ecclesiastical Law (2nd ed., 1895), vol. 2, pp. 985-099). The strain of inter- 
diocesan travelling no doubt compares very favourably with that involved in 
the international divorce and nullity disputes of 1960. 


186 THE MODERN LAW REVIEW Vor. 28 


There is obviously some good sense in accepting jurisdictio# 
to annul marriages celebrated in England. Our courts are naturally 
the best tribunals to decide whether the parties have observed the 
formalities prescribed by our law. The same is not necessarily 
true, of course, if impotence, wilful refusal, insanity or bigamy is 
alleged but the courts have nonetheless conveniently accepted 
jurisdiction.’ Normally, though, the marriage in England has 
coincided with other factors which have themselves been enough 
to give jurisdiction and so attention has often been denied to the 
fact of the marriage in England. In Hutter v. Hutter (orse. 
Perry),® Easterbrook v. Easterbrook (orse. Jervis)’ and Ramsay- 
Fairjaw (orse. Scott-Gibson) v, Ramsay-Fairjaw,*’ for instance, the 
marriages were all either celebrated in England or in accordance 
with the Foreign Marriage Act. In each case the court assumed 
jurisdiction on the strength of the residence of both husband and 
wife in England. Indeed, in the two leading modern authorities 
where there was not this coincidence—Inverclyde (orse. Tripp) v. 
Inverclyde © and Casey v. Casey }*—the courts refused jurisdiction. 
Bateson J. in Inverclyde (a petition on the ground of impotence) 
made the very common-sensible remark that the purpose of suits 
for divorce and nullity was very much the same and that a decree 
annulling a voidable marriage was almost identical with a divorce 
decree. He then proceeded to refuse jurisdiction on the ground 
that the husband was not domiciled in England. Easterbrook and 
Hutter both later refused to accept the validity of this reasoning 
and pointed out that domicile had never been the exclusive test 
of nullity jurisdiction in the ecclesiastical courts. What is more, 
they could not accept that the distinction between void and voidable 
marriages could have any relevance in jurisdictional issues. Casey, 
however, resurrected much of what had been said in Inverclyde. 


€ See, ¢.g., Sottomayer V. De Barros’ (1877) 8 P.D. 1 at p. 5, per Cotton LJ.; 
Casey v. Casey [1949] 2 All E.R. 110-at pp. 118-114, per Buckmill L.J.; ibtd. 
at pp. 117-118, per Somervell L.J. 

e.g., Lanke (orse. Van Aerde) v. Van Aerde (1894) 10 T.L.R. 426; Cooper v. 
Crane [1891] P. 869. Its interesting to note here the interesting leeway which 
the modern courts have assumed in their investigation of the practices of the 
ecclesiastical courts. Not one single decision cited in Hill v, Hill is an authority 
for the proposition that the ecclesiastical courts did assume jurisdictign where 
the marriage was celebrated in England. From Simonin v. Mallao (1860) 2 
Sw. & Tr. 67 onwards, the civil courts have assumed the proposition to be true. 
And even in Simonin v. Mallac the authorities cited merely support the thesis 
that the validity of the marriage should be decided according to the law of the 
place where it was celebrated (see esp. Scrimshtre v. Scrimshire (1762) 2 Hage. 
Con. 395; Butler v. Dobson (1756) 2 Lee 312; Sinclair v. Sinclair (1798) 1 
Hagg.Con. 204; Dalrymple v, Dalrymple (1811) 2 Hagg.Con. 64; Conway v. 
Beasley (1831) 8 Hagg.Con. 689; Munro v. Munro (1840) 7 Cl. & Fin. 842; 
Connelly v. Connelly (1851) 7 Moo.P.C. 488). 

s [1944] P. 95; [1944] 2 All E.R. 868, 

9,[1044] P. 10; [1944] 1 All E.R. 90. 

10 [1956] P. 115; [1955] 2 All B.R. 709. 

11 [1981] P. 29. 

13 [1949] P. 420; [1949] 2 All E.R. 110. 
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Bucknill L.J. in particular ‘based his judgment on the close 
similarity between a petition for wilful refusal and a divorce petition. 
He thought it possible that there might ‘‘ be an exception to the 
rule in the case of a voidable marriage where both parties are resi- 
dent in the country where the petition is filed *’ (but did not justify 
this sudden expansiveness), yet could not “‘ see the necessity of 
making an exception on the ground that the marriage has been 
celebrated in the country where jurisdiction is invoked.” Finally, 
„in .Ramsay-Fairjaw, the Court of Appeal chopped Inverclyde 
down to size as being based on too rigid a view of jurisdictional 
requirements. The only legitimate way to approach the problem, 
Denning L.J. (as he then was) and Hodson L.J. stressed, was 
to follow the elusive practices of the ecclesiastical courts. 

Collingwood J. in Hill was therefore faced with a much-battered 
Casey. True to his role as a lower court judge, he had to admit 
that he was bound by this decision of the Court of Appeal because 
it had never been expressly repudiated by that court. In view 
of the doubt felt about its basic reasoning by two of his peers in 
the High Court, by a later Court of Appeal and by Lord MacDermott 
in Addison v. Addison, however, he thought that he should review 
it carefully. Applying the familiar formula of limiting it to its 
facts, therefore—a device which never fails to be popular with 
judges who do not like a binding decision of a higher court-—he 
concluded that the celebration of the marriage in England would 
give nullity jurisdiction in cases of impotence but not in cases of 
wilful refusal to consummate. . 

If we are bothered about symmetry, we shall have to wait for 
another decision of the Court of Appeal before we can leave Casey 
out of our textbooks. Hill creates havoc among the neatly laid 
rules but, in all fairness, it was a havoc forced upon Collingwood J. 
by the inconsistent decisions in the earlier courts. Now, though, 
we have to contend not only with the exasperating and futile 
distinction between void and voidable marriages '* but also with 
an artificial cleft between the two grounds for nullity which are 


most frequently pleaded together. 
ALAN MILNER. 


13 [1955] N.I. 1. 

14 The distinction apparently saw first light ın the 1830s as the result of the 
intervention of the common law courts in the practices of the ecclesiastical 
courts. The succession to property was protected by preventing a marriage being 
annulled for impotence after the death of one of the parties to it: see Ray v. 
Sherwood (1886) 1 Curt. 178, 188; Harthan v. Harthan [1948] 2 All E.R. 639, 
645. Almost all of the fangs of the distinction have now been removed, 
especially since the Legitimacy Act, 1959. Unless the decision of Colling- 
wood J. in Hill is to be taken as modifying De Renevtlle ([1948] P. 100; 
[1948] 1 All E.R. 66), though, the distinction will still affect nullity jurisdiction 
where the question of domicile or no domicile is raised. Again, though, an 
assiduous search of the ecclesiastical authorities may well show that those courts 
were not bothered about drawing this fine line, 

° 
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TRESPASS OR NUISANCE ° 


Tur judgment in the recent Canadian case of Mann v, Saulnier? 
raised a number of points on trespass to land and nuisance and 
the opinion of the Supreme Court of New Brunswick both lends 
support to English textbook suggestions on the operation of in- 
evitable accident as a defence and suggests qualifications to dicta 
in the judgment of McNair J. in Kelsen v. Imperial Tobacco Co.” 
where it was held that the intrusion of an advertisement some four 
inches into the airspace of a neighbouring occupier amounted to 
trespass, not nuisance. 

The facts of Mann v. Saulnier were that in 1955 the defendant 
built a fence along the boundary line between his land and that 
of the plaintiff. Three years later the top of the fence was found 
to be leaning three and three-quarter inches to one and three-quarters 
of an inch over the plaintiff’s property. In the court below the 
plaintiff succeeded on the ground of trespass and the defendant 
appealed to the Supreme Court of New Brunswick. Here the 
defendant pleaded inevitable accident alleging that frost and snow 
had caused the fence to lean. West J.A., delivering the judgment 
of the court, said that the authorities cited on inevitable accident 
—Weaver v. Ward,® National Coal Board v. Evans* and Walmes- 
ley v. Hummenick *—-were all cases of trespass ‘against persons or 
personal property. He continued: 


“í There was no case submitted, nor can I find any, wherein 
such principle has been applied to trespass to land. However, 
Salmond on Torts* states: ‘ But as it now seems settled that 
inevitable accident is a defence in actions of trespass to the 

. person and to chattels it would be strange if a different rule 
governed trespass to land.’ It is difficult to disagree with the 
logic of this statement.” 


The court, however, found that it was not necessary to decide this 
point since the injury not being direct” was not trespassory but at 
the most a nuisance since it could be regarded as analogous to the 
incursion of branches and roots of trees. Lemmon v. Webb? in 
the Court of Appeal was cited in this connection. 

The Supreme Court went on to say that, though nuisance had 
not been pleaded expressly and though the pleadings were ** some- 
what restricted,” modern pleadings do not depend on the forms of 
action and those in the present case could be taken as alleging 


1, (1959) 19 D.L.R. (2d) 180. 

2 [1967] 2 Q.B. 884. See 20 M.L.R. 490. 

3 (1616) Hob. 184. 

4 [1951] 2 K.B. 861. 

5 [1054] 2 D.L.R. 283. 

œ 12th ed., p. 157. 

T Salmond on Torts, 12th ed., p. 160-161, was cited for the distinction between 
direct and indirect injury. 

8 [1894] 8 Ch. 1 at p. 24, per Kay L.J. 
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nuisance. The plaintiff, however, failed because nuisance not being 
actionable per se he had neither pleaded nor proved actual damage. 
It will be recalled that in Kelsen v. Imperial Tobacco Co. McNair 
J. said that the success or failure of the plaintiff’s case depended 
on the distinction between trespass and nuisance. The relevant 
passage runs’: i 
. “ This leads me to the next and, in some ways, the most 
. interesting point of the case, namely whether an invasion of an 
» airspace by a sign of this nature gives rise to an action in 
` trespass or whether the rights, if any, of the owner of the air- 
space are limited to complaining of nuisance, for if his rights 
are so limited it is clear on the facts of this case that no-nulsance 
was created since the presence of the sign in the position which 
it occupied on the wall of the adjoining premises caused no 
inconvenience and no interference with the plaintiff’s use of his 
` airspace.”’ 
After examining the conflicting authorities McNair J. reached the 
conclusion that an intrusion into airspace amounted to trespass. 
Mann v. Saulnier, which appears to be well founded in principle 
‘on the old authorities, supports Winfield’s suggestion that an in- 
directly caused projection is only a nuisance.’° 
It may seem a little surprising that on the issue of damage in 
nuisance no allusion was made in either the English or the Canadian 
case to the fact that when artificial projections have been treated 
as nuisances the courts have been ready to presume damage. This 
is illustrated in Baten’s Case ™ and Fay v. Prentice.’* This pre- 
sumption is made not only because the court notices that it rains 
from time to time and that rain may flow off the projection onto 
the ground beneath but also because the long continuance of the 
‘projection will give a prescriptive right to its retention, and thus 
the injured party may be permanently deprived of some part of 
his airspace.** The Canadian court may have overlooked the 
question of prescription in pressing the analogy between the lean- 
ing fence and the branches of Lemmon v. Webb, for in the passage 
which they cite from Lemmon v. Webb there is a direct statement 
by Kay L.J. that the nuisance in that case would give rise to no 
prescriptive rights. ` This is true for boughs because the burden on 
the servient tenement is continually changing * but this reasoning 
is obviously not generally applicable to artificial structures. Per- 
haps, however, if the question had been investigated, it would have 
been found that the Canadian fence, like the Tower of Pisa, was 
slowly but continuously changing its angle of incline and thus ‘the 
19 [1957] 2 Q.B. at 843. 
10 See Winfield on Toris, 6th ed., p. 379. 
11 (1610) 9 Rep. 53. i 
13 (1845) 1 C.B. 828. . 


13 See Flemin ming, Tort, p. 424. 
14 See per Lo Herschel i in Lemmon v. Webb [1895] A.O. 1 at 6. 
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change of burden argument that applies in the case of tree branches 
could have been properly applied to it also. 

In saying that there was “fno nuisance” in Kelsen’s case, 
McNair J. must be taken to have meant no actionable nuisance, 
not no abatable nuisance, since there is authority for the proposi- 
tion that such artificial projections may be removed by the 
occupier into whose airspace they protrude even though they cause 
no actual harm.** Thus the failure to presume damage in the 
circumstances of Kelsen’s case and Mann v. Saulnier means that the 
plaintiff is thrown back on abatement and the oft-stated judicial 
policy of discouraging abatement is to that extent defeated. In 
Lagan Navigation Co. v. Lambeg Bleaching Co.** it was said: “The 
abatement of a nuisance is a remedy which the law does not favour 
and is not usually advisable.” Hale wrote of the remedy of abate- 
ment: ‘But because this many times occasions tumults and dis- 
orders, the best way to reform public nuisances is by the ordinary 
courts of justice.” Y 

Thus, these authorities would appear to give strong indirect 
support to a liberal use of the presumption in Baten’s Case and Fay 
v. Prentice, for if the presumption is not freely applied it would 
seem to follow that im the case of every artificial projection where 
there is the slightest doubt as to whether the intrusion was directly 
caused and as to whether substantial damage had resulted the 
aggrieved party will resort in the first instance to abatement. 


A. H. HUDSON. 


LOCAL AUTHORITIES AND THE MIDDLE AGES 


In 1466, in the case commonly known as the Case of Thorns,! 
Brian J. gave expression to the medieval idea of civil liability in 
the following words: ‘“‘ When a man does a thing, he is bound to 
do it in such a way that by his acts he causes no damage to others. 
If, for instance, I am building a house, and while the timber is 
being put up into position a piece falls on my neighbour’s house, he 
will have a right of action, though the building of the house was 
lawful, and the timber fell me invito. So, too, if a man assaylts me, 
and I cannot avoid him, but as he is about to hit me, I in my defence 
raise my strick to strike him, and there is one behind me, and in 
raising my stick I hurt him, in this case he has a right of action 
against me, though the raising of my stick in self-defence was lawful, 
and though I hurt him me invito.” 


15 Penruddock's Case (1697) 5 Rep. 100a at 101b; Wandsworth Board of Works v. 
United Telephone Co. (1884) 18 Q.B.D. 004, 927, per Fry D.J. 
1% [1927] A.C. 926, 244. 
17 De Port,Mar. aes Lato Tracts) Part ii, c. 7. See Salmond on Torts, 
12th ed., pp. 772-778. 
1 Y.B. 6 Edw. IV, Mich. pl. 18 
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e In. 1959, the defendant in Kensington Borough Council v. 
Walters? was driving with all care along Cromwell Road in London 
when another car shot out of a nearside turning, ramming the 
defendant’s car into the central street refuge, which was badly 
damaged. 

The Kensington Borough Council, to whom the street refuge 
belonged, brought summary proceedings against the defendant for 
£25 Os. ld., being the expenses incurred in having the refuge 
repaired, under section 181 (8) of the London Government Act, 
1989: ‘“‘ If any person accidentally or carelessly damages any pro- 
perty vested in a local authority, the authority may recover from 
him summarily as a civil debt the expenses incurred by it in making 
good the damage.” 

The magistrates found for the defendant, but, on appeal, the 
Divisional Court found against him. It was all a question of the 
meaning of section 181 (8), and on this Lord Parker C.J. said, 
“ Section 181 (8) does not relate to anybody but the person who 
actually does the accidental or careless act, whether voluntarily or 
involuntarily, as in this case, where he was forced into the street 
refuge.” * 

Nevertheless, the defendant did have the undivided sympathy of 
the court in his remarkable predicament. ‘°‘ It does seem strange,” 
observed Cassels J., “that if a pedestrian walking along the High 
Street, Kensington, should be pushed through a window belonging 
to the local authority, . . . the local authority receiving him through 
the broken window can put out their hands and say: ‘ The damage 
is so much.’ ” 4 ‘“* Strange ” is a masterly understatement. While 
the rest of us must jog along with our twentieth-century rights, for 
local authorities, it appears, only the Middle Ages will do. 


C. GRUNFELD. 


‘DIMINISHED RESPONSIBILITY IN MURDER AND THE ROLE OF THE 
JUDICIARY 


Tue fear expressed by the present writer in reviewing the case of 
Spriggs * in this journal in May 1958,’ that the courts were in danger 
of abdicating their responsibility for assisting the jury with regard 
to the meaning and scope of the new defence of diminished respons- 
ibility, under section 2 (1) of the Homicide Act, 1957, has now been 
partially allayed by the recent decision in R. v. Walden.* 

The accused was a 88-year-old assistant lecturer at Rotherham 
Technical College who had unsuccessfully proposed marriage to a 


2 [1959] Cea 945. (See also [1959] 8 A E.F 6652.) 

3 At p. 

4 Atp en 

1 [1958] 2 W-L.R. 162; [1958] 1 AU E.R. 800; 42 Cr.App.B. 69. 

2 (1958) 21 M.L.R. 81 18. 

3 [1959] 1 W.L.R. 1008; [1959] 8 All E.R. 208; 48 Cr.App.R. 201. 
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21-year-old girl employed in ‘the college office, the girl preferring , - 


the attentions of a student at the college of the same age as herself. 
A week later he shot and killed them both on the college premises, 
and ran off in his car. Three weeks afterwards he was picked up by 
the police at Reading, and charged with the capital murder of the 
two victims of the shooting. 

At the trial he was convicted, there being no dispute that he 
caused the deaths, but evidence was adduced for the defence with 
a view to proving that the accused was suffering from diminished , 
responsibility within the meaning of section 2 (1) of the Homicide 
Act, 1957. In reply, the prosecution called the senior medical 
officer of the prison where Walden had been in custody awaiting 
trial, who testified that he could not detect any signs of the chronic 
paranoid development to which the defence psychiatrist had 
testified, or of any mental disorder or defect. A consultant 
psychiatrist supported this view. 

It was therefore left to the jury to decide upon the evidence 
whether the diminished responsibility had been made out “ upon 
balance of probability.” The jury convicted the appellant of 
capital murder upon each count. In summing up to the jury, the 
trial judge, Paull J., handed to the jury a copy of section 2 of the 
Homicide Act and directed them as follows: 

After referring to the definition of insanity in the 
M’Naughten Rules, he said: ‘** There are some cases, you may 
think, where a man has nearly got to that condition but not 
quite, where he is wandering on the borderline between being 
insane and sane, where you can say to yourself, ‘ Well, really, 
it may be he is not insane, but he is on the borderline, poor 
fellow. He is not really fully responsible for what he has done.’ 
Now, you may think, and it is entirely a matter for you, that 
that is what is meant by those words in the Act of Parliament, 
‘such abnormality . . . as substantially impairs his mental 
responsibility.’ In other words, he is not really responsible for 
what he has done. His responsibility, if not wholly gone, has 
been impaired... .” 


The applicant sought leave to appeal against his conviction on 
the grounds that the judge had misdirected the jury by attempting 
to redefine that which Parliament had already defined in’ section 
2 (1) of the Homicide Act, 1957, and by misconstruing the words of 
the section. He had tried to tell the jury what he thought the 
subsection really meant, though that was a matter entirely for the 
jury. The judge should merely have read the exact terms of the 
subsection to the jury and left them to decide its meaning. That 
was the principle laid down in Spriggs. The judge was not entitled 
tp do more than call the jury’s attention to the exact words of the 
section and leave them to say whether upon the evidence they were 
satisfied that the case came within the section, and it followed that 
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if the judge said anything whatever to the jury by way of explana- 
tion or illustration (as he did in this case), that was a misdirection. 

In the course of the argument, Hilbery J., who presided in the 
hearing of the appeal, is reported to have said: ‘*‘ Suppose the jury 
ask what they are to understand by abnormality of mind. If the ' 
judge cannot tell them, we are getting very near to trial by doctor.” ‘ 
One imagines that this would be a situation repugnant to the 
_ courts. It is hardly surprising therefore that in its reserved judg- 
ment, the Court of Criminal Appeal felt constrained to dismiss 
‘the application for leave to appeal. They could not accept the 
consequences which were thought to flow from the decision in 
Spriggs. They therefore resiled from the extreme position which 
had previously been adopted, and took up a position at least half- 
way back. This required some interpretation of Spriggs other than 
that which had been advanced by defence counsel. This is what 
the court said: 

Spriggs did not decide that the judge was not entitled, in order 
to assist the jury upon the facts of the case before them, to point 
out to them by way of illustration or explanation the sort of thing 
which they could look for to see if the case came within the section. 
Indeed, the reference by Lord Goddard in Spriggs to the Scottish 
case of H.M. Advocate v. Braithwaite" was to a case where Lord 
Cooper had explained to the jury the sort of things to look for. 
Though it is a sufficient direction if the judge draws the attention 
of the jury to the exact terms of the section, that does not mean 
that it is a misdirection if he points out to the jury the sort of 
things which they could look for in order to decide the question 
of diminished responsibility. 

So we appear to have reached this position. While the judge 
at the trial should not attempt to redefine the words of the section 
dealing with diminished responsibility, he can explain and illustrate 
them in the way which the Scottish judges have done with regard 
to their concept of diminished responsibility, and in the way which 
Paull J. did in the present case. But it will not be a misdirection 
if he merely refers the jury to the words of the section. ` 

There are two further points which emerge from the decision 
in Walden. It is declared that the expression ‘‘ such abnormality 
of mind’. . . as substantially impaired his mental responsibility ”’ 
which is contained in the definition ‘f connotes a question of degree 
and questions of degree are questions of fact in each case.” So 
the learned trial judge was right in directing the jury that it was 
a question for them and not for him to decide whether upon the 
facts the applicant brought himself within the section or not. 

Furthermore, it is said that although Parliament has set out 
in section 2 (1) the matters of fact which must be proved in order 

4 The Times, July 38, 1959. 


5 1945 8.C.(J.) 565. 
¢ Loo. cit. 1011. 


Vor. 23 *18 
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to establish a plea of diminished responsibility, Parliament has 
not defined the terms “‘ abnormality of mind” or ‘f mental] res- 
ponsibility ’? or indeed any of the other expressions used in the 
section. If this is accepted, what are we now to make of Lord 
Goddard’s statement in Spriggs that Parliament has defined these 
matters and it is not for the courts to redefine them? 

It is suggested that the possible explanation for these rather 
confusing developments is as follows. At the time when the defence 
of diminished responsibility was introduced into English law, there, 
was a real danger that the judges might, by interpretation of the 
words of the section, so alter or modify the scope of the defence as 
to defeat Parliament’s purpose. Indeed the prospect of another 
judicial muddle similar to that over the M’Naughten Rules was 
by no means remote. Lord Goddard in Spriggs averted this danger 
by telling the courts that it was no concern of the judge to interfere 
in this matter. But this development was purchased at too great 
& price, in terms of depriving the jury of assistance and guidance 
from the judge. Consequently it has now been modified to enable 
a more healthy and helpful partnership to be developed between 
the judge and jury in resolving this difficult question. It is now 
abundantly clear that the decision whether diminished responsi- 
bility applies lies within the province of the jury, but they are not 
to be prevented from having the assistance of the judge by way of 
explanation or illustration of the meaning of the section. It is con- 
ceived, for example, that it would not be proper for the judge to 
rule that a person of normal intelligence who it was said was a 
psychopathic personality could in no circumstances be regarded as 
suffering from diminished responsibility, and provided there was 
some evidence in this direction, it would be a matter for the jury to 
decide. They could of course be assisted by explanation or 
illustration by the judge. 

J. E. Hart Wariiams. 


CIVIL SERVANTS: INSECURITY OF TENURE 


Riordan v. War Office * throws into relief once more one of the most 
unsatisfactory portions of the entire law of employment, the 
peculiarly exposed legal position of the civil servant. 

The plaintiff was an unestablished civil servant employed by the 
War Office under the terms of the War Office (Outstations) Civilian 
Staff Regulations, 1950. These ‘‘ regulations ’? were made by the 
Army Council pursuant to letters patent conferring upon them 
such power and authority as were formerly exercised under the 
prerogative by the Secretary of State, Commander-in-Chief and other 
‘principal officers commanding under the Secretary of State. In 


1 [1959] 1 W.L.R. 1046; also [1959] 8 All E.R. 552. 
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other words, the “‘ regulations ° were so in word alone: they were 
not of statutory origin or force but merely “‘ instructions by the 
Army Council on behalf of the Sovereipn of the terms upon which 
civilian employees are to be engaged.” ? 

The regulations state that each employee is to be informed that 
` the terms of his service are subject to the regulations, and they go 
on to deal, inter alia, with hours of work, including overtime, sick 
pay, conduct and discipline and termination of employment by 
. either side, two weeks’ notice in writing being stipulated for a dis- 
charge when the employee’s services are no longer required, and one 
week’s notice in writing for a resignation. 

Some trouble arose between Riordan and his immediate superior, 

the stores foreman. As a result, on Friday, April 18, Riordan filled 
in a form of resignation as required by the regulations, without 
however signing or dating it, and handed it to the stores super- 
intendent for transmission to the proper authority, the commanding 
officer. When asked more than once by the superintendent whether 
he really wanted to resign, Riordan insisted that he did. His notice 
of resignation reached the commanding officer on the following 
Monday. Riordan, meanwhile, had regretted his decision and tried 
to withdraw his resignation. The commanding officer, however, 
decided not to accede and despite Riordan’s protests wrote him to 
say his services were dispensed with four days hence on April 20. 
Riordan sued the War Office for damages for wrongful dismissal. 
_ Diplock J.’s primary ground of decision was that Riordan had 
duly resigned and not been dismissed. The learned judge rejected 
the argument that Riordan had withdrawn his resignation before 
the Monday when the commanding officer received and acted on 
it in the following important passage: “The giving of a notice 
terminating a contractual employment . . . is the exercise of the 
right under the contract of employment to bring the contract to an 
end, either immediately or in the future. It is a unilateral act, 
requiring no acceptance by the other party, and, like a notice to 
quit a tenancy, once given it cannot in my view be withdrawn 
save by mutual consent.’’ ° 

However, Diplock J., despite the strong hints by counsel for 
the War, Office not to “ embarrass the Crown by adding my own to 
the many obiter dicta on the question of whether there exists a 
contract of employment in the ‘strict’ sense between the Crown and 
those in its employment,” * added his views on what the legal posi- 
tion would have been had the commanding officer’s letter to Riordan 
in fact amounted to a dismissal at four days’ notice in breach of 
the express terms of the employment relationship. 

The preponderant weight of authority regards the employment 


$ 
2 åt p. 1050. 
3 At p: 1054. ; E oss 
4 Àt p. 1082. 
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relationship between Crown and servant as a contractual one. In 
Riordan, Diplock J. added bis own authority, saying: ‘‘ Whether 
this involves what is strictly a contractual relationship between the 
Crown and persons who have assented to serve subject to the 
regulations ... or not, it seems to me that it is at least sufficiently 
analogous to a contractual relationship to make it proper for me 
to construe the regulations in the same way as I would the terms 
of a contract of employment.’’ $ 

It is ** axiomatic °?” that the Crown has power to terminate 
Crown employment at pleasure. The preponderant weight of 
authority, again, is that this power is based on an implied térm or 
condition in the contract of employment.* This common law 
implied term is, however, anomalous in the realm of contract since 
it may not be displaced by any express contractual term °; it is 
displaceable only by ‘‘ law,” that is to say, statutory law.’° Thus, 
in Riordan, Diplock J. held the War Office instructions could not 
deprive the Crown of the power to dismiss Riordan on the spot, 
let alone at four days’ notice, since the regulations had only con- 
tractual and not statutory force. 

It is an interesting if uncertain point how far the Crown is 
bound by any other express terms than those relating to length of 
service or dismissal. In the case of the military servant, the Crown 
clearly. is not: “all engagements between those in the military 
service of the Crown and the Crown are voluntary only on the part 
of the Crown.” 1! As to civil servants, however, the point still 
awaits the accident of litigation. Even if the same rule applies to 
civil as to military servants, there remains the question whether the 
civil servant himself is bound by the express terms of his relation- 
ship with the Crown. In Riordan, for example, might the Crown 
have sued Riordan for damages had he left his employment without 
giving the stipulated week’s notice in writing,’? or has the Crown 
servant the same privilege as the Crown? 


5 De Dohsé v. R. (1886) 66 L.J.Q.B. 422n., 428; Gould v. Stuart [1896] A.C. 575, 
578; Dunn v. R. [1896] 1 Q.B. 116, 118-119; Denning v. Secretary of State for 

India (1920) 37 T.L.R. 188; Hales v. R. (1918) 84 PLR. 589; Reilly v. R. 

[1984] A.C. 176, 179, 180; Robertson v. M. O. P. [1949] 1 K.B. 227, 281; 

Riordan’s case itself, supra. Cf. Shenton v. Smith [1895] A.C. 229, 288; 

Rodwell v. Thomas [1944] K.B. 596, 601. But see Metchell v. R. [1896] 1 

Q.B. 1231n., 122, 128, and I. R. C. v. Hambrook [1956] 2 Q.B. 644, 658, 671 

(noted ın 19 M.L.R. 701), where the question whether there may be an 

express contractual relationship 18 left open. 

At p. 1052-1058. 

I. R. C. v. Hambrook, supra, p. 653 (per Lord Goddard C.J.). 

8 Shenton v. Smith, supra, p. Das, Gould v. Stuart, supra, p. 578; Dunn v. R., 
supra, p. 119; Reilly v. R., supra, p. 179; De Dohsé v. R., supra, p. 428. 

® There are contrary dicta of Lord Atkin in Renly v. R., supra, p. 179, and 
Denning J. (as he then was) in Robertson v. M. 6. P., supra, p. ai, but they 
are against the general run of the cases. 

10 Mitchell v. R., supra, pp. 122-123; Rrordan’s case itself, supra. Cf. 19 M.L.R. 


ə p. 708. 

11 Mitchell v. R., supra, p. 122. 

123 A true “ unilateral contract ’'? Cf. Wade and Phillips, Constitutional Law 
(5th ed.), at p. 834. 
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e° Whatever the legal standing of express terms in the Crown 
relationship, both sides are doubtless bound by certain implied 
terms. The servant must be subject to the duties implied at common 
law in the contract of employment to be ready and willing to 
work, obey orders, give faithful service, not misconduct himself, 
show reasonable competence, take reasonable care.’* Conversely, 
the Crown must be liable in damages if the servant is injured as 
a result of breach of the various common law duties on the 
_employer’s part to take reasonable care for the servant’s safety, 
duties which, since Matthews v. Kuwait Bechtel Corporation,” lie 
in contract as well as in tort.*> Further, according to Lord Goddard 
C.J., the servant may recover arrears of remuneration for work 
done in implied contract on a quantum meruit.*® And we return, 
finally, to the implied term that the Crown may dismiss at pleasure, 
and its extraordinarily unfair consequences, 

This implied term and its overriding force relative to express 
terms in the contract have been referred by the courts to public 
policy, public interest, the public good: ‘‘in remote places on the 
frontiers of our territory the question of peace or war might depend 
on the action of a civil servant... ,’’ Y, or, more prosaically, “ The 
difficulty of dismissing servants whose continuance in office is 
detrimental to the State would, if it were necessary to prove some 
offence to the satisfaction of a jury, be such as seriously to impede 
the working of the publie service.” 1 

That the Crown must have power, if need arises, to remove civil 
as well as military servants on the spot without a moment’s notice 
is beyond debate. It is also beside the point. Any employer may 
discharge any employee, high or humble, without a moment’s notice, 
and the courts will on no account !° order him to take the employee 
back; they will merely award damages if the dismissal was in 
breach of the contract of employment. So, even if there were no 
Crown pleasure rule, the Crown would still be free as an employer 
to discharge on the spot irrespective of any specified duration of 
employment, or period ‘of notice or dismissal procedure stipulated 
by the express terms of the employment. But, what public interest, 
what public good, what public policy requires that civil (not to 
speak of military) servants, dismissed without cause in a manner 


13 Cf, Rodwell v. Thomas [1944] K.B. 596; McClelland v. N. Ireland Health 
Board [1967] 2 All B.R. 129, 184, 141. 


14 [1959] 2 Q.B. 57 (noted in 22 M.L.R. 621). 
18 These duties can hardly be said to fetter the Crown's discretion. 


18 Terrell v. Sec. of State for the Colonies [1953] 2 Q.B. 482, 499 (noted in 16 
M.L.R. 502); I. R. C. v. Hambrook, supra, p. 654. 

17 Dunn v. R., supra, p. 120, 

18 Shenton v. Smith, supra, p. 235. ° 

19 Even in exceptional ‘‘ status "™ situationa like that. in Vine v National Dock 
Labour Board [1967] A.C. 488, the courts have not gone beyond a 
declaration of rights. 
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violating the express terms of their engagement, should receive nd 
compensation ? *° 
C. GRUNFELD. 


THe CARRIAGE or Goops BY SEA Act, 1924, 
AND THE DOCTRINE OF ** Sraces ” 


Tue decision of the Judicial Committee of the Privy Council in 
Mawine Footwear Co., Ltd. v. Canadian Government Merchant 
Marine, Ltd.,* has once again brought into prominence the vexed 
question of the effect of the Carriage of Goods by Sea Act, .1924, 
on the common law doctrine of “‘ stages ’’ laid down in relation to the 
absolute warranty of seaworthiness in English law. 

The Carriage of Goods by Sea Act, 1924, provides by article MI, 
rule 1 of the Schedule, that: ‘* The carrier shall be bound before 
and at the beginning of the voyage to exercise due diligence to (a) 
make the ship seaworthy.” 

The attitude of the authors of the standard textbooks on the 
significance of the words ‘*‘ before and at the beginning of the 
voyage” is a varied one. Some writers confine their attention to 
the possible effect that they might have on the doctrine of stages 
after the vessel has sailed. Cole* says that proceeding on the 
second stage of a voyage with insufficient coal would be a default 
of the carrier in the navigation or management of the ship, for 
which, by article IV, rule 2 (a) he was not responsible. A similar 
view is reached by Scrutton.* However, Temperley and Vaughan * 
are radically opposed to this opinion, for they say that the courts 
might give a wide interpretation to the word “ voyage,” and 
interpret it as meaning each stage of the voyage. Therefore ship- 
owners should exercise due diligence at the beginning of each stage 
of a voyage in stages to make the ship seaworthy. Maclachan ° 
thinks than such an interpretation would do violence to the clear 
words of the Act. 

But two of the books consider the situation before the vessel sails. 
Maclachlan ® thinks that the word ‘‘ before ’’ would be construed 
as meaning “‘ at the commencement of loading,” and the words * at 
the beginning of the voyage ” as meaning ‘* when the vessel actually 
sails.” Carver" is of the opinion that the authorities relating to 


0 Cf. Hood Phillips, ‘Constitutional Law (2nd ed.), p. 482. The Crown 
pleasure rule makes something of a mockery of the Fair Wages Resolution 
of the. House of Commons, in'pursuit of which government departments insist 
on outside contractors being model employers, when the Crown itself appears 
to fall somewhat short of that ideal. 

1 [1959] 3 W.L.R. 282; [1959] 2 All E.R. 740. The case in the courts below 18 
reported at [1952] Ex. C.R. 569; [1956] Ex.0.R. 284; [1857] 8.C.R. 801. 

48. D. Cole, Carriage of Goods by Sea Act, 1924, 

3 Gharterparties and Bilis of Ledeig (16th ed., me 478. See also Carver, 
The Carriage of Goods by Sea (10th ed., 1967), 

# Carriage of Goods by Sea Act, 1924 (4th ia i p. 25. 

.5 Merchant had da ee 1982), p p. rs. a VES a 

.4 Ibid, p. 870. eras T , í S g 

7 Op. cit. p. IBA. Soan, we. Elda 
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- , leading and lying stages are applicable to cases covered by the Act 


and raises a point not mentioned in.the other books, viz., whether 
the obligation of seaworthiness is a continuing one until the vessel 
sails, but comes down in favour of the. view that it is not, for the 
words “f before and at the beginning of the voyage ” qualify the 
exercise of due diligence and not the making of the ship seaworthy. 

In Maaine Footwear Co., Ltd. v. Canadian Government Merchant 
Marine Lid.® the loading of No. 8 hold of a ship at Halifax, Nova 
Scotia, began on Tuesday, February 8, 1942, and finished on Friday, 
‘February 6. The loading of all cargo was completed at 8.15 p.m. on 
that evening. The intention was to sail on Saturday. On the Friday 
morning some scupper pipes passing through the hold were found to 
be frozen, and were thawed out by an acetylene torch used by an 
employee of a firm which had arranged to do this work for the ship- 
owners. The heat of the torch started a fire in the cork insulation 
round the pipes, and in spite of efforts to extinguish it the master 
was forced to scuttle the ship on Saturday at 5.80 a.m. The 
shippers’ cargo, which had been loaded in No. 8 hold, was lost and 
they sued the shipowners for non-delivery. 

The Judicial Committee of the Privy Council held that from the 
time when the ship caught on fire she was unseaworthy, and that 
this caused the loss of the cargo. Further, the negligence of the 
shipowners’ servants which caused the fire was a failure to exercise 
due diligence. One of the questions that arose was whether the 
obligation was only to exercise due diligence to make the ship 
seaworthy at two moments of time, viz., the beginning of the loading 
and the beginning of the voyage. 

The evidence was conflicting as to the precise time when the 
goods had been loaded. They might have been stowed before the 
fire started, but in their lordships’ opinion this did not matter, for 
the obligation to exercise due diligence was a continuing one. 

Lord Somervell of Harrow said that it was difficult to believe that 
the construction of the word ‘“‘ before’’ could have been argued 
but for the fact that the doctrine of stages had been laid down in 
relation to the absolute warranty of seaworthiness. He then 
observed °: 

“ In their lordships’ opinion ‘ before and at the beginning 
of the voyage ’ means the period from at least the beginning of 
the loading until the vessel starts on her voyage. The word 
‘before’ cannot in their opinion be read as meaning ‘ at the 
commencement of the loading.’ H this had been intended it 
would have been said. The question when precisely the period 
begins does not arise in this case, hence the insertion above 
of the words ‘ at least.’ On that view, the obligation to exercise 
due diligence to make the ship seaworthy continued over the 
whole of the period from the ere of loading until the 
ship sa ° 

8 


Supra. 
9 [1959] 8 W.L.R. 282 at 289; [1959] 2 All E.R. 740 at 744, 
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With reference to the doctrine of *‘ stages’? the learned Lord ef 
Appeal in Ordinary said that it ‘‘had its anomalies and some 
important matters were never elucidated by authority. When the 
warranty was absolute it seems at any rate intelligible to restrict 
it to certain points of time. It would be surprising if a duty to 
exercise due diligence ceased as soon as loading began only to 
reappear later shortly before the beginning of the voyage.” 

The Judicial Committee of the Privy Council have thus dis- 
approved of the view of Maclachlan that “ before’? means “ at the 
commencement of loading,” and that of Carver that the obligation 
is not a continuing one. But it is submitted that if the legislature 
had intended the obligation to have been a continuing one, it would 
have said so in words such as “‘ the carrier shall exercise due diligence 
to make the ship seaworthy at least at the commencement of load- 
ing and until she sails on her voyage.” 

It is to be observed that the Maxine *° case did not deal with the 
question of the effect of the Carriage of Goods by Sea Act, 1924, 
on the doctrine of stages after the vessel has sailed, though it seems 
implicit in the speech of Lord Somervell that this doctrine has 
ceased to exist in the case of bills of lading to which the Act applies.” 
Further, the Judicial Committee has been careful not to define the 
period from which the obligation commences. Reliance may still 
be placed on a dictum by Wright J. (as he then was) in W. Angliss 
& Co. (Australia) Proprietary, Ltd. v. Peninsular & Oriental Steam 
Navigation Co.™ concerning an even earlier time at which it might 
start. In that case he observed **: 


‘ It was argued on behalf of the (shipowners) that the obliga- 
tion only attached in respect of matters at the port of loading, 
the words being ‘ before and at the commencement of the 
voyage ’ and the obligation being only in favour of the parti- 
cular shipper, and dating at earliest from the time of the 
material contract of carriage between that shipper and the 
carrier. In a sense I think that this is true, but, if the vessel 
were in fact unfit owing to some earlier breach of due diligence 
in that regard by the carrier, his agents, or servants, I think 
that the carrier would be liable on the ground of actual or 
imputed knowledge of the defects or failure to use due diligence 
continuing to the date relevant to the particular contract.” 


E. R. Harpy-Ivamy. 


Tur CASE OF THE UNMERCHANTABLE CATAPULT 


A LITTLE boy of six bought a plastic toy catapult from a newsagent 
for sixpence. Three days later the catapult broke when being used, 


10 Supra. 

if Carriage of Goods by Sea Act, 1924, s. 1. 
12 [1927] 2 K.B. 466. 

18 At p. 462. 
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and as a result the boy lost his left eye. In Godley v. Perry * the 
newsagent was held liable to pay the boy £2,500 damages, but the 
newsagent was awarded an indemnity against his wholesaler, who 
in turn obtained an indemnity from his supplier, the importer. The 
manufacturer, in Hongkong, was not joined. 

The plaintiff’s case was based on section 14 of the Sale of Goods 
Act, 1898, which imposes two implied conditions in the sale of goods 
by a dealer. The condition that the goods are reasonably fit for the 
, purpose is implied by section 14 (1) where the seller knows the 
purpose for which the goods are required and the buyer relies on 
the séller’s skill or judgment. Edmund Davies J. had no difficulty 
in holding that the child relied on the seller’s skill or judgment: he 
cited Lord Wright’s well-known words that, where goods are bought 
from a retailer, *‘ the reliance will be in general inferred from the 
fact that a buyer goes to the shop in the confidence that the trades- 
man has selected his stock with skill and judgment.” * ‘* Further- 
more,” continued the judge, *‘ when the customer is, as here, of 
extremely tender years, an inference of reliance on the retailer’s 
skill and Judgment readily: and properly arises.” 

The implied condition that the goods are of merchantable quality 
under section 14 (2) comes into operation when the goods are sold 
by description. Counsel for the seller boldly contended that there 
was no sale by description here, since section 14 (2) applied only to 
unseen goods, whereas the catapults were displayed in the window 
and the boy bought one over the counter. In the face of the 
authorities ° it is hardly surprising that this argument was rejected, 
Edmund Davies J. adding: ‘‘. .. where... a child asks for ‘a 
catapult,’ and one is sold to him over the counter, there is no less 

. a sale ‘ by description ’ than one where an order is placed on 
the strength of a catalogue.” 

The writer of a recent textbook observes that ‘‘ it is probably 
true to say that the only cases of sale not by description occur when 
the buyer in effect says: ‘I want that particular thing,’ or when 
no words are spoken at all, as, for example, in the case of a sale in 
a self-service store.” $ Yet it is suggested that the law would be 
unduly capricious if, on the facts of this case, the implication of the 
condition of merchantable quality depended on the boy asking for 
“a catapult.” Had the boy entered the shop, seen the article lying 
on the counter, picked it up and proffered his sixpence without 
words, is it possible that the result would have been different? ë It 


1 [1960] 1 W.L.R. 9; [1960] 1 All E.R. 86 (Q.B.D.) 

2 Grant V. Australian Knitting Mills, Lid. [1986] A.C. 85, 99. 

3 Notably Lord Wright in Grant v. Australian Knitting Mills, Ltd. [1986] A.C. 
85, 100, not cited ın this case. 

+ P, 8. Atryah, The Sale of Goods (1957), p. 68. Cf. Stoljar (1962) 15 M.L. 
425 at p. 442. 

5 The implied condition that the goods are reasonably fit for the parpo urpose ander 
s. 14 (1) does not, 16 is thought, rest on the use of words. e difference 
between s. 14 (1) and s. 14 (2) becomes important where the article has more 
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may well be that it is possible to sell goods by description without 
words: an article might describe itself by its appearance, just as 
a label on a tin might describe the contents by a picture. 

Having found that both conditions were implied, 1t was clear on 
the facts that the catapult was not reasonably fit for use as such, 
since the judge found that the boy was using it properly when it 
broke; an agreed report of a consulting chemist showed that the 
catapult was indifferently moulded from a cheap plastic which was 
brittle and unsuitable for making toys. Nor was the catapult, of | 
merchantable quality.’ 

The seller’s claim for indemnity against the wholesaler was based 
on section 15 (2) (c) of the Sale of Goods Act, as was the whole- 
saler’s claim against the importer. Both sales were by sample, and 
under section 15 (2) (c) there is an implied condition of merchanta- 
bility. But the importer relied on the exception as to defects which 
would be apparent on reasonable examination of the sample. 
Counsel for the importer, said Edmund Davies J., 


** demonstrated that by squeezing together the two prongs of 
the catapult in the hand they could be fractured, and further 
suggested that by holding the toy down with one’s foot and 
then pulling on the elastic its safety could be tested and... 
its Inherent fragility would thereby inevitably be discovered. 
True, the potential customer might have done any of these 
things. He might also, I suppose, have tried biting the cata- 
pult, or hitting it with a hammer, or applying a lighted match 
to ensure its non-inflammability.... But... none of those 
tests are called for by a process of ‘ reasonable examination.’ *’” 


The wholesaler and the retailer had in fact examined the samples by 
pulling back the elastic, though not perhaps to its fullest extent. 
Such examination, which did not disclose the defect, ‘‘ was all that 
could be reasonably expected of any potential customer,” and 
accordingly the defence failed. The case is a useful illustration of 
the effect of section 15 (2) (c) of the Act. 

AUBREY L. Diamonp. 


RESTRICTIVE TRADE PRACTICES——TEE DANGER SIGN 


Section 6 of the Restrictive Trade Practices Act, 1956, defines the 
restrictions which operate to bring an agreement within the scope 
of Part I of the Act. Sections 20 and 21 require the new court to 
determine the validity of such restrictions largely on policy grounds 


than one use: s. 14 (1) would, it seems, not apply even if the article were 
not fit for any of its uses, so that the buyer would have to rely on s. 14 (2). 
6 The oe of “‘merchanteble quality * was pithily summed up by Atkin 
L.J. in Neblett v. Confectioners' Materiale Co., Pid. t1921] 3 K.B. 887, 404: 
* '' no one who knew the facts would buy 1b.” 
7 Cf. Lord Macnaghten in Drummond £ Sons v. E. H. Van Ingen é Co. (1887) 
12 App.Cas. 284, 206: "that is not the way in which business, is done in this 
country." f 


Marca 1960 NOTES OF CASES . 208 


By applying the public interest test. In the cases heard so far, 
this seems to have been done remarkably well. But the efficacy 
of the statute and the development of a coherent and workable 
body of law on this subject will be seriously endangered unless 
policy is also considered when construing section 6 in determining 
what restrictions come within the scope of the Act. For it would 
be quite incongruous if the court should have to make policy. 
evaluations within limits set by a body of arbitrary rules 


, depending only on chance for their relationship to any accept- 


able policy Judgment. Yet precisely this danger is threatened by 
the case of Re Blanket Manufacturers’ Agreement.’ ` 

The case concerned a trade association of blanket manufacturers 
operating a scheme of horizontal minimum price fixing. There 
were also various ancillary restrictive provisions. The main price- 
fixing terms and most of the ancillaries were declared by the Res- 
trictive Practices Court ° to be contrary to the public interest,* and 
on this aspect of the case there was no appeal. One of the ancill- 
aries, however, was held by that court not to be a restriction within 
the scope of section 6. This was a resolution of the association 
(known as the sanctity of contracts resolution) which provided that 


‘No manufacturer shall agree to the breaking of any 
contract by reduction of price or other procedure. Should 
any attempt be made to break or vary the contract the manu- 
facturer shall refuse to accept cancellation or variation and 
endeavour to obtain completion of the contract. If this should 
fail the member must send all correspondence to the secretary 
without informing the customer that he is doing so. The 
secretary should then forthwith write the customer to the 
effect that the correspondence had been handed to him and 
asking for the customer’s explanation for his attempt to break 
the contract in order that he may advise the manufacturer 
concerned., If a manufacturer has good reason to agree a 
request for the cancellation or variation of a contract he shall 
not so agree until approval is given by the reference 
committee... .”’ 


From this decision the Registrar appealed. Section 6 provides 


©... this Part of this Act applies to any agreement... 
under which restrictions are accepted by two or more parties 
in respect of the following matters, that is to say:— 


(a) the prices to be charged, quoted or paid for goods 
supplied, offered or acquired, or for the application 
of any process of manufacture to goods; = 


1 L.R. 1 R.P. 271; [1950] 2 All E.R. 680. 
3 L.R. 1 R.P. 208; [1959] 2 All E.R. 1. 
3 The court reached this conclusion even though the fixed minimum price wae 
found to-be reasonable (roughly cost price of the lowest cost producer plus 
5 per cent.), and even though the members usually sold at a competitive price 
`: above the fixed minimum. - 
e 
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(b) the terms or conditions on or subject to which goods 
are to be supplied or acquired or any such process is 
to be applied to goods; 

(c) the quantities or wie agers of goods to be produced, 
supplied or acquired; 


Thus the question for the Court of Appeal was whether or not 
those words should be held to include the sanctity of contracts 
resolution. Clearly it was arguable both ways. The court regarded 
it as “. .. not an easy question,” but ‘very largely one of frst 
impression.” It was held that the language of paragraphs (a) 
(b) and (c) “is, on the face of it, directed to the case of a manu- 
facturer about to enter into a trading contract.” It did not apply 
to variations of an existing contract. Accordingly the resolution 
was held to be outside the scope of the section. Thus the court 
avoided any rational analysis of the problem by sheltering behind 
the facade of literal construction. 

In the present case, the resolution was ancillary to the restric- 
tions constituting the horizontal price fixing. Thus it may be that 
when those restrictions became illegal the sanctity of contracts 
resolution lost some of its significance. But however innocuous 
the decision may have been on the particular case it is a most 
unfortunate precedent. It might be argued that to insist upon 
manufacturers abiding by their contract prices is beneficial in that 
once the regular contract prices of each manufacturer have been 
published, then this information forms the basic knowledge essen- 
tial to the intelligent operation of a free competitive market.‘ If 
a manufacturer could surreptitiously vary the price on contracts 
previously made on terms which had become known to the trade, 
then this would facilitate unfair methods of competition tanta- 
mount to deceit. But to this argument at least two answers are 
available. One is that if market information is the objective then 
it could just as readily be achieved by less restrictive provisions, 
e.g., by requiring that each manufacturer should report any changes 
in the price or other conditions of his existing contracts and that 
reports of such changes should be published by the association.‘ 
The other is that if an intelligent free market is really desired then 
the information should be published vertically as well as hori- 
zontally. It is submitted that there is no valid argument at all 
which could be used to justify the exclusion of the sanctity of 
contracts resolution from the scope of section 6.’ On the other 


4 T Chicago Board of Trade v. United States (1918) 248 U.S. 281; 98 8.Ct. 


5 Cf “Maple Flooring Manufacturers’ Association v. United States (1925) 268 
U.S. 568; 45 §.Ct. 578, and Sugar Institute v. United States (1986) 297 U.S. 
553; 56 S.Ct. 629. 

é Preferably without identifying the particular manufacturer or purchaser. 

7 It was argued by counsel, at p. 282, before the Restrictive Practices Court, that 
the resolution was necessary to establish uniformity of practice and thereby 
protect manufacturers against the risk of dishonoured contracts. On a falling 


We 
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hand, there are substantial arguments for its inclusion, Firstly, 
the absence of restraint upon the power to vary an existing contract 
is surely just as necessary to the functioning of a free competitive 
market as the freedom to make an original. Secondly, even where 
there is no express agreement on original prices, a restriction of 
this type would tend to facilitate the advent of horizontal price 
fixing by the processes of conscious parallelism and price leader- 
ship.” The court should at least have allowed the opportunity of 
applying the public interest test.’ 

Literal construction of ambiguous statutes is suspicious enough 
in any event. But with this Act in particular, it cannot be satis- 
factory that the court should choose to ignore the policy issues 
and to construe the statute by a process hardly more discriminating 
than the toss of a coin. 

Terence G. Ison. 


market a purchaser might be anxious to avoid a contract previously made at 
a higher price, thereby placing the manufacturer in finencial difficulty. In 
these circumstances intervention by the association might well force the pur- 
chaser to honour his contract. But if this argument has any substance at 
all, then it relates only to this case. It ıs not a general argument applicable 
to all sanctity of contract restrictions. Thus it should be used only by way 
of justification under s. 21. It is no reason why such restrictions should be 
excluded from s. 6. 

8 It was not without reason that in the Sugar Institute case, the decree 
allowed e to be given to transactions, but prohibited any requirement 
that members should adhere to prices annonnced in advance. 

° The case might be explamed on the discomforting theory that whether the 
court takes a literal or a pony approach (whether sub nom. ‘“'the mischgef 
rule °’ or otherwise) depends largely on the fortmtons circumstance of how 
familiar the Bench and Bar happen to be with the subject-matter of the 
legislation. 


gy ws r ok F 


REVIEWS 


Anson’s Law oF Contract. By A. G. Guzst, M.a., Fellow of 
' University College, Oxford. Twenty-first edition. [Oxford: 
Clarendon Press. 1959. Iviii and 607 pp. £2 10s. net, | 


PE ċ¿ 


Tar first edition of Ansons Law of Contract appeared in 1879. For well ý 


over half a century it must have been the medium through which the majority 
of students were introduced to the subject. Sir William Anson’s treatment 
combined accuracy and lucidity to a remarkable degree. In recent years, 
however, Anson, like an ageing star, has been challenged and overtaken by 
younger rivals. This was due partly, no doubt, to the absence of a thorough 
revision since 1945, but also to the fact that, as Mr. Guest points out in his 
introduction to this edition, “ However good a book may be, it slowly loses 
what hfe and originality it once possessed by reason of successive accretions.” 
This is particularly the case, of course, where the process of revision has not 
been carried out by the author, since editors must necessarily feel a certain 
reverence for his views and arrangement, and even indeed for his tpsisstma 
verba. The last edition by Sir William Anson was in 1912. In these circum- 
stances it would not have been surprising if Mr. Guest had been content to 
acquiesce in the demise of Anson, but instead he has chosen the path of 
“complete revision.” It may perhaps be doubted whether such an attempt, 
however valiant, is worth while. Since 1879 or even since 1912, the changes in 
the substantive law of contract have, despite the dead hand of stare decisis, 
been considerable, but more significantly the social and economic background 
of the law has been totally altered. Mr. Guest, of course, is not unaware 
of these changes, but the legacy of twenty previous editions is often a grievous 
handicap in grappling with them. This is immediately apparent in Chapter 1 
where an attempt is made to integrate with Anson’s original discussion of 
the nature of contract such typically twentleth-century ideas as Dean Pound’s 
theory of “injurious reliance” and Professor Hart’s analysis of defeastble 
concepts. The result is confusion. Thus on p. 4 we are told “a promise, in 
fact, connotes an agreement between the parties to it” but no attempt is 
made to reconcile this with the statement on p. 7 that “ promise ... is more 
suggestive of an objective attitude than agreement.” It would seem clear 
that in non-legal usage “promise” and “agreement” are not identical. If 
some special legal meaning is intended, this should be made clear. Similarly 
the discussion of contract should make it clear whether what is attempted 
is a jurisprudential definition of “contract” which is equally true of all 
stems or a discussion of the meaning of “contract” in English Jaw. If 
the two are merged the discussion may become so general as to be of little 
practical value, whereas it is submitted that it is of considerable practical 
importance to define the underlying ideas behind English contract law. This 
ds not to claim that English law can be deduced a priori from a few funda- 
mental postulates but it is clear for instance that Lord Denning’s approach 
to contractual problems is motivated by a strong belief in the morally binding 
force of promises which is likely to, and does, lead him to different conclusions 
from other judges whose inarticulate premise is the commercial bargain. 
‘Mr. Guest leaves such questions unresolved. f 
_ Outwardly the work of revision has been attractively done. A new page 
size and type have been adopted and the book is pleasant to handle and 
read. It is.not easy to estimate the effect of these changes on the size of the 
work but since it is now 150 pages longer it is clear that Mr. Guest has added 
much new material. This might perhaps have been compensated.for by the 
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@eletion of the chapter on Quasi-Contract, the inclusion of which can only be 
justified by the accidents of history. The disappearance of references from 
the table of cases will be regretted by many users. Technically there are very 
few errors but the following were noticed: “offeree” on p. 59, line 15, should 
be “offeror”; “to plea” on p. 114, penultimate line of third paragraph, 
should be “to plead”; Mellish L.J.’s name is incorrectly spelt on p. 267, 
note 1; the last sentence in the third paragraph on p. 270 is ungrammatical; 
on p. 849, note 4 “yer” should be “per”; on p. 850 the article cited from 
15 Harvard L.R. is by Williston and not Corbin, and on p. 856 the reference 
should now be to Gutteridge and Megrah, The Law of Bankers’ Commercial 


, Credits (2nd edition). 


There is obvious scope for variance of opinion as to the precise content 
of d.student’s work on contract but to this reviewer at least the number of 
omissions of significant references seems in the total rather considerable. 
One of Mr. Guest’s stated objectives is to increase the number of references 
to periodical literature, which in previous editions had been minimal, but the 
selection remains eclectic. The following would seem to be worthy of con- 
sideration for future editions: on damages, Mr. Mulligan’s articles in 
T1 SALJ. 44; 72 S ALJ. 152, 862; 73 S ALJ. 27, 261, 428; 74 SA.LJ. 
61, 296; 75 S.A.L.J. 160; and those of Professor Marshall in 84 Can.B.R. 969 
and of Mr. Waters in 86 Can.B.R. 860; Mr. Unger’s article on the problem of 
the fundamental term in 4 Business L R. 80; Mr. Treitel’s note on exemption 
clauses and third parties in 18 M.L.R. 172; the article of Professor Kahn on 
offer and acceptance in 72 S.A.L.J. 246. References might be given to the 
criticisms of Upton-on-Severn R.D.C. v. Powell [1942] 1 All E.R. 220, 
mentioned at p. 80. 

No reference is made to any of the considerable literature developing 
around British Transport Commission v. Gourley and the seventh report of 
the Law Reform Committee thereon (Cmnd. 501) but this is less surprising 
than the unaccountable omission of any reference to the case itself. There 
are a number of omissions in the discussion of offer and acceptance: 
Quenerdnaine v. Cole might be cited on p. 55 on contracts by telegram; the 
decision of the High Court of Australia in Talerman § Co. Pty., Ltd. v. 
Nathan’s Merchandise (Vict) Pty., Lid. (1957) 81 A.L.J. 176 should be 
mentioned on the basis of the rules as to acceptance through the post, and 
Dick v. U.B. (1949) 82 F.Supp. 826 and Rhode Island Tool Co. v. U.S. (1955) 
128 F.Supp. 417 on purported revocation of a posted acceptance. In the 
discussion of the Strathcona case on pp. 848-847 the judgment of Scrutton 
L.J. in Barker v., Stickney [1919] 1 K.B. 121 should be mentioned. Reference 
might also be made to the articles by Professor Chafee in 41 Harv.L.R. 945 
and Professor Wade in 44 LQ.R. 51 and to the interesting suggestion by 
Professor Lawson in his Introduction to Property (pp. 72-78) that bailments 
of chattels may create interests analogous to estates In land. It does seem 
that if the Strathcona case was rightly decided it must be by reason of 
developments in thé law of property rather than of contract—see too 
Holdsworth in 49 L.Q.R. 576 at 579. On pp. 853-854 Mr. Guest suggests that 
a major objection to the wide application of the trust to avoid the doctrine of 
privity of contract was the irrevocability of the trust. But it has been sug- 
gested that such a trust might be revoked by the original contracting parties— 
see Hill v. Gomme (1889) 5 My. & Cr. 250 and Fullagar J. in lVilson v. Darling 
Island Stevedoring and Taghterage Co., Lid. (1956) 95 C.L.R. 48 at 67. Ht is 
not clear whether Mr. Guest had access to Goodyear Tyre ¢ Rubber Co. v. 
Lancashire Batteries [1958] 1 W.LR. 857, which indicates a substantially 
different approach to section 25 of the Restrictive Trade Practices Act, 1956, 
from that adopted by Harman J. in County Laboratories v. Mindel [1957] 
Ch. 295. The work is dated January 1959 but there seem to be other omjg- 
sions of 1958 authorities. At p. 418 a cross-reference to the effect of the Law 
Reform (Frustrated Contracts) Act, 1948, might be given in relation to the 
discussion of Cutter v. Powellp the important case of St. John Shipping 
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Corporation v. Joseph Rank, Ltd. [1957] 1 Q.B. 267 might be thought worthy 
of more extended mention in relation to illegal performance and statutory 
prohibition; Gillman v. Gillman (1946) 174 L.T. 272 might be mentioned in the 
discussion of non est facium; on p. 26 May and Butcher v. R. [1934] 2 K.B. 
17n. might be mentioned in relation to certainty of terms and the implication 
of a reasonable price. 

A more serious criticism of this work is the unduly dogmatic attitude taken 
by Mr. Guest on many doubtful points. While one naturally welcomes an 
author’s statement of his own views on controversial matters, a work for 
students should surely indicate the existence of other views. Thus on p. 127 


Rowland v. Divali is cited for the proposition “that no exemption clause could , 


exclude the obligation of the seller to convey a good title to the goods sold.” 
This proposition is no doubt tenable but it may be doubted whether Rowland 
v. Divall establishes it and the contrary view has received a good deal of 
academic support—see Mr. Hudson in 20 M.L.R. 286—and such an exclusion 
was held possible in Warmings Used Cars, Lid. v. Tucker (1956) S.A.S.R. 249 
on the interpretation of the South Australian counterpart of the Sale of 
Goods ‘Act. The statement at p. 222 that a wilful misrepresentation of law 
will not give rise to an action of deceit ignores the possibility that the 
statement of law may be treated as a statement of the representor’s opinion 
as to the state of the law which may in turn be regarded as a factual state- 
ment about his state of mind. This view has a good deal of support including 
that of the editor of the 20th edition—see Mr. Hudson in 1958 S.L.T. 16. 

The analysis of section 56 (1) of the Law of Property Act, 1925, at 
pp. 857-859 would seem to underestimate the force of Lord Denning’s views. 
Lord Denning is accused of a “bold disregard of the traditional canons of 
statutory interpretation.” Such a charge would carry greater conviction 
if the particular canons which are alleged to be disregarded were enumerated. 
While it is too early to be dogmatic on this subject, it would seem that at 
least one familiar canon, that of literal interpretation, can be deployed on 
the other side. 

In the discussion of the distinction between an offer and an invitation to 
treat, mention should be made of the criticisms of the Boote case by Mr. Unger 
in 16 M.L.R. 869 and Professor Kahn in 72 S.A.L J. 246 and reference made 
to the contrary decision in Lasky v. Economy Grocery Stores, 819 Mass. 224. 
Instead, Denton v. Great Northern Ry. is cited alongside the Boots case 
and Grainger and Son v. Gough without any indication being given of the 
difficulties of reconciling these cases. The discussion of Tinn v. Hoffmann at 
p. 87 gives no hint of possible arguments that the true ratio of the decision 
of the Exchequer Chamber was that the cross-offers were not identical rather 
than that identical cross-offers cannot constitute a contract. One would have 
expected some indication of the view that the requirement of intent to create 
legal relations was a fifth wheel to the coach of consideration—see Williston, 
Tuck, 21 Can.B.R. 128; Unger 19 M.L.R. 96. It may be thought questionable 
how far the remarks of Atkin L.J. in Balfour v. Balfour, which are quoted, 
represent the ratio of the Court of Appeal in that case. 

On p. 484 Mr. Guest says: “It is generally agreed that, in order that a 
contract may be specifically enforced, there must be mutuality between the 
parties.” It is not clear in what Mr. Guest’s criterion of general agreement 
consists. Ames’s classic article is dismissed with a cursory “of.” and the 
contrary views of Ashburner, pp. 404-405, Maitland, p. 811, Hanbury, p. 523, 
and Salmond and Williams, p. 599, are ignored. In these circumstances it is 
not to be expected that even the powerful voices of Harlan Fiske Stone in 
16 Columbia ILR. 448 and Walter Wheeler Cook in 86 Yale L.J. 897 would 
carry across the Atlantic. Eweten v. Gluckin (1922) 288 N.Y. 490 and 
OsRegan v. White [1919] 2 I.R. 892 are no doubt relegated to the category of 
little local differences. The rule that specific performance of a gratuitous 
promise under seal will not be granted would seem to rest rather on the 
doctrine that equity will not assist a volunteer. 
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ay e It is puzzling, too, to find the rule in Flight v. Booth (1884) 1 Bing.N.C. 
870 in the discussion on contracts uberrimae fidei (pp. 214-215). The vendor 
of land is not under a duty to disclose defects in title. The vital question is 
what the vendor has contracted to do. He may-have excluded his liability to 
convey a good title but if he has not, then he will be in breach if he cannot 
show a good title though this is not necessarily a bar to specific performance. 
See Megarry and Wade, Real Property, 2nd edition, p. 588, especially note 78. 

The treatment of “ promissory estoppel” is unsatisfactory. It is doubtful 
whether all the cases cited on p 101, note 5, as examples of High Trees are 
properly so classified. In some at least consideration could be found. But, 
more important, the problems of reconciling High Trees with Jorden v. Money 
are glossed over. It should be made clear that Jorden v. Money laid down 
a rule which was ag much equity as law—see also Citizens’ Bank of Louisiana 
v. First National Bank of New Orleans (1878) .L.R. 6 H.L. 852. Hughes v. 
Metropolitan Ry. is itself consistent with Jorden v. Money but it may be 
doubted whether it provides justification for the wholesale disregard of 
Jorden v. Money which is now fashionable. Certainly, rightly or wrongly, 
the dicta in High Tress go further and a clear discussion of how much 
further was needed. 

Mr. Guest has inherited one or two unfortunate legacies from previous 
editors. It may be doubted whether the device of solving the problems of 
Bainbridge v. Firmstone (1838) 8 A. & E. 748 and De la Bere v. Pearson [1908] 
1 K.B. 280, by labelling them cases where the court refused to inquire into 
adequacy, merits repetition. The problem is surely to see how the considera- 
tion, however small, was given in return for the promise. It is fanciful to 
analyse a gratuitous bailment by saying that the bailee buys the batilor’s 

èe promise to lend the chattel by his promise to return it. Indeed, if this were 
the correct analysis, it would seem that a gratuitous and executory promise 
to lend would be enforceable. 

At pp. 81-82 we are told that an executed consideration may exist where 
the offeror has done, in making his offer, all that he was bound to do. An 
example given is that of “a man who offers his labour or goods under such 
circumstances that he obviously expects to be paid for them; the contract 
arises when the labour or goods are accepted by the person to whom they are 
offered, and he by his acceptance becomes bound to pay a reasonable price for’ 
them.” It. would *geem, however, that if the alleged offeror has in fact done 
all that he would be bound to do, a subsequent acceptance would not 
constitute a contract unless the alleged offeree had a genuine chance to reject: 
see, for example, Forman v. [iddlesdals [1900].A.C. 190. ` Further, in the case 
put.of the merchant selling wine, the merchant’s obligation'is not merely 
to transfer. possession but to transfer title and possibly to perform 
undertakings as to quality. 

There are a number of statements which are calculated to mislead students. 
Thus on p. 9 Sinclair v. Brougham is'cited for the proposition that in the 
case of an ultra vires contract made by a corporate body any money or other 
property ‘transferred cannot be recovered: ‘But, whatever else is unclear 
about that difficult case, it is clear that the depositors recovered some at least 
of the money they ‘transferred under the ultra vires contracts of Joan. There 
are two misleading statements in the discussion of warranties ex post facto 
on pp. 114-117. At the foot of p. 115 we read “if the contract is severable, 
that is to say, if delivery of the goods is to -be made by instalments.” A 
student could hardly be blamed for reading this as a definition of a severable 
contract. On p. 116 Leaf v. International Galleries is explained on the basis 
that the-right to reject was lost on acceptance; but the Court of Appeal: 
avoided this question and relied upon the’additional element of lapse of time. 
The discussion of Adler v. Dickson on p. 161. gives no hint of the differences of, 
opinion amongst the members of the Court of Appeal, nor does it bring out 
the vital point that-they were agreed that no attempt was made to exclude the 
liability of the master and boatswain in the contract between the company and 
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the passenger. On p. 881 it would be more accurate to describe a cheque @s 
a direction to a banker rather than a request: see sections 8 and 78 of the 
Bills of Exchange Act, 1882. A student might be puzzled by finding the rules 
as to the formalities of corporate contracts included in a section entitled 
capaeity, though this is a popular arrangement. The 8th Report of the Law 
Reform Committee (Cmnd. 622) on this subject is omitted. At p. 854 in a 
discussion of exceptions to the doctrine of privity of contract Mr. Guest 
writes: “Contracts of insurance are often made in favour of third parties and 
the legislature has intervened to ensure that these may be enforced by them.’ 

Surely this statement needs qualification. Legislative intervention in this fleld 
has been partial and not complete. The statement on p. 861, second paragraph, 
(“as we have seen in connexion with section 56 (1) of the Law of Property 
Act, 1925, it is often the implied beneficiary who is most in need of the 
assistance of the statute”) is obscure. 

Mr. Guest has invented a new exception to privity of contract entitled the 
“ floating warranty” based on Andrews v. Hopkinson and Shanklin Pier, Ltd. 
v. Detel Products, Lid. The suggestion is that in Andrews v. Hopkinson the 
plaintiff (hire-purchaser) has an action against the defendant dealer because 
of the existence of a contract between the dealer and the finance company 
(although there {s no contract between the plaintiff and the defendant). 
This ig difficult to accept. No explanation is given of what term in a contract 
between the dealer and the finance company could possibly be for the benefit 
of the customer nor why he should be entitled to enforce such a term if it 
existed. In fact it is clear that in that case the customer was allowed to 
enforce the promise made by the dealer to him as to the quality of the car 
and that McNair J. found consideration for this promise in the customer’s 
entry into a contract with the finance company. In short there was a 
contract between plaintiff and defendant and no question of privity of 
contract arose. 

It would be pleasant to be able to conclude that these criticisms amounted 
only to minor blemishes. But such a judgment would not give an accurate 
picture of this work, which contains too many errors, omissions and 
unbalanced statements to be a satisfactory guide for students. It must be 
regretfully concluded that this attempt to restore Anson to its former primacy 
has not been successful. 

M. P. Formsron. 


ADMINISTRATIVE Law Treatise. By Kenners Curre Davis, Pro- 
fessor of Law in the University of Minnesota. [St. Paul, 
Minnesota: West Publishing Co. 1958. 4 volumes. ] 


No review can do real justice to the immense scholarship and industry that 
lie behind these four volumes. On many problems of administrative law, 
English lawyers are still groping for solutions with little to guide them from 
precedent or experience. American administrative law, incomplete, imperfect 
and self-contradictory as it often is, and as Professor Davis would agree, does 
contain a wealth of intellectual stimulant for anyone concerned with the growth 
of administrative law in England. This treatise may not be found on the 
shelves of many English lawyers, but those who have opportunities for moulding 
our law should certainly have access to it. 

English writers are accustomed to criticise judgments with restraint or at 
least a show of restraint. Professor Davis has no compunction at all about 
attacking the opinions of the Supreme Court in strong terms whenever he feels 
the need to do so. In his conclusions on the subject of judicial relief normally 
deing withheld until administrative remedies have been exhausted, he says: 
‘No opinion of the Supreme Court explains the contrariety of holdings; instead, 
the opinions are characteristically filled with misleading statements” (para. 
20.10). This is one example of the spirited style that marks these volumes. 

e 
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a * Professor Davis is engaged in this Treatise in the task of systematically 
expounding the law, where this can be done, and explaining the law’s short- 
comings where systematic exposition is impossible. “When search for estab- 
lished principle turns out to be futile,” he says in the Preface, “the search 
must be for sound principle.” 


Keen emphasis is placed on the need to dismantle “misleading doctrine,” 
for example, that the-legislative powers of Congress can only be delegated 
under the limitation of a prescribed standard. As the author explains at 
length, mostly the courts pay only lip-service to this false doctrine, but harm 
results because the courts do sometimes take it seriously. As another writer 
«Professor Schwartz) has put it, enabling laws are now generally upheld in the 
United States even though the only standard which the court can find is so 
broad as to be almost illusory. With the publication of this Treatise, there 
will be little excuse for a court not recognising “misleading doctrine.” 

In his customary forthright way, Professor Davis criticises the Supreme 
Court’s language on standards in the Schechter case, which is one of the only 
two cases in American history where delegation to a governmental authority 
was held invalid. A three-judge district court followed the opinions of the 
Supreme Court to the letter and because the lower court did take literally 
what the Supreme Court had said, the Supreme Court reversed it. 


On many matters, of course, Professor Davis expresses the same views as he 
did in his one-volume work Admintstrative Law, published in 1951. Time may 
occasionally mute criticism, as in his discussion of closing agreements made 
by the Internal Revenue Service. These agreements whereby a taxpayer can 
learn his tax liability before taking a certain course of action, are not subject 

e to judicial review. They give the taxpayer, therefore, only limited protection. 
Writing in 1949 in the Harvard Law Review, Professor Davis urged that a 
taxpayer should be enabled to remove doubts about the validity of administra- 
tive interpretations by securing judicial review. Discussion on this is now 
relegated to a footnote and criticism of the existing position barely visible 
(para. 4.10, note 28), 

It is interesting to compare binding declaratory rulings made by administra- 
tive authorities in the United States with procedures in this country, such as 
provisional liquor licensing, which might usefully be extended to other fields 
and perhaps replace the extra-judicial practice of giving unofficial interpreta- 
tions and concessions. A binding ruling made by an administrative agency 
could operate as an estoppel on the lines advocated by Lord Denning in 
Falmouth Boat Construction Co. v. Howell [1950] 2 K.B. 16, 25, but rejected 
by the House of Lords [1951] A.C. 887." Unfortunately, American experience 
is limited because it is entirely a matter for an agency’s discretion whether to 
issue binding rulings and some, like the Federal Trade Commission, have 
announced a blanket refusal to issue declaratory orders at all. 

The safeguards used in the United States to ensure against abuse of 
delegated legislation is of particular interest to English readers. Legislative 
control is*better developed here than in the United States, but we probably 
have something to learn from American experience of antecedent publicity, 
the need for which was curiously abolished here by the Statutory Instruments 
Act, 1946. Public hearings, too, can sometimes be useful to make sure that 
all interests affected by rules to be promulgated do have their say. However, 
nobody in England would want the formal trial methods that have to be 
brought into play before regulations are made under the American Food, 
Drug and Cosmetic Act, 1988. The agency concerned has to take “ evidence ” 
from “witnesses” who “testify” on such questions as to whether “ golden” 
should be permitted as a synonym for “ yellow ” in the labelling of canned corn, 
and whether pear halves should have a minimum weight of 4/5ths or 
8/5ths oz, and so on. Any interested person is permitted to cross-examine 
witnesses. Informal public meetings at which the views of interested persons 
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can be put forward are one thing but trial hearings are clearly Hable to Xe 


become chaotic and unwieldy. 

There are many interesting comparisons to be drawn between American 
and English practice with regard to an individual’s right to a hearing when 
he comes up against the Administration. It is only recently here, by Home 
Office ruling, that when a deportation order is made otherwise than on a 
court’s recommendation, the allen can seek a hearing by a metropolitan magi- 
strate at Bow Street. As Professor de Smith has said, the state of our law 
suffers by comparison with that of the United States (Judicial Review of 
Administrative Action, p. 118). Again, in a case in the United States exactly 
similar to the Parker case, the court took the more liberal view that æ cab 
driver is entitled to a hearing before his licence is revoked and his living thereby 
destroyed. Recent cases in lower federal courts hold that passports may not 
be denied without opportunity of a hearing. However, in some types of cases, 
both countries suffer individuals to lose rights by administrative action without 
a hearing of any sort. This is done by the sleight of hand of calling such 
rights “ privileges” (para. 7.11). In our country, the Privy Council decision in 
Nakkuda Ali v. Jayaraine [1951] AC. 66 juts out like a sore thumb. The 
picture is more confused in the United States—the Federal courts and the 
courts of California and Massachusetts reject the privilege doctrine in licensing, 
but generally, says Professor Davis, the state courts are “befuddled by the 
privilege doctrine in allowing the death sentence to be imposed upon a lawful 
business without giving the owner of the business a chance to be heard” 
(para. 7.19). 

In several branches of the law dealt with in the Treatise, no amount of 
collation and distinguishing of cases can make possible a clear statement of 
established principles. In these circumstances, Professor Davis has sought to 
construct sets of proposals to give coherence to the law, drawing on “ whatever 
is of value in judicial opinions and other legal materials.” The usefulness of 
this exercise can be gauged by reference to Chapter 21 on “ Ripeness for 
Review.” 

The extent to which the prerogative orders are satisfactory as methods of 
reviewing administrative action has been the source of controversy in both 
the United States and England. Certiorari as a means of reviewing administra- 
tive action is rare indeed now in the federal courts; it has been replaced by the 
injunction and the declaratory judgment, both regarded by Professor, Davis 
as satisfactory. In England, the prerogative orders have not been static in their 
application and many observers feel that now certiorari is clearly available to 
remedy error of law on the record, It has established its usefulness in the 
modern world and should not be jettisoned. On the other hand, the declaratory 
jadgment has advanced as an up-to-date remedy more suited to present- 
day needs, with Lord Denning as its chief sponsor. There is uncertainty about 
the boundaries of the various remedies in English law; this uncertainty and 
the plurality of remedies is echoed in the United States state courts. Professor 
Davis comments that “an Imaginary system cunningly planned for the evil 
purpose of thwarting justice and maximizing fruitless litigation would copy the 
major features of the extraordinary remedies” (para, 24.01). He regards the 
complication so great that he advocates legislation to provide for a single 
form of proceeding for review of administrative action, whether the action is 
legislative, judicial, or executive. He espoused the same cause in his 1951 
volume, and its non-acceptance is no indication that it lacks merit. 

Both by certiorari and declaration, an English court is prepared to review 
an administrative tribunal’s decision for error of law, but not for errors of 
fact. In the United States, on the other hand, the courts will inquiré into 
ghe facts to see whether there was “substantial evidence” to support the 
finding. Supporters of this judicial attitide point out that this does not mèan 
that the court’s judgment is substituted for that of the tribunal’s. However, 
aa Professor Davis says, “in many important cases the Supreme Court has 
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Violated its own rule and has substituted judgment for that of the lower court” 
(para. 29.11), The thin end of the wedge seems to have made its appearance 
in England—if there is “no evidence” to support a tribunal’s decision, that is 
equivalent to an error of law. This seems but a short step to the American 
position with the dangers that Professor Davis has shown. 

Gorpon Bonnie. 


t 


Cases oN Equity anp Trusts by G. W. KEETON, M.A., LL.D. 
. [London: Sir Isaac Pitman and Sons, Ltd. 1959. xxv and 
285 pp. 50s.] 


Cases on Trusts selected and edited by H. A. J. FORD, 8.J.D. 
(Harvard), ui.m.(Melbourne). [Law Book Company of Austra- 
lasia Pty., Ltd., and distributed in England by Sweet and Max- 
well, Ltd. 1959. xvi and 794 pp. 95s.] 


As Professor Keeton points out in his Preface, the prime aim of his book is 
to constitute a companion volume to his textbooks, Introduction to Equity 
and The Law of Trusts. One reads with regret that circumstances combined 
to prevent the earlier appearance of the casebook with the textbooks, for it 
nicely rounds off these works and at the same time will be (as the author very 
justifiably hopes) of value to students using other textbooks. 

Neither this work, nor that of Dr. Ford, who is Reader in Law at the 

a University of Melbourne, resembles Nathan’s Equity Through the Cases. 
Explanatory matter is cut down to a minimum, although, where it is present, 
both authors acquit themselves with clarity and succinctness. Neither author 
has elected to insert any excerpts from leading periodical literature or to 
present a sustained bibliography. Dr. Ford, however, has inserted some 
problems for students to work out, since his book is intended to be a manual 
of instruction comparable to Scott’s Cases on Truste or Smith and Thomas’s 
A Casebook on Contract. Professor Keeton’s book, however, is of the order 
of Cheshire and Fifoot’s Cases on the Law of Contract, 

Whereas Nathan is confined to a broad statement of the law of trusts 
accompanied by some materials on the nature of an equitable interest, clogging 
the equity of redemption, restrictive covenants and rights of third parties 
under contract, Professor Keeton has purposefully covered a much wider field 
of equity. Part I of the book contains forty-two “cornerstones” covering 
the general principles, such as Penn v. Lord Baltimore (1750) 1 Ves.Sen. 444; 
Walsh v. Lonsdale (1882) 21 Ch.D. 9; Hurst v. Picture Theatres [1915] 1 K.B. 
1 (including, one is, pleased te find, the dissenting judgment of Phillimore 
L.J., but not, alas, any note on the intricacies of the “matrimonial home” 
licence cases); Berry v. Berry [1929] 2 K.B. 816 and the High Trees Case 
[1947] K.B. 180. Tulk v. Mowvhay (1848) 2 Ph. 774 stands alone in its glory 
on restrictive covenants and Pledge v. White [1896] A.C. 187 on mortgages. 
Inter alia, there are cases on injunctions; assignments have been accorded 
generous treatment, so that no student need now be heard to say he has not 
read Dearie v. Hall (1828) B Russ. 1. One might plead for the inclusion in 
another edition of Hughes v. Pump House Hotel [1902] 2 K.B. 190 and 
Durham Bros. v. Robertson [1898] 1 Q.B. 765 in place of Tancred v. Delagoa 
Bay (1889) 28 Q.B.D. 289, The expected cases appear to illustrate the various 
aspects of the equitable doctrines of conversion, election, satisfaction, perform- 
ance and ademption. Fraud‘in equity, rectification, rescission and equitable 
execution are also dealt with. One is especially glad to see Eliott & H. Elitott 
(Builders), Ltd. v. Pierson [1948] Ch. 452 and the Slack Case [1924] A.C. 851 
under specific performance and injunctions, but sorry to find nothing on part 
performance, a frequent stumbling-block for the student. 
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Pages 141-284 are devoted entirely to fifty-one cases on the law of trusts. G 
Such overlap as there is with Nathan consists entirely of leading cases. The 
selection of cases should, like those in Part I, please all teachers and students, 
particularly those with a taste for teaching and learning from a book with 
historical bias. This is not to say modern authority is lacking; it is not, as 
witness Re Wale [1956] 1 W.L.R. 1846 and Shephard v. Cartwright [1955] 
A.C, 481 and the assimilable presentation of the Dtplock legends. It is a pity 
that Chapman v. Chapman [1954] A C. 429 could not be followed by the text 
of the Variation of Trusts Act, 19658. 

Dr. Ford’s opus is on a more monumental scale: just over two hundred 
cases appear, some one hundred and eighty set out tn extenso, the remamder. 
being digested. There is a preponderance of leading English cases, and there 
are several Australian and New Zealand authorities, two from Massachusetts 
and one Malayan case. The overlap with Nathan consists of some forty cases. 
Dr. Ford has collected cases covering the broad principles of the subject; he 
has left out, very wisely, capacity to be a trustee, the appointment of new 
trustees and functions of public trustees, since they are the subject of local 
legislation; he has also kept down the powers of trustees to a bare minimum 
for similar reasons and on the assumption that individual lecturers will fill 
in the details where necessary. Various provisions of English and other legisla- 
tion are set out in the appropriate places, partly in order to stimulate a com- 
parative law approach to the subject. It is unfortunate that the author felt 
that limitation of space and his view, fostered perhaps in America, that the 
constructive trust is a remedial device rather than a medium of disposition 
should have compelled him to restrict himself to four cases in fifteen pages on 
that topic. An English teacher who prescribed this work (and it is to be 
hoped that it will be used in England, for, if expensive, it is an excellent book) 
would certainly consider this Cinderella-like treatment inadequate. Bannister 
v. Bannister [1948] 2 All E.R. 188 and Re Biss [1908] 2 Ch. 40 one misses in 
particular. 

It is very difficult, if not unfair, to criticise the selection of cases of an 
author of a large-scale teaching casebook. Inevitably considerations of space 
and personal predilection enter into the matter and much soul searching is 
necessitated in order to decide what to omit. One would have liked to see 
something—assuming that space could be found by judicious pruning—on the 
distinction between trusteeship and the office of personal representative, with 
reference to Attenborough v. Solomon [1918] A.C. 76. Re Schebsman [1944] 
Ch, 88 might accompany the Vandepitis Case [1988] A.C. 70. The section 
on charities could be enriched by the inclusion of Re Cozen [1948] Ch. 747; 
Re Uloerstons & District New Hospital Building Trust [1956] Ch. 622; the 
Charitable Trusts (Validation) Act, 1954, and the Recreational Charities Act, 
1958. Some reference might also be made to the Gillingham Bus Disaster 
Fund Case [1959] Ch. 62; [1958] 2 All E.R. 749 (though possibly details of 
these last two items arrived too late for inclusion); Re Gwyon [1980] 1 Ch. 255; 
and does not Re Wokingham Fire Brigade Trusts [1951] Ch. 878 deserve a 
place as a “problem” case? The speech of Viscount Simonds in Baddeley v. 
I. R. C. [1955] A.C. 572 on what is a section of the community is worth fitting 
in; Re Colin Cooper [1989] Ch. 580 and Re Young [1951] Ch. 844 merit inclusion 
among the secret trusts cases and Buttle v. Saunders [1950] 2 All E.R. 198 
among those illustrating the trustee’s duty of loyalty. Since precatory trusts 
will last as long as the maker of the home-made will, the reviewer would put 
in also a plea for expanded treatment of this topic. Mention might also be made 
of Tiger v. Barclays Bank [1952] 1 All E.R. 85; Klug v. Klug [1918] 2 Ch. 
67 and Hawkesley v. May [1955] 8 All E.R. 858 All this, however, amounts 
K an intimation as to how the reviewer would have personally supplemented 
the contents of the book had he been using it for teaching purposes in England, 
not to a charge of omission on the part of Dr. Ford. The care and skill with 
which he has obviously compiled the book are admirable. 
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* Both volumes are well got up and free of misprints (there is one on p. 541 
of Ford) and are adequately indexed. Ford suffers from the drawback that 
the case index contains no references, so that one has to look in the text to 
ascertain whether a case is English or Australian; a separate index to statutes, 
in the traditional manner, would also be an improvement on the list of statutes 
contained in the index at the end of the book. And references to the English 
Reports, where apposite, would assist in both books, 

Both authors and their publishers are to be warmly congratulated on their 
productions. 

P. R. H. Wenn. 


Tse Law AND PRACTICE OF REGISTERED Convryancine. By Sm 
GEORGE H. CURTIS, C.B., Chief Land Registrar of H.M. Land 
Registry, of Gray’s Inn, Barrister-at-Law, and TuHeopore B. F. 
Ruorr, Senior Registrar of H.M. Land Registry, Solicitor of 
the Supreme Court of Judicature. [London: Stevens & Sons, 
Ltd. 1958. baii and 1107 pp. and Index. £6 6s. net. | 


Concise Land REGISTRATION Practice. By TxHropore B. F. 
Ruorr, Senior Registrar of H.M. Land Registry, Solicitor of 
the Supreme Court of Judicature. [London: Sweet & Maxwell, 
Ltd. 1959. xvi and 265 pp. and Index. 87s. 6d. net. ] 


In June last the Attorney-General told the House of Commons that approxi- 
mately one-quarter of all conveyancing transactiong are now governed by the 
Land Registration Act, 1925. This fraction must steadily grow. Compulsory 
and voluntary first registration continue apace (see the Chief Land Registrar’s 
Report, 1959, pp. 2—4). Manchester is expected to become a compulsory area 
shortly, and other conurbations will probably follow; indeed, the rate may 
well be dictated only by the Registry’s digestive ability. Registered con- 
veyancing must soon become the dominant and eventually the universal system 
in England. We are in the midst of a revolution in conveyancing practice 
and need all possible guidance to the coming régime. Nothing could therefore 
be more welcome and valuable than this comprehensive and authoritative study 
of the law and practice by the Chief Land Registrar and one of his Senior 
Registrars; the latter, who is already known for his contributions to the existing 
literature on the subject, has also produced a very useful simpler and shorter 
guide to practice, 

Curtis and Ruoff’s 899 pages of text are divided into seven parts. Part 1 
(pp. 8-72) describes the system and the register; Part 2 (pp. 73-162) discusses 
the general law--the effect of registration on the legal estate, classes of title, 
overriding and minor interests and Part 8 (pp. 168-820) first registration and 
conversion of titles. The heart of the book, Part 4 (pp. 821-720), is devoted 
to all types of dealing, from sales to smallholdings. Parts 5, 6 and 7, com- 
prising respectively pp. 728-824, pp. 8235-874 and 875-899, are entitled: 
Notices, Cautions, Inhibitions and Restrictions; Rectification of the Register, 
Indemnity and Judicial Proceeding; and Miscellaneous. Appendices contain 
the Land Registration Act, Rules, fee orders and solicitors’ remuneration 
orders. It is particularly useful to have text, Act and Rules within the 
same cover. The length of the book has, however, been somewhat increased 
by the authors’ decision to make each chapter complete in itself at the cost 
of repetition and to eschew cross-reference (Preface, p. v). The proof of 
this unusual policy of course lies in the reactions of practitioners, for whom 
the book is principally intended. For the different purpose of reviewing it 
has been found necessary to try to check all the index references to particular 
points, and here cross-references would have been helpful. Perhaps more 
could be given in a future edition without disturbing the main arrangement? 
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. ‘This book amply demonstrates the authors’ complete mastery. of thei 
subject, and the care they ‘have taken to make their account comprehensive: 
Both usual and rare transactions are discussed fully. It will be surprising 
if any practitioner fails to find invaluable information and guidance whatever 
his problem, whether it relates to the general law affecting registered land, 
or some ‘comparatively obscure detail of Registry practice. Notable examples 
of this care to be comprehensive may be found in the chapters on Persons 
and Corporations Capable of being Registered; Charities; Transfer to or by a 
Corporation (all sorts) and Bankruptcy, Liquidation, etc. (Chaps. 10, 21, 22, 80, 
81). The Registry’s constant and successful efforts to ensure the smooth run- 
ning of the system are also amply demonstrated. Thus the Chief Land Regis- 
trar freely exercises his power to accept amendments to the statutory forms and 
to approve drafts (pp. 827-830); admittedly a more rigid attitude would have 
prevented the problem presented by Morelle v. Wakeling [1965] 2 Q.B. 879 
(see the book at p. 828) but everyone will surely agree that that risk was 
properly taken and should not cause modification of the general policy. The 
ready exercise of the power to grant absolute title has made voluntary 
registration an admirable cure for formal] defects of title or lost documents 
(pp. 90-96, 129, 244, 256-257, 292-294). (In this connection the authors give 
at p. 240 a concise justification of compulsory registration—to enable the 
Registry to fix its fees on the basis of taking the smooth with the rough) 
Special arrangements exist to assist in the development of building estates 
(pp. 61-62, 885-887) and further new procedures to this end have been intro- 
duced since the book was published (Chief Land Registrar’s Report, 1959, at 
pp. 5, 6). 

The authors write in a vigorous and lively style and do not hesitate to 
assert their views forcefully. As might be expected, there is not much with 
which to disagree, but one or two matters of general interest may be 
mentioned. 

Although, as already remarked, the practicability of altering the statutory 
forms is made perfectly clear, the authors say (p. 394) that “on a sale of the 
whole of the vendor’s land there is normally no reason for adding anything to 
the bare bones of the statutory form,” referring to Form 19 in the Schedule to 
the Rules. (Similar advice is given in Ruoff’s Concise Guide at p. 98). In the 
said Schedule Form 19 containg neither a receipt clause nor words incorpora- 
ting covenants for title (see L.R.A., s. 88, and L.R.R. 76, 77), yet Form 19 as 
now sold by H.M. Stationery Office includes both. Neither this variation nor 
the receipt clause is mentioned, though the latter is surely desirable in order 
to obtain the benefit of sections 67-69 of the Law of Property Act, 1925. 
Covenants for title are, however, discussed in some detail. The general advice 
is that they are only relevant where the title is less than absolute or the 
transfer voluntary and that a purchaser suffering loss can look to the 
Registry for indemnity (see pp. 846-349 on Implied Covenants and 
pp. 897-898 on Sale, but compare the more general use contemplated at 
p. 850. Ruoff’s Concise Guide takes the same view). In regard to rule 77 (1) 
-providing that transfers take effect as if expressed to be subject to matters 
protected on the register and overriding interests of which a purchaser has 
notice—the authors reject the suggestion of varying the usual covenants to 
include all overriding interests, concluding at p. 852 with the sentence: “It 
would be ludicrous for a vendor to covenant that he is able to transfer free 
from encumbrances subject to which he is bound to convey so far as they 
exist.” The argument may be that rule 77 (1) prohibits such vartation. 
Otherwise it is, with respect, difficult to follow, for the’ sentence quoted 
appears to .equate—it is submitted erroneously—inability to convey free from 
third party rights with inability to covenant so as to be liable in damages if 
any such rights exist. For example, in Hastwood v. Ashton [1915] A.C. 900 
and Stoney v. Eastbourne R D C. [1927] 1 Ch. 867 the defects in title were, 
respectively, occupation by an adverse possessor and a public right-of way; 
in*both cases the conveyances necessarily took effect subject to such rights 
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But in the former the purchaser recovered damages, and in the latter would 
have done so if the vendor had been responsible for the dedication. Both 
defects would be overriding interests (L.R.A., 8. 70 (1) (f) and (a)) so no 
compensation would be payable by the Reglstry—Re Chowood’s Registered 
Estate [1988] Ch. 574. Indeed the authors themselves suggest elsewhere 
(footnote, p. 888, discussing Indemnity) that Chowood, Ltd, might have 
recovered under the implied covenants. 

Another query relates to the capacity of registered proprietors, espenally 
trustees for sale. The authors assert, generally, that a registered proprietor 
has unlimited powers of disposition unless there is a restriction on the 
register (a.g, pp. 828-824, 895-896, 479, 558-654). The Registrar is therefore 
careful to enter restrictions concerning the powers of, e.g., tenants for life 
or statutory owners under the Settled Land Act, 1925 (pp. 422-425), corpora- 
tions (Chap. 27, pp. 475-495) and charities (pp. 468, 472). However, as 
regards trustees for sale the only restriction advised is that prohibiting 
transferg unless capital money is paid to two persons, and it is stated that 
the: powers of trustees for sale are not fettered by the Law of Property Act, 
1925 (see pp. 895-896, 448, 558-554, but at pp. 187, 195 and 460 the applica- 
tion of the last-named Act does seem to be contemplated, and it is regarded 
as governing the position of infants—pp. 187-189). The question of law 
seems to be whether a purchaser with notice of the registered proprietors’ 
limited capacity under the general law can ignore it, in reliance on the Land 
Registration Act, and be safe from rectification of the register; it 1s sub- 
mitted, with respect, that this question is open. (Such a purchaser could, in 
any case transmit a clear title—MoreHe v. Wakeling, supra.) The point of 
practice is whether trustees for sale should be treated differently from other 
proprietors of limited capacity. Trustees for sale obviously present difficulty 
because they may frequently be beneficially entitled and in fact thereby have 
unlimited powers—but might it not be held that this should be regarded as 
the exceptional case? 

As has been indicated, the authors are enthusiastic believers in registered 
conveyancing, and are of course entitled to urge its cause against the 
unregistered system. Yet in this reviewer's respectful opinion the advocacy 
at times becomes exaggerated and thereby tends to defeat its purpose. Is 
there really anything in claims that laymen can understand the purport of 
the forms (p. 8), that contracts for sale may not be necessary (pp. 875-876, 
citing the late Sir John Stewart-Wallace) and that no provision is needed for 
the custody of title deeds (p. 8)? The Forms, if clearer than unregistered 
documents, are only so because their effect is defined in the highly technical 
Act and Rules; not only public encumbrances as mentioned by the authors, 
but overriding interests and the dangers of which entries on the register give 
notice ‘make contracts necessary; while the inconvenience of losing a land or 
charge certificate is manifest (see, e.g., pp. 87-49). Plans are said to be of 
“scientific accuracy” (pp. 8,-10, 54) and of “great clarity and exactitude” 
while plans in unregistered conveyancing are stigmatised as “vague, inac- 
curate and often completely meaningless” (p. 58). The scale often used of 
1/1250 and the general boundaries rule are substantial qualifications. A 
registered title is claimed to give “complete safety and positive security 
against adverse claims which the system of conveyancing by deeds can never 
give” (p. 10) without any reference to overriding interests; at pp. 77 and 828 
an absolute title is said- to be “so far as humanly possible, complete and 
perfect” but at p. 78 acknowledged to be more freely examinable and open 
to upset by the courts than titles in other registered systems. , 

This criticism is of course a minor one; a passing irritation while reading 
does not detract from the very great’ merits of the book, which as a whole 
gives a fair picture. But registered conveyancing has, it is submitted, quit 
enough real- advantages to make even muted praise sufficient. Moreover, su 
claims as the above are inconsistent with the’ otherwise- perfectly valid 
argument that rights arising in registered conveyancing must be comparable 
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with those in unregistered conveyancing (see, for example, pp. 68-70 arti Yp 
pp. 115-117, justifying respectively general boundaries and overriding 
interests). 

Moreover, once registration of title becomes general, this need to keep in 
step will disappear. It will then be time for a fundamental reappraisal of 
the system. Legislation almost as far-reaching as that of 1925 could be 
desirable. For example, we then ought to consider, infer alta, whether more 
is lost or gained by retaining as part of our law adverse possession, prescrip- 
tion, and implied rights created by conveyance, the effects of which cannot 
readily be shown on a register. The 1925 legislators produced a good system 
of registration of title which suits the present needs of the community (see, 
p. 117) and works well—thanks largely to the efforts of successive Chief Land 
Registrars and their staffs—but which should be looked at critically with the 
future in mind. Here such experts ag the authors can give invaluable 
guidance to our thinking. 

Mr. Ruoff’s Concise Land Registration Practice naturally follows the lines 
of its larger brother. He has himself described it as a kind of “ registered 
conveyancing without tears” with much information set out in tabular or 
summary form (Preface, p. vi). It should amply fulfil this purpose, and 
thereby meet a general need. One feature, the reproduction of model 
registers and plans in Appendix A (pp. 281-289) could well find a place in the 
larger book, while the notes of post-1925 decisions SOnCEEnInE registered land 
(Appendix B) will aid quick reference 

One may conclude with a well-worn reviewers’ cliché, which nevertheless 
happens to be quite true—anyone concerned with registered conveyancing 
should have both these books on his shelves. 

F. R. CRANE. e 


REVERSIONARY Pereacrice. By J. P. E. F. Pereas. [London: The 
Solicitors’ Law Stationery Society, Ltd. 1959. vii and 85 and 
(index) 9 pp. 27s. 6d. net.] 


Tre sub-title is “ A Guide to the Practice of Investigating Titles to Rever- 
sionary and Life Interests.” The preface announces that the book is 
“intended as a guide and makes no attempt to be an interpretation of the 
law, as the late Mr. A. H. Withers dealt more than adequately with that. 
Thus the reader will search in vain for footnotes and almost in vain for 
mention of cases and statutes.” 

The reviewer accordingly searched and found two cases, viz, Re Earl of 
Chasterfield’s Trusts (1888) 24 Ch.D. 648 (p. 29) and Re Wallsted’s Vill 
Trusts [1949] Ch. 296 (p. 87). There are short references to some ten 
statutes. Even if the academic reader can bring himself to read an opusculum 
wholly without footnotes he is likely to be repelled by this book. That, of course, 
is merely a comment and not a criticism. The learned author is g solicitor 
and his book is intended to help solicitors to “grasp the rather specialised 
practice” and to “understand the reason for the perhaps unusual requisi- 
tions” in the reversionary market. The author has accomplished his purpose 
very well. He has foreseen and provided for nearly every imaginable 
contingency. His requisitions include those necessary to meet the possibility 
of community of goods where the borrower or the borrower’s spouse has a 
foreign domicile. This is the most exotic flower in the authors collection 
(pp. 10, 86). 

The scheme of treatment is: Introduction, Abstract of Title, Requisitions 

a Pedigree, Special Requisitions, Standard Requisitions, Declaration Verifying 
Certificates, Form of the Deed, Declaration In Support of Title, Statement 
of Trustees, Verification of Investments, Completion and Searches, Notices to 
Trustees, Distringas Orders, Further Transactions, Repayment of Charges, 
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Release of Powers. This makes a total of sixteen chapters in eighty-five 
pages! The reviewer’s impression is that the book would be much better if 
the author would attempt “an interpretation of the law.” Such a treatment 
is possible within the limits of a moderate expansion. Withers, after all, is 
an elaborate work. 

Although the book is a guide to the practice of tnvestigating titles it does 
not altogether disregard the subject of obtaining priority and Chapter 12 
gives two pages to “ Notices to Trustees” (see also pp 26, 27 for incidental 
matter). Here the treatment is as bare as possible. Dearle v. Hall is not 
mentioned and there is no attempt at indicating the limits of the rule. There 
is simply a statement that “Priority in dealings with equitable interests is 
dependent upon the giving of notice to the trustees” followed by a brief and 
incomplete mention of the consequences of giving notice to some instead of to 
all the trustees. The rest of the chapter is concerned with forms of notice. 
Where treatment is so slight the reviewer hesitates to call attention to 
B. 8. Lyle, Lid. v. Rosher [1959] 1 W.L.R. 8; [1959] 8 All E.R. 597, for the 
author would almost certainly have ignored it. 

F. W. Taynor. 


AGRICULTURAL HoLpines. By J. Mum WATT, m.a., with a Manual 
of Tenant Right Valuation by D. H. CHAPMAN, a.nz.1.¢.8., 
Q.4.L.4.8, llth Edition. [London: Sweet & Maxwell, Ltd. 
xl and 557 pp. and index. £2 15s. net.] 


Lawyers and others with any interest in the law relating to agricultural 
holdings have long been familiar with Jackson’s Agricultural Holdings of 
which this work is nominally a new edition. However, not only has the book 
been, completely rewritten, as Mr. Muir Watt points out in his Preface, but 
also the form of presentation of the subject has been very substantially 
changed, while nevertheless the aims of the original work have been preserved. 
These aims, expressed by Mr. Jackson in his Preface to the first edition 
(1912), were to provide an annotated text of the Agricultural Holdings Act 
(that of 1908 was then the relevant statute), with a manual of tenant-right 
valuation. 

The very important changes in approach to the question of agricultural 
tenancies, particularly as regards the control exercisable by the Minister and 
the Agricultural Land Tribunal, introduced by the Agriculture Act, 1947, and 
the Agricultural Holdings Act, 1948, called for a change in approach by 
writers on the subject and the passing of the Agriculture Act, 1958, brought 
a new urgency to the matter. 

The time was fully ripe therefore for this work, in which the author has 
reshaped Part I into a comprehensive statement of the law on the subject and 
has also provided in Part III very full notes on the text of the 1948 Act 
section by section, with full citation of authorities and cross-references and 
frequent commentary on matters of construction. Your reviewer, while 
sympathising with the author in his attempt to steer a middle course between 
bare commentary and advanced academic speculation, has felt somewhat dis- 
appointed, in his reading of the book, to find that from time to time the 
notes in Part III seem to have suffered from the author’s desire for brevity. 
To take an example at random (though examples so chosen, like horses picked 
by the pin method, are rarely winners) the note to section 81 of the 1948 Act, 
when referring to the words “or other houses” in subsection (2) (a) refers 
to the ambiguity in the wording, and at least three possible interpretations. 
One would have liked a little more argument in support of the interpretatiop 
favoured by the author (which is, as it happens, also that favoured by your 
reviewer). 

Part II contains Mr. Chapman’s treatise on tenant-right valuation. Your 


220 THE MODERN LAW REVIEW Vou, 28 


reviewer, as a mere lawyer, feels bound to limit his remarks on Part III t8 ie 
saying that he himself found it concise and very readable. 

Parts IV and V contain respectively the text of the relevant Statutory 
instruments, substantially annotated, and annotated forms and precedents. 
The latter cover all the forms which are likely to be required in most cases 
and are most carefully drawn: some of them might be described as highly 
ingenious. 

This book, therefore, provides the practitioner with a clear and compre- 
hensive statement of the Jaw relating’ to agricultural holdings, the text of all 
the relevant statutory provisions, full reference to authority, invaluable guid- 
ance on the drafting of notices and other similar documents and a.succinct. 
treatise on valuation. What more could the lawyer or agricultural valuer 
require, so long as the matter is presented in a straightforward and lucid way, 
as is most certainly the case here? 

S. H. Bats. 


Teg Sancrrry or Conrracrs IN Encuisa Law. By Sim Davi 
Hucses PARRY, Q.C., LL.D., Professor of English Law at the 
University of London. Published under the auspices of the 
Hamlyn Trust. [London: Stevens & Sons, Ltd. 1959. vii 
and 77 pp. 12s. 6d. net.] 


In all legal systems the tendency is growing to permit parties to disregard a 
validly concluded contract on a variety of grounds, such as that a “ change of 
circumstances that fundamentally strikes at the root of a contract” has 
occurred—the civilian describes this ag the clausula rebus sic stantibus—or on ° 
the ground of supervening impossibility or frustration or because the courts 
are given power to grant relief to debtors in an emergency situation. The 
title of Sir David Hughes Parry’s work might indicate that he intended to deal 
in some detail with this In many ways calamitous development. It would, no 
doubt, have been a most interesting task to investigate how much of the 
sanctity of contracts has remained in being in English law and in particular 
whether more or less of it has remained in being than in other contemporary 
legal systems. This, however, was—in the present reviewer’s opinion, un- 
fortunately—not his intention. His field is a far wider one: it comprises all 
and everything that courts and the legislature have had to say in regard to 
the absolute freedom of the parties to make a contract and to be bound by it. 
Thus we find implied terms, such as are so amply provided for in the Sale of 
Goods Act, the Moneylenders Acts, the Bilis of Exchange Act, etc., treated on 
the same level with the nullity of contracts on the ground of immorality, the 
power of the equity courts to refuse specific performance and the development 
of the law relating to wagering contracts. That even this eminent author 
could not succeed in saying a great deal that is new or original on these 
numerous and partly well-covered topics within the narrow compass of this 
small work is hardly surprising. While his readers will, therefore, be grateful 
to him for a lucid exposition of a number of fundamental aspects of English 
law, some at least, will feel that far more fish would have remained inside the 
net had he not cast it as wide as he has done. 


E. J. Corr. 


Tae Dictionary or ExnoLrsa Law. General Editor, The Late the 
Rt. Hon. the EarL Jowrrr; Editor, Crarrorp WALSH, LL.M. 

_ [London: Sweet & Maxwell, Ltd. 1959. In two volumes or 
æ one (thin paper edition). £8 8s. net. | 


Tas work has been produced by amalgamating Byrnes Law Dictionary with 
Wharton’s Law Ledicon with additions “from many sources.” The result 
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%s a fascinating hotchpot. At least three distinct streams have been mingled. 
The work comprises, first, a dictionary of legal terms ancient and modern; 
secondly, a dictionary of words which have been judicially construed or 
defined by statute; and, thirdly, an index of English law. There are many 
excellent entries comprising in a few lines a definition and references to 
statute and case, with perhaps an historical’ note as well. There are also 
pure definitions, the value of which is not easy to see, such as “Damsel (Fr. 
demoiselle), a young single gentlewoman,” who fortunately finds herself next 
to “Dan,” one of “the better sort of men in this kingdom.” There are 
miscellaneous pieces of information, «6.g., that: “Day Nurseries may be 
provided in open spaces under the London County Council (General Powers) 
Act, 1989, s. 71.” There are short biographical notes on a few writers such 
as Bracton, Coke and John Perkins. There are translations of a great many 
Latin phrases, some with, others without, a note on their origin. And there 
are concise and helpful statements on the law relating to various topics such 
as “ Advertisements,” “ Dangerous Driving” or “ Obscenity.” 

It is, perhaps, open to doubt how far a useful purpose is served by 
combining so many functions in one work. The student of Anglo-Saxon or 
medieval law will find a great many of his terms defined but it is doubtful 
whether he will find this dictionary comprehensive enough for his purpose 
or whether the sources and etymology are sufficiently covered. As a 
dictionary of words and phrases judicially construed it is not as thorough 
or as well cross-referenced as other works devoted entirely to this purpose 
for the benefit of the practitioner. For instance, although we learn under 
the headings “Goldfish” and “ Bicycle” that the former is not an “article” 
while the latter is a “carriage,” the terms “article” in this sense and 
“carriage” are not themselves defined. “Interested witness” is discussed 
in relation to the Evidence Acts, 1848 and 1851, but there is no reference 
to “interested” persons under the Evidence Act, 1988. As “an index to 
the whole of English Law” (vide Publishers’ Note), although a great deal 
of ground is covered, it is not sufficiently systematic and is lacking in 
bibliography. 
~ There is much out-of- teswir information to be had by an Autolycus who 
has the leisure to browse. Here he can read the price under Anglo-Saxon 
laws of striking off another man’s thumb. He will learn that a “ Badger” 
bought corn for resale and that a “ Bair-man” was not worth 5s. 5d. Also 
that “ Buckwheat ” is called brank in Essex and crap in Worcestershire. He 
can read of such rascals as the Waltham Blacks and the Owlers. He may 
discover the origin of the broad arrow as a symbol of government property; 
or of the practice of cutting off a recalcitrant child with a shilling rather 
than with nothing at all, Not everything is ancient. There are references 
to artificial insemination, horror comics and television. 

If this dictionary can be called a fascinating hotchpot, so “Gite all can 
English law. It is not infrequently found that much ancient lore is called 
in aid to solve a modern problem. Consider the case of the “hogen hinde” 
to whom the Court of Appeal referred in Williams v. Linnitt [1951] 1 K.B. 
565 to decide the liability for theft of a motor-car outside a hotel; or the 
research into “bestes ke gatgnent sa terre” in Swaffer v. Mulcahy [1984] 
1 K.B. 608. The writer has already had occasion to refer successfully to the 
Dictidnary in practice for a quick reference. 

It is quite likely therefore that the practitioner and the scholar alike will 
find this reference book of help on many unexpected occasions to track down 
an elusive point. The writer at any rate has no wish to indulge in too many 
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INTERNATIONAL LAWYERS’ CONVENTION, 1968. [Jerusalem. 860 pp. 


CANADIAN JURISPRUDENCE: Tue Cry Law anD Common Law 
IN Canana. Edited by Proresson Epwarp McWurney. 
[London: Stevens and Sons, Ltd. 898 pp. £2 15s. net.] 


Tuese two books, which will be of interest to the comparative lawyer, merit 
a combined review because the countries concerned have legal systerns which, 
in part, are derived from the common law and equity of England, which still 
play a very important role in the functioning and development of the law of 
the countries concerned. This curious and significant feature of both countries 
is the more striking in the case of Israel, which severed its political connection 
with this country so definitely and sharply in 1948. Yet both Israel and 
Canada have maintained a legal connection with England which has proved 
to be more fundamental, if not more lasting, than the political one. 

This comes out very well in the first book to be examined, which deals 
with the International Lawyers’ Convention that was held in Israel in August 
1958. This book is the report of what must have been a strenuous, interesting 
and intellectually stimulating meeting. It contains essays on, and discussion 
of, several aspects of the law of Israel. Of particular interest are the essays, 
and the discussion which they stimulated, about the reception and development 
of common law and equity in Israel. In them Judge Baker and Mr. Shimron 
show how, despite some American influences, English law has been the prime 
source and inspiration of the law of Israel in many respects; and they both 
come to the conclusion that, at least for some time, English law should con- 
tinue to be the most important basis of Israeli law, or at any rate of large 
parts of it. The remainder of the book (with the exception of two lectures by 
guests at the Convention, one by Professor Zelman Cowen of Melbourne on 
the federation of Malaya, the other by Lord Denning on Responsibility before 
the Law) is concerned with more specifically Israeli law, social and labour 
legislation, constitutional and administrative law, personal status, wills and 
taxation. In these parts of the book the comparative lawyer will be in his 
element, and will find much of interest and utility. Israelis perhaps a very apt 
subject for study by comparative lawyers in that the law of Israel is derived 
from such a multiplicity of sources, English law, as already seen, Ottoman law, 
and to some extent the law of the Bible. But, as the Attorney-General of 
Israel, Mr. Haim Cohen, shows, in his introductory lecture on the spirit of 
Israeli law, the law of the Bible, and the way it was interpreted by generations 
of scholars during the Diaspora, has not been as important as, perhaps, many 
Israelis would wish. On the contrary, Israeli legislation is based upon 
Israel’s “intellectual climate... sociological facts ... ethical standards... 
and political creeds and needs.” And these have not always coincided with 
traditional Jewish law. Thus far, as is shown in the opening essays, Israel’s 
legislators have not affected fundamental principles of English common law 
and equity in the fleld of private law, such as torts, contract and criminal law 
(though one interesting illustration of the way in which the legislature and 
courts of Israel have been more flexible in thelr approach is afforded by the 
introduction of the defence of irresistible impulse to a criminal charge: another 
is the way in which the absence of jury trial has affected the law on appeals 
and evidence), But, in the course of time, when a substantial body of judicial 
opinion has been built up in the decisions there will probably come a spate of 
legislation which will replace English law. 

In Israel, therefore, the position appears to be that English law will 
continue to be important until such time as experience can show the way to a 

cally national law for Israel. The situation in Canada, as Canadian 
urisprudence reveals, seems to be that while there is a body of opinion, among 
academic lawyers at least, in favour of growing away from English influences, 
the governing opinions are not so revolutionary, or evolutionary, minded, 
Ld 
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*® The title of the book (which is the fourth in the University of Toronto 


“ Comparative Law Series) suggests something very nationalistic and distinct. 


Yet, in a sense, it is a misleading title. Despite the suggestion that Canada is 
legally as well as politically autonomous, and can be regarded as having a 
system of law which is quite apart from that of any other country, being 
characteristically Canadian in concepts and principles, the contrary is admitted 
by Professor McWhinney on the very first page of the book. There he writes 
that “at the present day there has not developed, as yet, anything that might 
be characterised as a distinctively ‘Canadian’ jurisprudence.” In truth it 
would appear from this book that, apart from the Province of Quebec, where 
the «civil law operates, the backbone of the private law of Canada is still 
English law, It may be that the abolition of appeals to the Privy Council, a 
fact which is several times stressed as an important change in the legal history 
of Canada, will produce something like a national law. Indeed, that seems to 
be the hope of some of the writers who have contributed essays to this book. 
For more than once the influence of English law is treated as something that 
should be overcome or shaken off, possibly to be replaced by reference to the 
law applied by courts in the United States. Hence the desire for more judge- 
made alterations of the law, as opposed to legislation, which is expressed by 
Professors McWhinney and Lederman. However, the law of the Canadian 
provinces, aside from criminal law, constitutional law, and the law of Quebec, 
is in the main English law, as understood and applied in Canadian courts. 

That is the first significant feature which emerges from this book, The 
other is the complete separation of the law applied in the common law 
provinces from that applied in Quebec. The only exceptions seem to be 
criminal law and constitutional law. With the latter this book is not funda- 
mentally concerned. The discussion of criminal law by Professor Mackay is 
the one part of the book (with the exception of Professor Cohen’s study of 
international law—always a special case) where it appears that something like 
a unified system of law has been created for Canada, not without giving rise 
to some delicate problems in constitutional law, which Professor Mackay 
discusses. 

The other essays bring out the sharp division between the civil law and the 
common law in Canada. Indeed, as Professor Dunlop points out in connection 
with the law of torts, the judges of the Supreme Court of Canada seem to have 
been at pains to maintain this separation. He writes, “True it is that the 
Supreme Court is made up of jurists drawn from both systems and that 
civilians sit on Common Law appeals. The Judgments of the civil judges in 
such cases, however, give no evidence that they have considered any principles 
save those of the Common Law... . Most likely it reflects a reluctance of 
civilian judges to ‘interfere’ without an invitation.” 

These two aspects of present-day Canadian law are brought out by the 
method of presentation adopted by this book. It consists of essays written, 
for the most part, by distinguished academic lawyers (only one essay, apart 
from the foreword of Mr. Justice Rand of the Supreme Court, is from a 
practitioner), on different branches of the law of Canada, some dealing with 
the common law, and others, their counterparts, dealing with the civil law 
of Quebec’s approach to the same branch of law. There is no conscious, 
deliberate comparison. Instead the essays present distinct treatments of, 
6.9g., contract or tort. The essays which deal with the common law are by 
and large accounts of the way in which the English common lew has been 
received, interpreted and applied in Canada. That English law, and not, for 
example, the law applied in American courts, is the governing influence in 
Canada is attributed to the conservatism of the Canadian legal profession, 
which is sceptical of academic lawyers, who have not yet achieved much 
influence, but will undoubtedly be responsible for the introduction of American 
ideas when they do so. For in more recent years Canadian academic lawyers 
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have been turning more to the United States than to England for their post 


graduate training; and have begun to adopt American methods and ideas in 
replacement of the traditional English approeches to law and legal education. 

At the moment, therefore, with the possible exception of the law of 
real property, where English statutory changes, and especial social conditions 
as Professor Macdonald points out, have made the appeal of American 
decisions stronger, the Canadian courts look to England for the inspiration 
of their own decisions in the field of private law. For this reason the book 
contains an essay by Professor Lederman on the Common Law system in 
Canada, which is really a re-examination of the doctrine of . precedent, or, 


putting it another way, of the method employed for discovering the satio, 


decidendi of a case. What Professor. Lederman is discussing is the judicial 
process; but since he deals with English law this is tantamount to a discussion 
of the doctrine of stare decisis, its limits, rules and embellishments. The 
{Inclusion of such an essay (invaluable though it may be) in a volume on 
Canadian jurisprudence is questionable. On the other hand the exclusion 
from the book of any discussion of matrimonial or family law (of great 
interest in a country which has such an important and legally distinct Roman 
Catholic population) and of conflict of laws (perhaps the most interesting 
topic for a federal country) seems strange. 

The essays on contract, tort and property are useful summaries of certain 
aspects of the Canadian approach to these matters; and (like the other book 
reviewed) contain much valuable material for those interested in seeing how 
the common law works outside England in novel surroundings. The chapters 
on the law of Quebec will greatly interest the comparative lawyer—as sources 
of information. Indeed every chapter is not without its interest for the 
specialist in the particular topic discussed. Yet one cannot help feeling that 
an opportunity has been missed for producing something better, in the sense 
of more enlightening, on the subject of comparative law—with which this 
series of publications is dealing: 

G. H. L FRIDMAN. 


Law AND OPINION IN ENGLAND IN THE TWENTIETH CENTURY. . Edited 
by, Morris GINSBERG. [London: Stevens and Sons, Ltd. 407 
pp. 1959. £2 2s. net.] 


Tar scheme of the seventeen lectures given at the London School of Economics 
during the session 1967-58, and reprinted in this book, was a continuation of 
Dicey’s Law and Opinion'in England During the Nineteenth Century’ so ‘as 
“to take account of the developments since it was written” as well as “a 


widening of it sœ as to explore not only the field of legal changes, but ‘the wider. 


aspects of social policy.” - Dicey had in mind “the close dependence of legisla- 
tion and even of absence of legislation in England during the nineteenth century 

upon the varying currents of public opinion.” It was this connection ‘which .he, 
wished to exhibit. Moreover the public opinion in which he was interested 
was “that kind ... which, since it has told on the course of legislation, may 
with strict propriety be called law-making or legislative public opinion, and 
is recorded either in the statute book... or in volumes of the reports.” Dicey’s 
work, therefore, was designed to show the close relationship and interaction 
between law and opinion. It was not just the history of legal developments 
that he was concerned to relate, nor the history of the development of political 
and social theories. ‘Legal developments and political and social manifestations’ 
and changes were only relevant to his work in so far as they could be connected 
tSgether, possibly causally. Hence Dicey did nòt distinguish in his lectures 
between political’ and social changes on the one hand and legal changes on the’ 
other. . 'His -work was a mélange of politics and legal history. But it is 
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Ynportant to remember that, as Professor Griffith points out in the book 
under review, Dicey wrote as a lawyer. 

The present book, however, is in many respects very different from that 
of Dicey, For it is not so much concerned with “law and opinion” as with 
“law” and “opinion.” The two are not always so intimately related. To 
some extent this is only to be expected from the fact that instead of one 
author there are seventeen. More importantly, instead of the author being a 
lawyer, albeit with philosophical and political interest, only some of the 
authors of this book are lawyers, the rest being historians, sociologists, or 
political theorists. Hence the tripartite division of the book into Trends of 
Thought, Legal Developments, and Trends of Social Policy, which at once 
shows the extent to which the creators of the book have carried out their 
promise of widening the scope of Dicey’s work, and the distance their book 
is in aims and contents from those of Dicey. 

The first part of the book deals with political philosophy under the general 
rubric of Trends of Thought. Professor Ginsberg begins with a broad review 
of the growth of social responsibility, providing the background for what may 
be considered the theme of the book, namely, the way in which state action, 
as a result of public opinion, has increased its area of interference. In his 
lecture on “ The Legacy of Philosophical Radicalism,” Mr. Plamenatz discusses 
the contribution of Hume, Bentham and Mill to social and political thought 
in England and the English-speaking world, to the methods and assumptions 
used to explain society or ta preserve or change it, The remaining three 
chapters, by Professor Burn, Mr. McCallum and Professor Cole, consider the 
changes, as well as the continuations of ideas and policies, that have taken 
place in the Conservative, Liberal and Socialist Parties respectively. The 
third part of the book, “Trends of Social Policy” is made up of a group of 
lectures concerned with various aspects of social history during the present 
century. Professor Titmuss discusses Health, Professor Glass, Education, 
Dr. Abel-Smith, Social Security, and Mr. Reberts, Industrial Relations. These 
lectures, naturally, contain many references to, and much discussion of, the 
various relevant statutes which have made so vast a difference to the general 
picture of social conditions in this country, in the Hight, of course, of the 
climates of opinion that produced the desire for change and the consequent 
legislation. But the law with which they deal is not what might be called 
“lawyers’ law.” Moreover the purpose of the lectures is not to consider 
changes in the law, so much as changes in goctal conditions; and the statute 
law involved is discussed for evidentiary purposes. This is pointed out not to 
criticise either the scope of what is discussed or the methods used in the dis- 
cussion, but simply for the purpose of explaining that just as the first part of 
the book is philosophical in its approach, this part is sociological in its 
emphasis. 

Thus almost half the book is not concerned with the effects of opinion on 
the law, in the sense in which that expression can be used to denote the frame- 
work for the relations between individuals or groups of individuals, This is 
reserved for the part entitled “Legal Developments.” Here there are eight 
lectures which deal with the effect of what Dicey called “law-making or legis- 
lative public opinion” on different branches of the law. Professor Dennis 
Lloyd’s lecture on “The Law of Associations” is very much in the tradition 
of Dicey For it seeks to relate philosophical ideas, social change, and legal 
development, thereby showing not only how the law has been affected, but 
why # has had to develop, and, perhaps more importantly, why the courts, in 
seeking to relate the law to the requirements manifested by events and opinion, 
have not always satisfied those requirements. As he rightly points out: “much 
might have been done if our law had tackled these problems on the footing that 
the law of associations is sui generis and must be developed on its own lines, 
and not simply forced into the strait-jacket of existing legal categories.” 
Professor Griffith’s well-written, informed and informative lecture on land 
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law is concerned with the regulation of other people’s property and the force 
that have produced it. He illustrates the connection between opinion and law 
by town planning and land ownership, showing how first there came opinion 
manifested in books, writings and movements, then the creation of organisations, 
the promotion of reforms by political parties, the establishment of official ad 
hoo bodies and finally “ out of one or other of these later stages, sometimes a 
piece of legislation.” Professor Gower, under the heading of “ Business,” brings 
together four different but associated topics: changes in business organisation; 
the growth of state planning controls; the atrophy of freedom of contract; 
and the changing attitude of the business man towards the law. Perhaps the 
most significant, and as he says the most disquieting, point that emerges from 
his survey is the growing aloofness on the part of the business man from the 
law and the growing remoteness from commercial realities on the part of the 
lawyer, Two connected topics, “ Monopolies and Restrictive Practices” and 
“Labour Law,” are dealt with by Sir David Cairns and Professor Kahn- 
Freund respectively. The former traces the history and causes of the develop- 
ment of the modern law of monopolies and their allied evil restrictive practices. 
The latter, in a lecture of great scope and learning, copiously Illustrated and 
annotated, talks about the interplay of non-intervention by the state (Divey’s 
“absence of legislation”), intervention by legislation to extend protective 
standards from industrial workers to new classes of workers, and individualism, 
the desire to uphold the principle of freedom of contract between employer and 
employed. The result of this, as Professor Kahn-Freund points out, is that 
the period under discussion was not a period of legislative inventiveness, On 
the contrary, custom has been of greater importance than law, a fact which 
illustrates the unmistakable affinity between the spirit of industrial relations 
and that of the English legal tradition. 

Three lectures remain to be considered. Professor Robson deals with what 
he calls Dicey’s weakest point “ Adminigtrative Law,” a subject which more 
than any shows how changes in opinion, if not on the part of the public, at 
least on the part of the major political parties, can and have produced far- 
reaching alterations in the law and our legal system. Nonetheless, after & 
review of changes in attitudes to administrative law, its scope, nature and 
contents, Professor Robson can still conclude that “we still have a long way 
to go before we shall be able to claim that we have a system of administrative 
law.’ Dr. Mannheim in a lecture on Criminal Law and Penology deals with 
subjects neglected, if not completely avoided, by Dicey himself. Yet, of all 
branches of law, these are perhaps the most amenable to change, and sometimes 
rapid change, in the light of public expressions of opinion. Indeed the topics 
discussed in this lecture, homosexuality, corporal and capital punishment, and 
sentencing policy, have produced much public debate in the years since Dicey 
wrote, much of it of an influential character, though perhaps not yet influential 
enough. Karminski J., in a lecture on Family Law, surveys very broadly the 
changes thet have taken place in the law of husband, wife and child during 
this century. Here again is a branch of law that is very readily susceptible to 
the fluctuations of public opinion: and Karminski J. very easily rdlates the 
legislative and judicial activity that has gone on in this part of the law to 
changes in social habits, and the growth of the idea that the spouses should 
be equal partners. But, as he rightly points out, further legislation will be 
dificult in view of the “ real and wide divisions of public opinion on all matters 
affecting family life and status.” 


From this brief account of the contents of the book it will be seert that 
while there is much in it of interest to the lawyer the book is intended for a 
wider public. Dicey’s book was a lawyer’s book in the sense that it was written 
fyom a particular point of view, and in a particular style. This book cannot 
be described in a single word. It is an amalgam of styles and forms; some 
of it ig factual, some discursive and nebulous, some å propos, and some appar- 
ently unconnected either with law or opinion or the twentieth century. On 
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* . “the whole, without wishing to be partisan, it is difficult to come to any other 
conclusion than that the parts of the book which were the work of lawyers 
more closely attain to the idea (or ideal) intended by Dicey. That is not to 
say that the remainder of the book is either unnecessary or unworthy of being 
read. Far from it. As a survey of developments it is of great utility. But, 
looked at as another Dicey the composition of the book shows how difficult it 
is to continue the work of one man by a group of people who, in many ways, 
do not possess the same purpose, outlook and approach. 

G. H. L. Farnaran. 


Tar Strate Leoisuative Instirurion: The Edward G. Donley 
Memorial Lectures, First Series. By Jzrrenson B. FORDHAM. 
[Philadelphia: University of Pennsylvania Press. 1959. 109 
pp. $2.75.] 


FREEDOM IN A FepeRraL Worn. By Evererr Lex Muraro. [New 
York: Oceana Publications, Inc. 1959. 224 pp. Cloth 
$3.95, paper $2.00.] 


Dean Formaasr’s book consists of three lectures, delivered at West Virginia 
University in April 1957. The author rightly says that too much attention 
has recently been directed, largely for reasons of emotion, to “ states’ rights ” 
to the exclusion of thelr converse, “ states’ responsibilities.” He ig concerned 
here solely with the latter, and the appearance of this study of the powers and 
duties of state legislatures in the U.S.A. is timely. Dean Fordham suggests 

T that the question to be faced is whether the people are content to retain a 
state policy-making branch which hes become in many ways inept and which 
has lost ground in popular esteem and influence, or whether the institution 
should be re-examined with a view to making it a powerful and effective 
instrument of representative government. He chooses the second alternative, 
and discusses the legislatures’ powers, structure, organisation and procedure 
and then makes a number of useful suggestions for reform. For example, the 
author thinks the size of all these institutions should be modest, and he pro- 
poses the establishment in each state legislative body of a standing committee 
on sanctions and Jaw enforcement which would be competently staffed to give 
thoughtful and informed attention to the problem of sanctions embodied in 
legislation. About one of his suggestions the reviewer is left in doubt. Dean 
Fordham advocates unicameral legislatures. It may be that he is right as far 
as American states are concerned, but his various arguments are on the whole 
unconvincing. To compare the unicameral legislatures in Norway, Finland, 
Turkey, the Swiss cantons, Queensland and the provinces of Canada, with the 
exception of Quebec, is reasonable, but to draw an analogy from city 
legislatures or councils and from business organisations seems rather far- 
fetched. When he considers the role of a second chamber as a “check” on 
the first chamber he says such a function often leads to stalemate, and he 
appears to prefer the possibility of unchecked legislative power vested in one 
political party. It is clear from his brief reference to it that he underestimates 
the role of the House of Lords in the United Kingdom, and some consideration 
of the Parllament Acts, 1911 and 1949, might have suggested a means of 
retaining the valuable checking power of a second chamber, while at the same 
time eliminating the danger of stalemate. 

By way of contrast to Dean Fordham’s down-to-earth ideas Freedom in a 
Federal World may cause many readers to raise their eyebrows. This is the 
report of a five-year study by the Conference upon Research and Education 
in World Government, written by Mr. Millard, the Executive Director of the 
Conference and editor of its discussion bulletin One World. The author 
terms inadequate the recent proposals that the U.S.A. should accept com- 
pulsory jurisdiction of the “ World Court,” and asserts that “world laws” 
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must have their source in a duly constituted “World Parliament.” The 
Conference recommends a bicameral United Nations Assembly with chambers 
representing both governments and peoples of member nations, using a 
modified form of representation by populations. This proposed legislature 
would have sovereign authority over the high seas, as well as in certain 
trusteeship, economic, nuclear and space jurisdictions to be agreed on by the 
nations. There is much in these ideas, and the bona fides of the report cannot 
be doubted, but the trouble really lies in getting nations to agree on such 
far-reaching plans. Moreover the book is written so much from the American 
angle that it would seem to the reviewer peculiarly designed to antagonise the 
very people whom the Conference wishes to persuade. Again, readers 
genuinely attracted by the plan described in the book will find so much 
unnecessary padding and verbiage in the report that they are unlikely to 
finish the volume. The scheme has considerable merit, but it would seem 
unlikely ever to be realised in its present form. 
D. C. M. Yann. 


SELF-DEFENCE IN INTERNATIONAL Law. By D. W. Bowerr. [Man- 
chester: Manchester University Press. 1958. xv and 294 pp. 
87s. 6d. net. } 


Tax Anglo-French and Israeli operations in Egypt and the Gaza strip at 
the end of 1956 drew attention to the problem of the plea of self-defence as 
justifying a resort to force despite the general prohibitions in the Charter of 
the United Nations. These activities led to much loose talk about aggression, 
and in his Self-Defence in International Law Dr. Bowett emphasises how 
important it is not to coalesce the two concepts. In so far as aggression is 
concerned, he points out that the immediate problem is to bring about an end 
to the fighting, while with self-defence an assessment of responsibility is 
involved (p. 254). It is this assessment that brings in the international 
{mplications of self-defence. As was pointed out by a number of the 
signatories to the Kellogg Pact, each state decides for itself whether force 
is being used as a matter of self-defence. Dr. Bowett does not controvert 
this assertion. He indicates, however, that the state pleading self-defence 
must later face the risk of an impartial Judgment that self-defence was not 
in fact involved (pp. 198, 262). : 
One of the major problems in a divided world is to determine how a state’s 
existence is being threatened. The new refinements of “cold” war have shown 
that defensive measures may be necessary against hostile activities not 
involving the use of force. Dr. Bowett believes, for example, that the Mutual 
Security Act of 1951 is probably not legal within the bounds of international 
Jaw other than as a reprisal (p. 47). Nevertheless, he does accept that a 
state would be entitled to resort to measures of anticipatory self-defence 
(p. 187 et seg.), for “the purpose of self-defence is to protect certain 
essential legal rights; its alm is preventive and non-retributive” (p. 20). 
He does not concede, however, that the Anglo-French operations were justi- 
fiable as self-defence, for, in his view, neither the ‘United Kingdom nor France 
had been injured or threatened (p. 15). Since the learned author considers 
that the use or threat of force is now always a delict, a sanction under the 
Charter or a measure of self-defence (p. 155), this implies that these 
operations were illegal. s 
The problem of anticipatory self-defence is one that is likely to occur 
whenever a state feels itself threatened, and considers that the machinery of 
the United Nations is too ponderous or is subject to too many political 
pressures to be relied on for security. Dr. Bowett, rightly, emphasises that 
members retain all the general rights that pertain to sovereign states which 
have not been expressly limited by the Charter (p. 185), and under general 
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© | fhternational law, which has not been abolished by the Charter, such antici- 


patory self-defence was perfectly legal. To hold otherwise would be to 
concede to non-members of the United Nations greater rights for their own 
defence than are granted to those states which have become members of 
organised international society by joining the United Nations. Furthermore, 
it must be remembered that the Charter only places upon the Security Council 
“primary responsibility” for the maintenance of peace. A lesser respon- 
sibility must be left to other organs, institutions and to individual states. 

The use of the term “collective self-defence” has often been criticised. 
Dr. Bowett points out that when the United Nations authorises action, as in 
the ease of the Korean operations, the states taking such action are not in fact 
applying measures of self-defence. Instead, they are participating in 
measures directed at the re-establishment of peace (p. 178), and this is Hkely 
to be usual whenever United Nations action is involved. Similarly, when 
treaties of a regional character refer to “collective self-defence” in 
accordance with article 51 of the Charter they are really invoking the right 
to resort to collective sanctions (p. 207), or are referring, under this rubric, 
to joint action by each of the participating states by reason of its individual 
right of self-defence (p. 216). 

Dr. Bowett is clearly an admirer of the United Nations. While he 
recognises that general international law continues to exist side by side with 
the law of the Charter and that the former grants to states a wide right of 
self-defence which still exists under the Charter, although not so much as a 
“right” as a “privilege” (p. 269), he considers that the Charter hag limited 
resort to that right, and particularly the right of a third state to come to 
the assistance of one purporting to be acting in self-defence: “The duty of 
Members is to abstain from intervention until authorised to act by a com- 
petent organ of the United Nations. To concede a general right of inter- 
vention, without the authorisation of a competent organ, would, in our view, 
be entirely Inconsistent with the system of collective security envisaged by the 
Charter and, in particular, the delegation of primary responsibility for the 
maintenance of international peace and security by the Security Council. 
This limitation on the freedom of action of Members cannot be overcome by 
relying on an extended interpretation of the right of ‘collective self-defence’ ” 
(pp. 278-274). 

This view is consistent with Dr. Bowett’s interpretation of the effect of 
the Acheson Plan and the greater emphasis that is now placed upon the role 
of the General Assembly. “Since the Acheson Plan it is not possible to 
make the assumption that there is no competent organ of the United Nations 
really capable of authorising collective action in the interests of international 
peace and security. This new development seems to take the force from the 
argument, of a political rather than legal character, for extending the con- 
cept of collective self-defence to cover intervention by any state to assist the 
victim of aggression” (p. 246). It is submitted, however, that the vast 
increase in membership of the United Nations, with a number of members 
obviously, playing politics at all times, recording their votes on subjective 
tests coloured by their alliances and friendships, rather than on the merits of 
a particular situation, tends to enhance the force of the arguments rejected 
by Dr. Bowett in this way. 

L. C Green. 


Nuctszan WEAPONS AND INTERNATIONAL Law. By NAGENDRA SINGH. 
[London: Stevens & Sons, Ltd. 1959. xix and 267 pp. 85s. 
net. | 

@ 
“ Until a more suitable code of the laws of war can be drawn up, the 


high contracting parties deem it expedient to declare ‘that, in cases not 
covered by the rules adopted by them, the mnhabitants and the belligerenta 
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remain under the protection and governance of the general principles of © 
the law of nations, derived from the usages established among c1 

peoples, from the laws of humanity, and from the dictates of public . 
consciences.’ 


So the Preamble to the Fourth Hague Convention of 1907 Concerning the Laws 
and Customs of War on Land provides for those modes of warfare not specifi- 
cally governed by express rules. 
International law has many unbelievers whose unbelief is strengthened 
(perhaps justified) by the vagueness with which some of the most vital rules 
of international law are formulated and the absence of an ascertainable rule 
in many situations. 


Anyone who seeks after the rules of international law regarding the ase of 


nuclear weapons, in the belief that those rules have a practical significance in 
the present uncompromising political climate, must needs have a very strong 
faith in the efficacy of international law. Dr. Singh’s faith is such as to prompt 
him to ascertain the relevant rules without, fortunately, blinding him to the 
political realities of the moment. The result is a stimulating and thoroughly 
worthwhile work. The author shows a close understanding of the physical, 
scientific and social implications of nuclear weapons and couples this with a 
clear exposition of the laws of war. His conclusions are based on the appli- 
cation of the principles of conventional law, both general and particular, and 
the customary rules of warfare together with the fundamental principles of 
law and justice. In the main he favours the view that the use of any nuclear 
weapon is illegal under existing law, though a nation which is attacked with 
nuclear weapons may be justified in using nuclear forces by way of reprisal. 
But, as he points out, multifarious prohibitions are capable of further multi- 
plication and can never present a proper solution to the problem of introducing 
the rule of law into the international community. “ Never before has the need 
for installing lex as rew been greater in the international régime than today.” 

It is, perhaps, worth remembering that while lez is an unknown or vague 
factor it can never hope to replace rew. In so far as Dr. Singh’s work is a 
contribution to our knowledge of lew it may one day, with other works of its 
type, help to infuse the rule of law into the international community. 


J. A. Anvarws. 


Toe TRL or PETER Manuge.: THe Man wHo TALEED TOO MUCH. 
By Joun Gray Wiuson. [London: Secker & Warburg. 1959. 
289 pp. 21s. net. |] 


Ir was difficult not to feel somewhat uneasy about the case of Peter Manuel 
when one read the accounts of his trial in the newspapers at the time and 
this uneasiness is not wholly removed by the present full summary of the 
sixteen days of the hearing at Glasgow in May 1958, which led to the conviction 
of the young Scot for capital murder. 

The reason for this is not any very serious doubt that the accused did 
commit most or all the grave crimes with which he was charged and of which 
he was convicted. What emerges here—and it is obviously by no means all 
that was known to the police about his nefarious activities in the neighbour- 
hood—is enough to demonstrate powerfully that this 81-year-old criminal was 
a real menace to society and that it was high time to bring him to book If 
the death sentence can ever be justifiable and deserved, the facts revealed in 
this indictment seemed to call for it; what may trouble lawyers is the evidence, 
or rather the lack of it, on which it was based. 

Mr. John Gray Wilson, who has done an excellent Job in reducing the vast 
pulk of the testimony and speeches to manageable proportions for this volume, 

come to the conclusion that Manuel owed his conviction to the statements he 
himself made to the police just before and after arrest, and this is what has 
induced him to give his book the somewhat hackneyed sub-title The Man who 
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Walked too much. Actually, these statements (which Manuel afterwards claimed 
had been obtained by improper means) were almost the only substantial evidence 
pointing definitely to Manuel as the perpetrator of most of the eight different 
crimes committed over a period of two years which were joined in one indict- 
ment against him; generally speaking, such outside corroboration as was put 
forward by the prosecution came not only from questionable witnesses but 
was pretty negligible in itself. One looks in vain for evidence of certain fairly 
obvious scientific investigations which might have thrown decisive light on 
the issues and in the circumstances one cannot help feeling that several of the 
charges on which Manuel was actually convicted were never properly brought 


. home to him. Matters are not eased by the fact that he insisted on dismissing 


his counsel and conducting his defence himself, 


The editor writes that the full story of these crimes “will not be written 
for many years, if indeed it is ever possible to find out anything like the whole 
truth.” Certainly, the prosecution never was able to put forward a completely 
coherent account of what happened; what is more, the special defence of im- 
peachment available in Scotland, of which Manuel availed himself on the two 
main charges, sometimes tends to create the misleading impression that it was 
considered incumbent upon the accused, if he was to extricate himself from 
statements which he had withdrawn, to demonstrate the guilt of other named 
persons. 

Mr. Wilson, in his editorial capacity, is evidently not free from misgivings 
himself. In the last chapter entitled “Some Problems” he examines a number 
of criticisms that might be made of the conduct of investigations, of the law 
and of our approach to the aggressive pyschopath of which Manuel was un- 
doubtedly, as he says, a “typical” (if particularly grave) example. The chapter 
deserves reading, 

H. A. HAMMELMANN. 


Tax Avorpance anD Tax Repucrion. By A. S. Suxe. [South 
Africa: Juta & Co., Ltd. U.K. Agents: Sweet & Maxwell, Ltd. 
592 pp. U.K. price £7 1s. net.] 


Tars is a detailed account of the different methods of tax avoidance in 
South Africa. Antl-avoidance legislation in South Africa has not reached 
anything like the same degree of complexity that it has in Great Britain, and 
the provision in general terms against tax avoidance schemes which is 
contained in section 90 (1) (a) of the Income Tax Act, 1941, which resembles 
in some degree the general provision against avoidance of profits tax in 
section 82 of the Finance Act, 1951, of the United Kingdom, has been very 
narrowly interpreted in CJU.R. v. King, 1947 (2) S.A. 196 (A.D.); 14 S.A.TC. 
184, with the result that there is still great scope for the accountant or lawyer 
to effect considerable reductions in lability by the skilful organisation of the 
client’s affairs. Mr. Silke clearly has a, massive knowledge of South African 
tax law, and his book is far more detailed and comprehensive than anything 
available in regard to United Kingdom tax avoidance. He nevertheless 
writes in a clear and interesting manner. 

It is to be noticed that the author seems to admire the anti-avoidance 
legislation of the United Kingdom, since it achieves its objects with a fair 
degrée of efficiency, and does so by specific legislation directed against 
particular avoidance devices instead of employing general provisions. He 
advocates similar legislation for South Africa. The reader can scarcely 
forbear, however, to hope that whatever legislation is passed in South Africa 
is better drafted than the tortuous enactments which have in recent years 
found their way to the United Kingdom Statute Book. 

D. C. Porrern 
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ÅNNUAL Survey OF SOUTH AFRICAN Law, 1958. By THE FacoLrf ns 


or Law, University of the Witwatersrand, Johannesburg. 
[South Africa: Cape Town and Johannesburg: Juta & Co., Ltd. 
London Agents: Sweet & Maxwell, Ltd. 1959. xxx and 266 
and (index) 27 pp. 48s. net.] . 
Tue present volume maintains the high standard of previous years. The 
. detailed index is a particularly valuable feature, Points in the present volume 
which may interest English lawyers include an account by Mr. C. C. Turpin 
of recent cases concerned with estoppel and mistake in the formation of 
contracts; a lucid account by Professor Ellison Kahn of the recent treatment ° 
by the courts of discretionary powers in administrative law; and Mr. Pollak’s 
note on the recognition of polygamous marriages, There is, of course, much 
else of interest to the Roman-Dutch lawyer and, in particular, Professor 
Scholtens’ unique combination of historical erudition and deft analysis of 
modern case law shows to advantage in the section on Property. 


A. M. Honor’ 


THE ADMINISTRATION OF [INSOLVENT Estates IN SOUTH Arrica. By 
Davip SHRAND, M.COM., A.S.A.A., C.A.(S.4.), Second edition. 
[South Africa: Cape Town and Johannesburg: Juta & Co., Ltd. 
London Agents: Sweet & Maxwell, Ltd.. 1959. xxii and 464 
and (index) 85 pp. £5 ös. net.] 


Since the appearance of the first edition of this work there has been a spate 
of case law and, to a lesser degree, statutory amendments as well as depart- 
mental rulings dealing with various aspects of insolvency. The text has been 
revised in the light of these innovations. The work is outstanding as 
providing both theoretical and practical information. With this handbook to 
guide him no trustee of an insolvent estate should be at a loss as to what is 
to be done and in what order the various steps are to be taken. 


A. M. Honort 
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THE EFFECT OF PENAL LEGISLATION 
IN THE LAW OF TORT 


I’m the Parliamentary Draftsman, 
I compose the country’s laws, ` 
And of half the litigation 
Pm undoubtedly the cause. 


—J.P.C, Poetic Justice (1947). 


* Ir is a favourite charge; and yet (if we may breathe it) others 
than the draftsman are sometimes accountable for the trouble in 
interpreting statutes. Good rules of interpretation, consistently 
applied, could do much to reduce the area of doubt. It is the 
absence of such rules, or the failure to apply existing rules with 
sufficient regularity to preserve their character as rules, that has 
brought about the situation in which it is almost impossible to 
predict when statutory standards of behaviour will be imported 
into the law of tort. 

The present position of penal legislation in the civil law—and 
it is only of penal legislation that we are speaking, since a study of 
other legislation would extend the discussion too much—the position 
of penal legislation may be oversimplified into two generalisations. 
When it concerns industrial welfare, such legislation results in 
absolute liability in tort. In all other cases it is ignored. There 
are exceptions both ways, but, broadly speaking, that is how the 
law appears from the current decisions. One may make bold to 
say that both propositions are the result of a wrong approach to 
the problem of assimilating statutory rules into the civil law. 


I 


Industrial legislation like the Factories Act, 1987, and the Mines 
and Quarries Act, 1954, together with the maze of regulations 
made under them, are regularly interpreted to give a cause of actione 
in tort. Quite apart from any question of absolute liability, it is 
a considerable advantage to a plaintiff to be able to found his claim 
288 e 
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bad 
upon @ breach of statutory duty, because the statute crystallises E 57 


“* concretises °’ the duty issue. The duty at common law is to 
prevent injury or damage, and a defendant cannot be accounted 
guilty of negligence unless he unreasonably failed to foresee and 
prevent the damage. But a statutory rule is an authoritative 
formulation of the steps to be taken to minimise danger. The duty 
under the statute’ is to comply with its words; and if, through 
non-compliance, damage follows (even unforeseeably), the defendant 
may be held liable. It is not for him to say that he was in no 
position to foresee the danger, for the legislature, acting probably 
under expert advice, has foreseen it for him. 

To. give an illustration, one of the Building Regulations has 
the effect in some situations of replacing the question ‘‘ Did the 
employer take reasonable care for the safety of his workmen? ” by 
the precise question: ‘* Was the working platform on which the 
workman was put to stand at least 25” wide? °? If the platform 
is only 24” wide, and if the workman would probably not have 
fallen off it had it been 25”, he will recover damages. (Even if 
the platform is 25” wide, it will still be open to the workman to 
argue that it should be at least 26” wide to satisfy the master’s 
duty of care at common law; but the formulation of the issue here 
will not be so precise, nor its outcome so predictable.) 

A weakness in the statutory protection of the workman is the 
introduction of the theory of causation. In the case just put, the 
workman cannot recover damages for breach of statutory duty 
unless he can show that he would not have fallen off if the platform 
had been 25” wide. Suppose the workman was afflicted with an 
attack of giddiness; in that case the extra inch would probably 
not have saved him, and he will fail on this issue. If he simply 
turned his foot over the edge, the extra inch might have saved 
him—but how can anyone decide that it would probably have 
done so? The question will be made all the more difficult of 
solution if the workman was killed and so cannot testify. 

At one time it seemed that the courts were prepared to place 
the burden on the employer to disprove causation *; but this is now 
overruled, and the burden rests on the plaintiff to show that the 
breach caused or made a material contribution to his injury.‘ As 
always, the courts proceed on the reasonable probabilities of the 
case; and the natural sympathy of the judges for an injured work- 
man, coupled with the unfavourable impression produced by the 


1 In this article the word ‘' statute’’ will be used to include rules made under 
statutes. 

2 Building (Safety, Health and Welfare) Regulations, 1948, reg. 22 (o). 

3 Vyner v. Waldenberg Bros., Ltd. [1946] K.B. 50 (C.A.). 

4 Bonnington are Ltd. v. Wardlaw [1956] A.C. 618 (H.L.(80.)); Nichol- 
son V. Atlas Steel Foundry & Hngineerting Co., Lid. [1957] 1 W.L.R. 618 
(H.L.(8¢.) ); Quinn v. Cameron é Roberton, Ltd. [1958] A.C. 9 (H.L.(8e.)); 
Clarke v, B. Wright & Son ae ; bg R. 1191 (0.4.); cf. Dawson v. 
Mures, Ltd. [1942] 1 All E.B. 488 (C.A 
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* , evidence of the employer’s breach of statutory duty, may account 


for the fact that in practice doubts are somewhat readily resolved 
in favour of the workman.’ 

The problem of causation does not always dog the plaintiff. 
There are cases where the causal connection is clear, and the 
importance of the statutory duty in respect of the defendant’s liabi- 
lity stands revealed. Suppose that the occupier of a factory has a 
lift on the premises which closes with two trellis-type gates. An 
employee standing on the landing puts his hand through the two 
gates. Someone else starts the lift by pressing the call-button; the 
gates close, and the employee’s hand is injured. The occupier is 
not liable at common law, because he could not be expected to 
foresee that an adult would do such a silly thing as to put his 
hand into such obvious danger. But since there is a statutory 
duty to fence lifts in such a way as to prevent any person falling 
down the shaft or coming into contact with any moving part, the 
occupier is held to be in breach of the duty, and is therefore liable 
to the factory employee (subject to reduction for his contributory 
negligence).®° All question of foresight of injury disappears, because 
the standard of care has been authoritatively and precisely fixed 
by the legislature. 

The statutory liability in these cases is said to be strict or 
absolute, and it is so in the sense that the occupier may be made 
liable for a consequential injury which (had there been no statute) 
he could not reasonably have been expected to foresee. It must 
be noted, however, that the situation is not one in which the 
occupier was guiltless in respect of the breach of statutory duty. 
To revert to the last example, the statute requires the occupier 
to fence the lift, and had the occupier attended to the words of the 
statute, interpreting them in the way in which the judges interpret 
them, he would have seen that he was not complying with the 
statute by having gates through which the hand could be inserted. 
The breach of the statute is a negligent breach; indeed, on the 


5 The plaintiff won in the cases cited in the previous note, but lost on the issue 
of statutory duty in Nolan v. Dental Mfg. Co. [1968] 1 W.L.R. 986. There, 
the employer omitted to perform his statutory duty of providing goggles for the 
workman, but the workman failed m an action on the statute, since he could 
not show that he would probably have worn the goggles if they had been 
provided. He recovered, however, st common law, since the employer could 
probably have overcome the workman’s mertia by taking sufficiently active 
measures of enforcement. The decision on the issue of statutory duty 1s not 
easy to reconcile with the later case of Jenner v. Allen West & Co., Lid. 
[1959] 1 W.0.R. 664 (C.A.), where employers failed to provide crawling boards 
as was their statutory duty to do, but provided scaffold boards w the 
servant could have used in place of crawling boards but did not. In an action 
by the servant’s widow, it was held that a causal connection could be traced 
between the lack of crawling boards and the death, ‘‘ for the provision of 
special gear is, in itself, some mecentive to tts use." 

Blakeley v. C. & H. Clothing Co. [1958] 1 W.L.R. 878. Cf. Smith v. Chester-° 
field & District Co-op. Sooy., Lid. [1958] 1 W.L.R. 870 (0.4.); Harrison 
y. Metropolitan-Vickers Electrical Co., Ltd. [1954] 1 W.L.R. 824 (C.A.); 
Dunn v. Bird's Eye Foods, Ltd. [1959] 2 W.L.R. 812. 
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theory that persons are deemed to know the law regulating PA 
conduct, it is an intentional breach. One cannot infer from a deci- 

sion that the occupier is liable for the unforeseeable consequences 

of an intentional or negligent breach that the occupier would be 
liable if the breach were not negligent on his part. 

This point may emerge more clearly if we consider the function 
of the courts when they lay down duties of care at common law. 
A rule imposing a duty of care in particular circumstances is a 
value-jJudgment, because it judges that the interest of the plaintiff 
in being free from the risk of damage or injury is superior to that 
of the defendant in going his own way and in saving effort or money. 
Now when the legislature lays down the statutory duty, it settles 
the value-judgment implicit in the negligence issue, supplanting the 
judge in deciding what risk inheres in conduct and what means 
may be expected to be used to minimise the risk. Because the 
statutory duty may result in a different determination of the case 
from that at common law, it may be said that the statute has 
imposed absolute lability. But, all the same, this is sometimes a 
misleading way of expressing the result, for by hypothesis the 
defendant knew (or is deemed to have known) that he was not 
complying with the statute, and he presumably knew that, in the 
view of the legislature, his non-compliance created an unreasonable » 
risk for the plaintiff. In such circumstances it is better to speak 
of statutory negligence than of absolute liability. Statutory negli- 
gence is a form of fault in which the standard of conduct has been 
fixed by the legislature instead of by the judge. 

Support for this opinion may be found in a dictum of Lord 
Atkin. Expressing the opinion that an action for breach of statu- 
tory duty could accurately be described as an action for negligence, 
Lord Atkin said: 


“ If the particular care to be taken is prescribed by statute, 
and the duty to the injured person to take care is likewise 
imposed by statute, and the breach is proved, all the essentials 
of negligence are present. I cannot think that the true position 
is, as appears to be suggested, that in such cases negligence 
only exists where the tribunal of fact agrees with the legislature 
that the precaution is one that ought to be taken. The very 
object of the legislation is to put that particular precaution 
beyond controversy.” 7 


To the same effect, Lord Wright remarked that although the 
standard of duty was fixed by the statute and not by the jury, its 
breach could correctly be described as statutory negligence. ‘‘ The 
duty is the same in kind [as the duty at common law] in this 
respect, that it is a duty to take precautions and care for the safety 


* 7 Lochgelly Iron ¢ Coal Co. v. M’Mullan [1984] A.C. at 9 (H.L.(80.)). Lord 
Atkin fd gt his opmion in Kast Suffolk Catchment Board v. Kent [1941] 
A.C. at and ıt was approved by Viscount Simon L C. in Lewis v, Denye 
[1940] A.C. af 924. 
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* | dof the workmen; it is a duty to take care which is owed to the 
workman, and which if broken constitutes negligent conduct.” * 
The words used by the legislator may embody a greater wisdom 
than the legislature could have foreseen. Thus, the Factories Act 
imposes a duty on employers to take all practicable measures to 
prevent the inhalation of dust by workmen. It was held to be no 
excuse for the non-performance of the duty to say that at the date 
in question the particular dust was reasonably thought by all 
concerned (including experts) to be harmless. If the dust is after- 
wards found to have been injurious, the employers will be liable in 
damages for breach of the statute.° Even this decision, severe 
though it is, does not imply absolute liability. The employer 
intentionally violated the statute, whereas if he had complied with 
the statute he would have avoided the very injury that the statute 
was designed to minimise. Thus, the decision conforms to the 
analysis of statutory fault. Indeed, it has been expressly held that 
the reference in the section to “‘ all practicable measures ”’ imports 
a requirement of fault, since these words mean that the duty arises 
only in respect of dust of which the employer (or his servant acting 
in the course of the employment) ought to be aware.*° 

Sometimes the interpretation of the statute is so rigorous that 

e it produces an affront to common sense. Thus, it has been held 
that the statutory duty to fence dangerous machinery is not limited 
to what may reasonably be required of the employer. 

In John Summers & Sons, Ltd. v. Frost, the House of Lords 
went to the limit of this interpretation by holding that the statutory 
duty may even compel the employer to render his machine unusable. 
If, as in the case of a grindstone, it is impossible to provide a 
guard which makes the apparatus both safe and usable, it must 
be made safe even though in consequence it is unusable. The 
absurdity of this consequence is only slightly mitigated by the 
qualification that the Minister of Labour has power to modify the 
absolute duty by making special regulations under the Act. It 


8 rep lies Me € Coal Co. v. M'’Mullan [1984] A.C. at 28. The remarks of 

the two Lords in this case do not mean that the word ‘‘ neghgence,’’ used in 

a legal document such as a contract, will necessarily meclude a breach of statuto 

duty. Whether it does so depends on the interpretation of the document, which 

may be held to mean, by ‘‘negligence,’’ negligence at common law. Bee 

Murfin v. United Steel Companies, Lid. [1957] 1 W.L.R. 104 (0.A.). 

Gregson v. Hick Hargreaves £ Co., Ltd. [19557 1 W.L.R. 1252, at 1266 (C.A.). 

Bee, however, Richards v. Highway Ironf rs, Ltd. [1957] 1 W.U.R. 781, 

where the employers escaped by ths application of the theory of causation: 

they could have satisfied their statutory duty m respect of the known dust by 
providing a mask that would not have stopped the particles that were then 
unknown to exist. 

10 Richards v. Highway Ironfounders, Lid., last note. 

11 [1955] A.C. 740. 

13 For an illustration of a qualified duty, see Jones v. Richards [1955] 1 W.0.R. 
at 455. On the question whether a regulation made under a statute mmpliedly® 
supersedes the duty contained in the statute itself, see Quinn v. Horsfall € 
Bockham, Ltd. [1956] 1 W.L.R. 652 (C.A.); Automatic Woodturning Co., Ltd. 
v. Stringer [1957] 2 W.L.RB. 208; 44 L.Q.R. 826. 
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is hard to imagine that Parliament really intended, when it “and 


the present Factories Act in 1987, and the previous legislation which 
it replaced, that so common a machine as a grindstone should 
become unlawful, until such time as the Minister of Labour might 
bethink himself to make regulations to legalise it again. The object 
of the Factories Act is to protect the lives and health of work- 
people, not to bring industry to a standstill. 

This type of decision adds to the confusion of meaning involving 
the word ** absolute.” It is said that the employer’s duty to fence 
dangerous machinery is ‘‘ absolute’? because it exists even though 
it is commercially impracticable to fence the machinery securely.” 
This, however, is not the usual meaning of the word “ absolute ”’ 
in the law of tort. Generally it means a duty that exists indepen- 
dently of fault. In the situation just contemplated there is legal 
fault—namely, using an unfenced machine in defiance of the statute, 
as the statute is interpreted by the courts, since the employer is not 
allowed to show by way of defence that it is commercially necessary 
for him to use the machine. Such an interpretation does not 
necessarily involve absolute liability, in the usual legal sense of 
that expression. 

The argument may be epitomised by saying that, up to this 
point, there is no need to speak of an absolute statutory duty, in e 
the sense of liability without fault. In the cases so far discussed, 
although the judges may have declared the statutory duty to be 
absolute, the actual decisions can be analysed in terms of Lord 
Atkin’s theory of statutory negligence, i.e., an intentional or negli- 
gent failure to comply with the statutory duty. But there are 
some cases that can only be explained as determinations of strict 
(or absolute) duty in the proper sense of that expression. When 
a statute is thus held to create strict liability, it eliminates not only 
the duty issue but the issue whether the defendant was at fault. 

An illustration is Galashiels Gas Co., Ltd. v. Millar..* By the 
Factories Act, 1987, s. 22 (1), “every hoist or lift shall be... 
properly maintained,” the last word being defined in effect to mean 
‘< maintained in an efficient state.” It was held by the House 
of Lords that the section imposed an absolute duty, so that proof 
of any failure in the mechanism of a hoist or lift established a 
breach of duty, even though it was impossible to foresee the failure 
before the event or to explain it afterwards. 

With this interpretation, the courts have passed from statutory 
negligence to strict statutory duty. If the previous analysis is 
accepted, it may perhaps be said that the evolution to strict duty 
was induced partly by a failure to distinguish between statutory 
negligence (where the legislature has supplanted the judge or jury 

in specifying the standard of care) and strict liability in the proper 


13 This meaning of the term goes back to Dames v. Thos. Owen d& Co., Ltd. a 
[1919] 2 K.B. 39; of. Dennistoun v. Greenhill, Ltd. [1944] 2 All E.R. 484. 
14 [1848] A.C, 275 (H.L. (80.) ). 
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nse. It may also be explained as the result of the desire of 
judges to give monetary compensation to a disabled workman— 
ignoring the fact that there exists a statutory insurance scheme 
designed for that purpose. The strict interpretation has been facili- 
tated by the practice of the criminal courts in refusing to imply a 
requirement of fault into criminal statutes. 

To explain a development is not to justify it. At present the 
law of industrial accidents makes little sense. Parliament has estab- 
Jished an elaborate machinery, under the National Insurance 
(Industrial Injuries) Act, whereby a workman who is injured in the 
course of employment, whether or not by his employer’s fault, can 
get compensation from an insurance fund. There seems to be little 
warrant for using the costly procedures of the law of tort to Improve 
the insurance benefits of some workmen. Even within the field 
of tort itself, the statutory cause of action does not harmonise with 
that at common law. The opinion of the judges when they are 
administering the common law is that the ends of justice are best 
served by placing the employer under a duty of care. It is a high 
duty, but not an ‘“‘ absolute’? one. If, then, the duty of the 
employer at common law rests on fault, why should his duty in 
respect of implied statutory torts be different? 

n Absolute lability may find some kind of justification if it 
diminishes litigation; but the present mode of construing the 
Factories Act hardly has that effect. The obvious injustice which 
arises in some cases when industrial legislation is construed as 
imposing an absolute obligation occasionally leads the courts to seek 
to construe the statute in such a way that it is held not to have 
been broken. This may mean that the issue of fault, expelled 
through the front door, is readmitted at the rear. Here, as else- 
where, the general effect of absolute liability is to complicate the 
law and to add to the difficulty of stating it. 

For example, the Factories Act, 1987, s. 25 (1), provides that 
all floors of factories shall be properly maintained. The plaintiff 
stepped on a loose plate which had been fitted on the floor of the 
factory. The plate tipped slightly, causing the plaintiff to over- 
balance and fall. It was held by a county court judge there was 
no breach of statutory duty, since the floor was *‘ safe” and the 
Court of Appeal upheld his decision.** Here it could not be said 
that the floor was absolutely safe, for if it had been absolutely safe 
it could not have caused the plaintiff’s injury. It was reasonably 
safe—but the court avoided speaking in terms of reasonableness, 
probably for fear of appearing to contradict the current dogma of 
absolute liability. The decision contrasts with other cases where 
an employer has been held to be in breach of statutory duty to 
fence ‘* dangerous ’’ machinery although the employee had brought 


E 18 Payne v. Weldless Steel Tube Co., Ltd. [1956] 1 Q.B. 196 (C.A.). See also 
Beadsley v. United Steel Companies, Ltd. [1951] 1 K.B. 408 (C.A.); with 
which contrast Grand Trunk Ry. v. McAlpine [1918] A.C. 888 (P.C.). 
® 
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trouble on himself by deliberately thrusting his hand into a gap a 


the guard.’* It seems, then, that in deciding questions of safety 
and danger the court will covertly consider the probability of injury 
as well as the degree of injury that can be expected. These are 
issues familiar in the law of negligence. 

Other instances may be given where the draconic interpretation 
of industrial legislation against the employer is mitigated by holding 
that the employer is not in breach of duty because he has acted 
reasonably. In effect, these decisions admit that the employer’s, 
duty is not always absolute, but they reach the result by a pur- 
ported construction of the particular regulation. Thus, it is held 
that a statutory duty to make the roof of a mine secure is not 
broken if a man sent to make the roof secure is injured by a fall 
of the roof. For, to comply with the statutory duty, a man must 
be sent to attend to the roof, and the employer cannot be held 
liable for doing what he must do. Again, a regulation contem- 
plating that a certain operation shall continue is not construed to 
impose absolute liability for inevitable accidents in the course of 
the operation.*® 

It is a misnomer to speak of ‘‘ absolute ’’ liability, for legal 
liability is never—or hardly ever—wholly unqualified. The so- 
called absolute lability which is sometimes held to exist under « 
industrial legislation is subject at least to a mitigation of damages 
for contributory negligence.** Occasionally the courts take such 
a severe view of contributory negligence that in effect they regard 
it as excluding the statute altogether. Where the employer is 
under a statutory duty to bring about a safe condition of working, 
and, without any fault on the part of the employer, danger is 
created by the wrongful act of the plaintiff workman himself, the 
courts may refuse to find a breach of duty by the employer, even 
though the objective state of affairs required by the words of the 
statute has not been present at the critical moment. To reach 
this result sometimes requires an interpretation which in any other 
circumstances would seem pedantic or perverted. Alternatively, 
the courts may find a breach of duty, leaving the workman’s contri- 
butory negligence to be considered for a reduction of damages, the 
reduction sometimes being assessed at 100 per cent. Space forbids 
the authorities on this matter to be discussed at length, but 
reference to the reports will show that the so-called absolute liability 
of an employer is never allowed to give recovery to a workman who 
is solely to blame.*° 


16 e.g., Smith v. Chesterfield Co-operative Society, Ltd. [1958] 1 W.L.R. 870 


(C.A,). 
17 Walsh v. N. C. B. [1956] 1 Q.B. 511 (C.A.). 
18 Proctor v, Johnson d¢ Phillips, Ltd. [1948] K.B. 688 (C.A.). 
19 ARN v. Denye [1040] 0. 921, and the Law Reform (Contributory 
at hgence) Act, 1945. 
29; Boe mith v. A. Baveystock & Go., Ltd. [1045] 1 All H.R. 681 (C.A.); 
` Beadsley v. Untied Steel Companies, Lid. [1951] 1 E.B. 408 (0.A.); Man- 
waring V. Billington [1952] 2 All E.R. 747 (0.4.); Johnson v. Croggan & 
° 
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A court desiring to exempt an employer is assisted by the rule 
that penal regulations are to be strictly (ś.e., narrowly) construed 
in case of genuine doubt. This rule of construction was originally 
laid down in prosecutions brought under statutes, but it has now 
been adopted by the civil courts where actions are brought for 
breach of statutory duty.’ Oddly enough, the rule has largely 
been abandoned in practice by the criminal courts. Yet it is still 
applied in civil matters so far as the actus reus of the wrong is 
concerned. However, it is for the judges themselves to decide 
whether the construction of the statute is sufficiently doubtful to 
invoke the rule. In the Summers case, for example (p. 287, above), 
an extensive interpretation was given to penal regulations. 

Another way in which an employer may find relief from liability 
is through calling in aid the principle of Gorris v. Scott,?? which 
is merely an application of what has come to be known as the risk 
principle. A good example is Batley v. Ayr Engineering Co., 
Lid.” The Building Regulations require any place on the site of 
building operations where a person is habitually employed to be 
covered in such manner as to protect the workman “ from being 
struck by any falling material or article.” The plaintiff was work- 
ing in an open shaft in a block of flats that were under construction, 
and, in breach of the Regulations, his employers had not protected 
him by any ‘“‘ umbrella.” He was injured by a collapse of part of 
the structure itself, brought about by the negligence of servants of 
other contractors working on the site. It was held by the Court 
of Appeal that the plaintiff could not recover against his employers 
for breach of statutory duty, since, although they were in breach 
of the statutory regulations, the injury was caused by a fall of 
masonry which was not within the contemplation of the Regulations. 
Although the masonry was literally “any falling material or 
article’ within the words of the Regulations, these words were 
meant to apply to things such as scaffold materials, bricks and 
other materials which it was intended to incorporate into the 
structure, and builders’ débris. There were no words in the Regula- 
tions to effect this limitation expressly, but the court assumed it, 
partly as a matter of divination and partly by reading other parts 
of the Regulations. 

Although the risk principle is undoubted as a principle of statu- 
tory construction, the occasions on which the courts have found it 
necessary to apply it in this field have been few. Almost the only 


Co., Ltd. [1954] 1 W.L.R. 195. Contrast cases where some fault was found 
in the employer (either personally, or through a fellow servant): Dawson v. 
Mtrex, Lid. [1042] 1 All B.R. 488 (C.A.); Barcock v. Brighton Corpn. [1949] 
1 K.B. 880; Stapley v. Gypsum Mines, Ltd. [1958] A.C. 663; Charies v. 
S. Smith d Sons (England) Ltd. a 1W.L.R. 451; Jenner v. Allen West 
¢ Co., Lid. [1959] 1 W.L.R. 654 (C.A.). 

31 L. & N. E. Ry. v. Berriman [1946] A.C. 278. . 

23 (1874) L.R. 9 Ex. 125. 

23 [1059] 1 Q.B. 188 (C.A.). See also Richard Thomas d Baldwins, Lid. v. 
Cummings [1955] A.C. 321. 
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provisions in the Factories Act requiring machinery to be securely 
fenced have as their principal object the prevention of workmen 
from coming into contact with the moving machine. From this it 
is deduced, applying Gorris v. Scott, that no cause of action 
generally exists under the statute if, in the absence of a fence, a 
piece of machinery (or of goods being processed in the machine) 
breaks and flies out and injures a man standing near.** But the 
courts have now added that the employer will be in breach of, 
statutory duty, or of his duty at common law, if he ought to have 
foreseen the injury and to have provided against it.*® This rider 
turns the issue in the “* flying part” cases into one of fault. 
Where the injury is of the general kind or class contemplated 
by the legislature the plaintiff will be able to recover for breach of 
statutory duty, even though the accident happened in some unusual 
way: Grant v. National Coal Board.** A distinction between the 
“ kind ” of injury and the “f mode ” of injury is always a fine one, 
and it is only by a careful choice of language that Grant’s case can 
be distinguished from cases like Batley v. Ayr Engineering Co., Ltd. 
However this may be, the fact remains that the risk principle is a 
means by which the issue of fault can be reintroduced into so-called 
absolute liability. . 
A statute may, of course, be worded in such a way as to let in 
an issue of negligence, or something like negligence. Thus, the 
Mines and Quarries Act, 1954, s. 157, allows the defendant to show 
that it was impracticable to avoid or prevent the contravention.?’ 
Some of the obligations of the Factories Act, also, are qualified by 
the words ‘‘ so far as is reasonably practicable.” It has been held 
that what is reasonably practicable depends on the proportion 
between the risk and the measures necessary to eliminate the risk,** 
and that the employer is not liable if he has done all that he can 
reasonably be expected to do.** Thus, the issue seems to be an 


24 One of the principal cases 18 Carroll v. Andrew Barclay d Sons, Ltd. [1948] 
A.C. 477. Cf. Ktlgollan’s case, next note, 

25 See Carroll's case at pp. 485, 486-487, 490, 402; Kilgollan v. Cooke d Co., 
Ltd, [1956] 1 W.D.R. 07 (0. A. ); where the employer ew that many sımilar 

accidents had occurred; Rutherford v. Glanville ¢ Sons (Bovey Tracey) Ltd. 

[1958] 1 W.L.R. 415 (6. A.). 

[1956} A.C. 649 (H.L.(8e.)). See also Gatehouse v. John Summers £ Sons 

[1958] 1 W.L.R. 748 (C.A.). A similar attitude is sometimes adopted when 

deciding who are within the benefit of industrial legislation: the statute may 

be passed primarily for the protection of persons employed in a dangerous 
process, an sad. yet be construed as protecting other Bar who are employed 

i the premises. See ere Pacio Steamships, Ltd. Bryers [1957] 8 

W.L.R. 998 (particular! 1003); Dunn v. Bird's Eye Foods. Ltd. [1959] 

2 W.L.R. 812 (0.A4.). i Biddle v. Truvoz Engineering Co., Ltd, 1952] 

1 K.B. 101; Herbert v. Harold Shaw, Ltd. [1959] 2 W.L.R. 681 (0.A.). 

27 Cf. Coliness Iron Co., Ltd. v. Sharp [1988] A.C. 90 (H.L. (80.)), decided on 
the wording of earlier legislation. Bee, however, Knight v. Demolition and 
Construction Co., Lid. [1963] 1 W.L.R. 981, affd. [1954] 1 y L.R. 568 (C.A.). 

26 MoOarthy v. Ooldair, td. [1951] 2 TLR. 1928 (C.A.); cf. Riddell v. Reid 
[1948] A.C. at 12 (E.L. (80.)); Marshall v. Gotham Co., Li . [1954] A.C. 860. 

29 Thomas v. Bristol Aeroplane Co., Ltd. [1954] 1 W.L. R. 894 (6. A.). 
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rdinary one of negligence, except that the burden of proving the 
issue is held to rest on the employer.*° Similarly, if an employer’s 
obligation to provide for the safety of his men in a given particular 
is limited to cases ‘“‘ where any danger is likely to arise,” the 
question of likelihood is one of degree and seems to be indistinguish- 
able from an ordinary issue of negligence.** When a statute 
requires action within a reasonable time, it is held to operate only 
when the defendant knows or ought to know that the case for his 
_ intervention has arisen.** The same interpretation attaches to the 
phrase ** all practicable measures.”’ ** 

Some of these illustrations show that the issue of fault is allowed 
to make an appearance where it is introduced by the wording of 
the section creating the statutory duty. But the courts adopt a 
curiously different attitude where the statute is otherwise arranged. 
Suppose that one section imposes a duty, in terms absolute in the 
sense that there are no words referring to fault, and another section 
imposes a penalty but provides a defence to a criminal prosecution 
that the defendant used due diligence. Here the rule is that the 
statutory defence does not apply to a civil action for breach of the 
“ absolute ” obligation, even though the absolute obligation in tort 
is a Judicial construction from the penal statute and does not appear 
from its terms.** 

The conclusions to be drawn from this survey of the cases seem 
to be two. (1) Statutory duties can be of considerable help to an 
injured plaintiff even on Lord Atkin’s theory of “‘ statutory negli- 
gence.’ (2) To go further, and construe industrial legislation as 
creating absolute liability, probably does not give the workman 
much greater protection, and it certainly leads to an effort on the 
part of the judges to give such legislation a narrow construction 
when this is necessary to avoid a result that seems to be inequitable 
between the parties. Moreover, there appears to be no coherent 
principle underlying the distribution of an employer’s duties into 
those that are absolute and those based on the requirement of fault. 
The language used in legislation seems to be largely haphazard, 
yet it is upon the accident of language that the issue is made to 
turn. 

Although the doctrine of absolute liability under some industrial 
legislation is now settled beyond recall, it does not generally apply 
to other statutory fields. This point will be elaborated. 


30 Walter Wilson £ Son, Ltd. v. Summerfield [1956] 1 W.O.R. 1429. 

31 Cf. Cade v. B. T. O. [1958] 8 W.L.R. 118 

52 Simons v. Rhodes d Son, Lid. [1956] 1 Wd R. 642 (C.A). 

33 Above, p. 287. 

34 Harrison v. N. C. B. [1950] 1 K.B. at 476, 477 (C.A.); [1951] A.C. at 
657-658, 664. Contrast the sounder juristic principle expressed in the American 
Law Institute's Restatement of Torts, Negligence, § 286, Comment o: “If the 
statute or ordinance is one which makes an act or a failure to act a enminal 
offence but which makes no provision for civil hability, a particular act or 
omission does not create civil liability unless it is of such ac aracter or done 
under such circumstances as to make it criminally punishable)” 
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Industrial legislation is well nigh the only area in which penal 
legislation has been held to create statutory torts, at any rate during 
the present century. Other penal statutes are subjected to a mode 
of interpretation which almost invariably has the effect of excluding 
any special remedy in tort. Yet there are exceptions that baffe 
any attempt to state a rule. 

Occasionally the statute may be plainly inconsistent with a 
remedy in tort. For example, where the statute gives a civil 
remedy which is hedged about by restrictions, it would not be 
permissible to ignore the restrictions by implying an unrestricted 
right of action in tort.** In most instances, however, the statute 
merely imposes a criminal penalty without providing for a civil 
action of any kind. It is not generally possible to find any words 
in such a statute which tell either for or against the tort remedy, 
unless its silence is to be taken against the remedy. Nevertheless, 
the courts still profess to construe the statute in order to arrive at 
a conclusion whether the legislature intended to confer a private 
right of action. This process of looking for what is not there, 
unaided by any compelling presumptions, naturally leads to the 
most surprising diversity of outcome. 

The diversity is both facilitated and concealed by the fact that ° 
the judges purport to be guided by contradictory rules. There is 
old authority, which is still sometimes cited, for saying that the 
presumption is in favour of a civil remedy—the civil remedy is 
given by implication ‘‘ unless it appears from the whole purview 
of the Act that it was the intention of the legislature that the only 
remedy should be by proceeding for the fine.” 3° But most autho- 
rities put the rule the other way: that penal legislation does not 
give a civil remedy unless this positively appears. For example, 
in Monk v. Warbey*' Greer L.J. said that prima facie a person 
who has been injured by breach of a statute has a right to recover 
damages from the person committing that breach unless it can be 
established by considering the whole of the Act that no such right 
was intended to be given. But later on he approved a dictum of 
Atkin L.J. to the effect that if the Act expressly contains a remedy 
for breach of it, prima facie that is the only remedy. Since Acts 
usually do contain some remedy for their breach, even though only 
a criminal one, the second rule is a large exception to the first, 
and makes it of little value. 

It was at one time thought that the decisive question was 
whether the Act was passed for the benefit of a defined class of 
persons (or a designated individual), on the one hand, or fot the 
public at large on the other. But here again, the decisions follow 
an irresolute course. The test was rejected by Atkin L.J. in 


e 
35 Chadwick v. Pioneer Private Telephone Co., Ltd. [1941] L All E.R. 522. 
36 Groves v. Lord Winborne [1898] 2 Q.B. at 407 (C.A.). 
37 [1985] 1 K.B. 75 (C.A.}. 
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* | 1928,°° yet it is not wholly defunct.** On the analogy of the rule 
for public nuisance, it might be thought that even where the Act 
was passed for the benefit of the public at large, a plaintiff could 
sue for breach of statutory duty if he suffered particular damage, 
over and above that suffered by the rest of the public; and this 
was formerly held.“° But the later cases reject this criterion of 
particular damage. It is ignored, for example, in Cutler v. Wands- 
worth Stadium, Ltd.41 That case turned on the construction of 

_the, Betting and Lotteries Act, which imposed a certain obligation 
on occupiers of dog tracks to admit bookmakers to the track. The 
plaintiff was a bookmaker who was not admitted, and who sued for 
damages for breach of statutory duty. The action failed, it being 
held by the House of Lords that the Act, which in terms created 
only a criminal offence, was passed for the benefit of the public 
who resorted to the track (enabling them to choose between betting 
with bookmakers and betting on the totalisator), and was not 
intended as a ‘* bookmakers’ charter.”’ 

A decision of this kind must wear an unsatisfactory appearance, 
because there are no sufficient criteria for determining the intention 
of Parliament on a matter to which it may in fact have given no 
attention. The immediate purpose of the legislature was to create 

e 4 criminal offence; it probably had no decided intention on the 
question of civil remedy. In determining whether to allow the 
civil remedy, the court may look at the wording of the statute and 
at the state of the law before the statute was passed; also, it may 
sometimes be induced to look at the report of a Royal Commission 
or other committee which proposed the legislation; but debates in 
Parliament are excluded. The allowable sources of information 
often fail to yield a positive result. Although, in the bookmaker’s 
case, the House of Lords devoted much attention to the wording 
of the Act and the previous history, it cannot be said that the 
result of this labour indicated the decision with any clarity. It is 
submitted that the case can best be understood as an illustration 
of the general rule that an Act which in terms imposes only a 
criminal penalty cannot be read as giving a private right of action 
unless there is an indication in the statute that this was intended. 
The Betting and Lotteries Act certainly failed to give any such 
indication. 

Some cases apply a special rule to public utilities. Parliament 
may grant powers to an undertaking in return for the provision of 
a public service, and the grant may be accompanied by the imposi- 
tion of duties enforced by criminal penalties. There is authority 
for saying that the utility cannot be sued for failing to perform its 


38 Phillips v. Britannia Hygienic Laundry Co. [1928] 2 K.B. at 841 (C.A.), 
differing from McCardie J. in the court below: [1928] 1 K.B. at 547. 

38 The ‘‘ ascertainable class*’ test was, for example, used by Birkett L.J. iP 
Solomon v. Gertsenstein, Ltd. [1954] 2 Q.B. 243, at 261 (C.A.). 

40 Couch vy. Steel (1854) 8 E. & B. 402; 118 E.R. 1198. 

41 [1949] A.C. 898. 
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statutory duty where this would result in heavy liability. In , 
Atkinson v. Newcastle Waterworks Co.*? a water company was 
required by statute to keep a certain pressure of water in its pipes, 
under penalty of £10 if it failed to do so. Owing to the pressure 
being insufficient, when the plaintiff’s house went on fire the fire 
brigade could not save it, and the house was destroyed. The 
plaintiff was denied a remedy against the water company, since 
it was unlikely that the water company, in making its ‘f contract ”’ 
with Parliament, was willing to accept such a heavy liability. Yet, 
it has been held that where a railway company did not keep its 
gates closed at a level crossing when trains were not passing, and 
so become liable to a forty-shilling fine, the company was impliedly 
liable in addition to an action for damages for injuries to person 
or property resulting from collision with a train.** Why is the 
railway company not given the benefit of the ‘‘ contract with 
Parliament ’? doctrine? The opposing decisions certainly cannot 
be reconciled by referring to the triviality of the fine imposed by 
the statute, in contrast with the heavy damages possible in a civil 
action, for the fine was even smaller in the railway case than in 
the water case. 

Sometimes a judge will say that a particular statute does not 
impliedly create a civil remedy because the common law remedy » 
is adequate **; yet this consideration is not regarded as relevant in 
construing industrial legislation. There is a general duty incumbent 
upon an employer at common law to provide a safe system of work; 
but this does not prevent the court from so construing legislation 
as to create additional remedies for neglect of statutory safety 
provisions. Conversely, there is no remedy at common law against 
a landowner who allows his cattle to stray on the highway, thus 
causing an accident; a statute makes the landowner guilty of an 
offence, yet the courts refuse to regard the statute as supplementing 
the law of tort.*° 

These decisions reflect no credit on our jurisprudence. The 
failure of the judges to develop a governing attitude means that it 
is almost impossible to predict, outside the decided authorities, 
when the courts will regard a civil duty as impliedly created. In 
effect the judge can do what he likes, and then select one of the 
conflicting principles stated by his predecessors in order to justify 
his decision. In practice, as already said, almost all the cases in 
which a civil duty has been discovered in legislation professing 
to be penal relate to industrial accidents. 


42 (1877) 2 Ex.D. 441. 
43 Seo, e.g., Fawcett v. York £ N. Midland Ry. (1851) 16 Q.B. 610; 117 E.R. 
1018; see now Railways Clauses Consolidation Act, 1845, s. 47. See also per 
Atkin L.J. in Phillips v. Britannta Hygienic Laundry Co. [1923] 2 K.B. at 
842 (C.A.). 
84 Per ane L.J., loc. cit.; Square v. Model Farm Dairies [1989] 1 All E.R. 
259 Ve . 
45 Heath's Garage, Lid. v. Hodges [1916] 2 K.B. 370 (C.A.); Searle v. Wall- 
bank ere A.C. 841. Cf. Newman v. Francis [1958] 1 W.L. R. 402. 
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a One of the rare instances of a statutory tort outside this field 
is provided by Monk v. Warbey,*® where it was held to be a tort 
to commit the statutory offence of permitting another to drive a 
motor-vehicle when uninsured. It is impossible to say why the 
court should have felt itself able to find for the plaintiff in Monk 
v. Warbey, when in so many other cases no statutory tort has 
been recognised. To revert to an example already given, it is a 
statutory offence to allow cattle and sheep to stray about the 
„highway; and the object of the statute was clearly to prevent the 
obstruction of traffic. Yet the courts hold that a motorist who is 
injured by colliding with cattle which are allowed to wander and 
lie about the highway has no remedy, under the statute or at 
common law. This rule is out of accord with modern conditions, 
and it touches the public safety even more than did the statute 
under consideration in Monk v. Warbey. It seems extraordinary 
that the tort right should be admitted in a somewhat complicated 
financial situation like that in Monk v. Warbey, yet denied in the 
comparatively simple case where a plaintiff is damaged as an 
Immediate consequence of the defendant’s breach of duty in allow- 
ing a danger on the highway. 

Again, there is a code of statutory regulations issued by the 

e Ministry of Transport known as the Motor Vehicles (Construction 
and Use) Regulations. These prescribe in some detail the mode 
of construction of motor-vehicles, the devices to be carried, and 
so on. It has been held that breach of the regulations does not 
give a private remedy to a person injured.“ No obvious reason 
can be found to explain why these regulations should be interpreted 
differently from the safety provisions in factory legislation, but 
s0 it is. 

The bias of the courts against construing a tort remedy from a 
penal statute is illustrated in a different way. Where A makes a 
contract or agreement with B, and a statutory duty is imposed 
on A as to the way in which he performs his side of the agreement, 
the courts generally hold either that the statute does not give any 
private right of action to the person for whose benefit it was passed, 
or that the right of action is confined to B, who is the other party 
to the agreement. On the latter construction, the tort remedy 
does nof extend to members of B’s family who may be injured 
by A’s breach of statutory duty—for instance, by A’s provision 
of impure domestic water,*® or of diseased milk.*® This interpreta- 
tion was applied to the duty established by the Housing Acts to 


46 [1985] 1 K.B. 75 (C.A.). 

47 Phillips v. Britannia Hygienic Laundry Co., Lid. [1923] 2 K.B. 882 (C.A.); 
Stennett v. Hancock [1989] 2 All E.R. 578; Barkway v. South Wales Trans- 
port Co. [1950] 1 All E.R. 892 (A.L.); of. Clarke v. Brims [1947] K.B. 497 
(failure of nie be See also Newman v. Frances [1958] 1 W.L R. 40% 
(by-law requiring dogs to be kept under control). 

48 Read v. Croydon Corpn. [1938] 4 All E.R. 681. 

49 Square V. Model Farm Datrtes [1988] 1 All E.R. 259 (C.A.). 
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changes the position and makes the landlord lable even to third 
parties. 51 

A statute will, however, be allowed to assist a plaintiff who is 
injured by the dangerous condition of premises. In the case of 
publie property, it is sometimes difficult to identify the body respon- 
sible in law for maintaining the premises; but the plaintiff may be 
helped by a statute which imposes the duty to maintain upon a 
specified body. In such circumstances he may sue the specified, 
body for breach of its statutory duty.°? This statutory duty is, 
of course, no more than the ordinary duty of those who occupy or 
control property, applied to a specific body of persons by Act of 
Parliament. 

Apart from this type of case, and outside the field of industrial 
accidents, the general trend may be summed up by saying that 
there is a judicial bias against the construction of penal statutes to 
create torts. Monk v. Warbey stands almost alone as a modern 
instance of the contrary mode of interpretation. 

This desire to curtail the impact of statutory duties upon the 
law of tort is in part a reflection of the rule of absolute statutory 
liability for industrial accidents. When statutory liability is taken ` 
to imply liability without fault, the judges tend to deny that 
statutory liability exists on the facts before them—provided that 
they are not considering an industrial accident. This seems to 
indicate that the judges are themselves doubtful about the wisdom 
of their juristic invention. For example, if the sale of diseased 
milk were regarded as a breach of statutory duty actionable by 
anyone who might drink the milk, the result would be to impose 
strict liability in tort upon the retailer, who might have no medns 
of knowing that the milk he was selling was unfit for consumption. 
The courts take the view that the consumer of the milk is sufficiently 
protected (outside of contract) by his action at common law against 
the producer, who is likely to have been in breach of his duty of 
care as manufacturer. Similarly, if the Motor Vehicles (Construc- 
tion and Use) Regulations were held to create statutory torts, the 
result of the ‘‘ absolute ’’ construction would be that the driver 
of a car would be liable for dangerous defects of which he could not 
possibly have known.5* That the courts refuse to reach this result 
is satisfactory. It would not, however, be satisfactory to say that 
the Regulations are wholly irrelevant in tort. If an owner has 
driven a car which fails to conform with the standards of safety 


50 Ryall v. Kidwell d£ Son [1914] 3 K.B. 185. ` 

51 Occupiers’ Liability Act, 1957, 8. 4 (7). 

s3 T a Surrey C. C. [1910] 1 K.B. 786 (C.A.); Abbott v. Isham (1920) 90 
EN 809; Griffiths v. Smith [1041] A.C. 170 (see particularly at 

© pp. 


53 See cei v. Britannia Hygienic Laundry Co. [1928] 2 K.B. at 842, where 
Atkin L.J. used this as an argument agamst holding thet regulations of this 
type aie statutory torts. 
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* | imposed by the Regulations, the breach of the Regulations, if itself 
intentional or negligent, should at least be evidence of negligence, 
and we shall see that there is authority to support this type of 
argument. 

An even more important comment upon the prevailing judicial 
theory is that the judges are mistaken in assuming that statutory 
torts necessarily involve absolute liability. It seems safe to say 
that outside the field of industrial legislation they do not generally 
do so. Thus, Lord Wright quoted judicial authority for the 
principle (expressed in a case which did not concern industrial 
legislation) that where statutory words are capable of meaning 
either that an absolute duty is imposed or that the duty is only 
to exercise due and reasonable care, the latter meaning is to be 
preferred, since the absolute duty cannot be held to be imposed save 
by clear words.™ 


HT 


Such, then, is the present state of the law relating to statutory 
torts, as it appears from current cases. An attempt will be made 
to suggest a more fruitful line of approach to the problem of 
introducing statutory duties into the law of tort. 

. During the nineteenth century there was clear authority for a 
useful rule of evidence. Although it has largely dropped out of 
sight in this country, it is still actively recognised in some of the 
United States, and there can hardly be any doubt that it would 
again be upheld if argued here. It is to the effect that where the 
defendant is under a duty of care towards the plaintiff at com- 
mon law, his breach of statutory duty (the statute being directed 
to the same end as the common-law duty) is evidence of negligence. 

Thus, in Blamtres v. Lancs. & Yorks. Ry. (1878),°° the 
plaintiff was injured in a railway accident which might have been 
prevented if the company had complied with its statutory duty of 
providing a communication cord. It was held by the Court of 
Exchequer Chamber that the company was Hable for the plaintiff’s 

a injuries. Of the judges who delivered reasoned opinions, Blackburn 
J. appeared to hold that the plaintiff had an action for breach of 
statutory duty, but Brett and Grove JJ. preferred to base their 
judgment on the ground that the plaintiff had an ordinary action 
of negligence, the breach of the statute being evidence of negligence. 


54 Northwestern Utsltties v. London Guarantees and Accident Co. [1986] A.C. at 
120-121 (P.C.). Cf. Lambert v. Lowestoft Corpn. [1901] 1 Q.B. 590; Blundy, 
Clark £ Co. v. L. N. E. Ry. [1981] 2 K.B, at 845 (C.A.); Read v. Croydon 
Corpn. [1988] 4 All E.R. at 661. e tort created by the decision in Monk vV. 
Warbey seems to be as anomalous in this respect as in others, for it appears 
from Houston v. Buchanan [1940] 2 Ali E.R. 179; 1940 8.C.(H.1.) 17, that 
a person may be responsible for the statutory offence of permitting although 
he does not know that the driver is uninsured. The interpretation appears te 
be more severe than fhat adopted in the criminal law, where offences of 
permitting require knowledge. 

55 L.R. 8 Ex. 288 (Ex.Ch.). ` 
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Brett J. said: “‘It is right to use the Act as some evidence. * 
of what is due and ordinary care under the circumstances of this 
case; it is some evidence that it is a proper protection that means 
of communication should exist between the passengers and the 
guard. But also there is evidence that not only was this precaution 
enacted, but that it was in fact a habit with railway companies to 
carry the enactment into effect. And taking into consideration 
these two facts, they together amount to evidence on which the 
jury were entitled to find that something was not done which rail- 
way companies of ordinary care would do.’ Similarly, Grove J. 
said: ‘* Supposing that, instead of an Act of Parliament, the Board 
of Trade had issued a notice to all railway companies pressing upon 
them the adoption of this precaution, that evidence could not have 
been withheld from the jury; it would show that the company had 
been warned of an efficient means of preventing accidents. Thus, 
the Act is important evidence, as showing, not merely that the 
means existed, but that it was known, and was sanctioned by the 
legislature.”’ 

The rule that breach of statute is evidence of negligence passes 
naturally to the proposition that a statute may yield a standard 
of care which is applicable even to cases to which it does not in 
terms apply. For example, the anxiety of the legislature that an . 
employer shall provide all proper guards and fences has now com- 
municated itself to the judges, so that an employer who complies 
with his statutory duty may still be held liable at common law if 
he fails to exhort or direct his workpeople to use the safety instru- 
ments provided. If, then, a workman removes a guard because it 
is quicker to work without it, this will be contributory negligence 
resulting in a reduction of damages; but still the injured workman 
may be given some damages—perhaps 50 per cent. or more of what 
he would otherwise have got—on the ground that the employer 
has not sufficiently sought to persuade him to take care for his own 
safety.°° The same rule is applied in respect of the employer’s 
statutory duty to provide goggles. 

These illustrations show how statutory standards can be naturally 
and thoroughly assimilated into the law. Had it not been for the 
legislation requiring goggles to be provided where work involves 
danger to the eyes, it is possible that the judges would fot have 
imposed the duty of providing goggles upon the employer. Goggles 
are an inexpensive item of personal wear, and it might have been 
thought that the employee could provide them for himself. But 
since the legislature has settled that the provision of goggles is for 
the employer, the judges have added the rider that the employer 
must exhort their use. The statutory duty has affected the standard 
of care at common law. 


° 

xe The main cases are mentioned in Qualcast (Wolvérhampton) Lid. v. Haynes 
[1959] 2 W.L.B. 610, where, however, it was held that the workman was so 
experienced that he needed no warning. 
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There are other ways in which a statute may serve as a guide 
to proper behaviour in circumstances falling outside its expressed 
scope. The existence of a safety provision in a statute may indicate 
to a reasonable employer the possibility of a particular kind of 
injury to his workman, and, if so, he may be obliged at common 
law to take means to avoid that injury which are not mentioned in 
the statute.°’ Indeed, there are cases where regulations inappli- 
cable to the particular defendant "° or the particular plaintiff ** are 
held to have created a standard of care to which the defendant 
should have moulded his conduct. 

Reverting to the situation where the statutory duty is actually 
broken, the next question is whether the “‘ evidence of negligence ”’ 
rule is a sufficiently strong legal formulation of the issue. There 
is authority for saying that it is not. 

Cayzer, Irvine & Co. v. Carran Co. (1884) °° was an action for 
collision damage in which the plaintiff complained of a breach of 
the Thames Rules. These statutory rules of navigation were sanc- 
tioned by a penalty but gave no express right of action for 
breach.*? In the House of Lords, Lord Blackburn said: ‘* Where 
anyone transgresses a navigation rule, whether it is a statutory 
rule, or whether it is a rule that is imposed by common sense, what 
may be called the common law, and thereby an accident happens 
of which that transgression is the cause, he is to blame, and those 
who are injured by the accident, if they themselves are not partly 
the cause of the accident, may recover both in law and in 
admiralty.” 

It will be noticed that Lord Blackburn goes somewhat beyond 
the proposition that the statutory duty, coupled with observance by 
others, is evidence of negligence, His words are consistent with the 
view that the breach of statutory duty can itself be taken as 
negligence. This stronger way of looking at the matter is also 


57 But where the danger is obvious, the way m which the particular statute 
aig eh to meet it is not relevant to the question whether the employer has been 
in breach of his duty at common law: Chtpchase v. British Titan Products, 
Lid. [1956] 1 Q.B. 546. It has occasionally been thought that compliance 
with a statute 1s a fact to be considered in assessing whether a reasonable 
employer would think ıb necessary to go farther (Quinn v. Horsfall d¢ Bick- 
ham, Lid. [1956] 1 W.L.R. 662 (C.A.)), and similarly that absence of pro- 
vision on & particular point in safety regulations is some evidence that it 1s not 
careless to fail to make that provision: Qualeast (Wolverhampton) Lid. v. 
Haynes [1959] 2 W.L.R. at 516. Somervell L.J. said: ‘If an Act or regula- 
tion has prescribed ın detail a system of work for a particular type of operation, 
it 18 difficult, though not legally impossible, to establish that an employer who 
has carned out the statutory provision has failed, for example, to have a 
reasonably safe system °: England v. N. C. B. [1953] 1 Q.B. at 781-792 
(C.4.). 

58 Thomas Stone Shipping, Ltd. v. Admiralty [1053] P. 117 (C.A.) held that 
although regulations did not apply to a vessel belonging to the Crown, they 
should be taken to contain a standard of care to which the vessel should have 
conformed. 

58 Hartley v. Mayoh £ Co. [1954] 1 Q.B. 804 (0.A.), per Jenkins L.J. 

60 L.R. 9 App.Cas. 878, at 880-881. 

61 The rules are set out ın 5 P.D. 276. 
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legally the sounder. By hypothesis, the defendant is under a duty, ° 
of care at common law not to damage the plaintiff by negligent 
navigation. By hypothesis, the statutory rule has been made in 
order to clarify the requirements of good seamanship and to prevent 
the particular kind of mischief agamst which the common law 
duty is itself directed. By hypothesis, too, this very mischief 
happens. In such circumstances, it is too weak to say that the 
breach of statute is merely ‘‘ evidence’? of negligence. Such a 
statement would imply that the jury or judge could legitimately, 
hold that the defendant as a reasonable man was not negligent on 
the facts, notwithstanding that he deliberately broke the statute. 
But how can this be? The legislature has laid down a particular 
line of conduct for the very purpose of avoiding this mischief. It 
cannot be regarded as the mark of a reasonable man to ignore the 
statutory rules. 

In the action of negligence, someone has to set the standard 
of care and foresight by which the defendant is to be measured. 
In ordinary cases this standard is set by the judge or jury. But 
where a safety rule has been enacted, the standard is authoritatively 
set by the legislature. It is then no longer open to the defendant 
to assert, or to the court to find, that the defendant could not have 
foreseen the mischief. For the legislature has foreseen it, and has e 
laid down the conduct that is required for minimising it. 

To take another illustration: Parliament has enacted a speed 
limit of thirty miles per hour in built-up areas. Can it be open to 
the reasonable man who supplies the standard test of negligence to 
judge that in a particular street a speed of, say, forty miles per 
hour is safer To admit this would allow the reasonable man to be 
wiser than the law. 

This type of argument against the ‘* evidence of negligence ”’ 
rule was first influentially put forward by Thayer, in an article 
which caused a number of American states to abandon that rule 
in favour of the ‘‘ negligence per se’’ rule.** The latter rule may 
be stated as follows. Where the defendant is under a common-law 
duty of care to the plaintiff in a particular respect, and he violates 
a statute designed to prevent the particular mischief in respect to 
which he is under the duty at common law, and the mischief 
eventuates, the defendant’s violation of the statute is a negligent 
breach of the duty of care as so “‘ concretised”’ by the statute, 
irrespective of the question whether a legislative intent can be found 
to give an action for breach of statutory duty. Or, as the American 
Law Institute’s Restatement puts it, “ by prohibiting a particular 
act for the purpose of protecting the interests of some person or 
class of persons as individuals, the legislative body declares its 
opinion that the risk involved therein is unreasonable.” ** This 

*rule may be called the principle of statutory concretisation—or, if 


62 Thayer, ‘‘ Public Wrong and Private Action '’ (1914) 27 H.L.R. 317. 
63 Torts, Negligence, § 285, Comment k. 
® 
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; ‘that word be objected to, the statutory formulation—of the standard 


of care. 

Even though the rule has not yet been explicitly stated by the 
English judges, it may perhaps be perceived to underlie the deci- 
sions. Where a statute implements a common-law duty of care, 
the practice of the courts is, indeed, to allow an action. In 
Solomons v. R. Gertzenstein, Ltd. a question arose that was 
closely similar in principle to that in Blamires v, Lancs. & Yorks. 
Ry» above. The occupier of a building, in breach of statute, 
failed to provide a fire escape. A fire broke out without his negli- 
gence, and the plaintiff, an employee on the premises, was injured 
(as was alleged) through lack of means of escape. The decision 
turned upon a point not here relevant, but two members of the 
Court of Appeal expressed the opinion that an occupier who was in 
breach of statutory duty under such legislation would be liable in 
damages to a plaintiff injured in the circumstances of such a case. 
It is true that the Lords Justices who expressed this opinion thought 
it necessary to find in the penal statute an intention to benefit 
of the plaintiff. Their opinion was that, the duty being imposed 
for the benefit of a particular ascertainable class, namely, the 
persons in the building, one of such persons has a right of action 
for breach of statutory duty. But this divination of legislative 
intent, when in truth the question was not present to the mind of 
the legislature, inevitably bears the appearance of fiction. Would 
it not be more satisfactory to say that the legislature has here 
clarified the ordinary duty of the defendant as an occupier? *5 
Even if this rule is rejected, the “‘ evidence of negligence ” rule, for 
which there is good authority, will achieve converging results in 
the great majority of situations. ** 

If the concretisation theory is accepted, it invites reconsidera- 
tion of certain assumptions concerning the present law. The 
decisions to the effect that the Motor Vehicles (Construction and 
Use) Regulations do not give rise to civil actions become suspect. 


64 [1954] 2 Q.B. 248 (C.A.). 

85 Cf. Harper and James, The Law of Torts (Boston, 1956), ii, 905: ‘‘In most 
cases it is carrying construction pretty far to read provisions for a civil 
hability into a statute which actually omits them while expressly providing for 
criminal punishment, especially when it ıs such an easy and familiar thing to 
insert civil recovery provisions where they are wanted. Professor Thayer 
pointed this out decisively ın his classical article on the subject, and modern 
cases in this country make little use of the discredited reasoning. But it is 
still fashionable ım England to pursue the will-o’-the-wisp of a non-existent 
legislative intention.” 

66 There are exceptional cases where the ‘* evidence of negligence |” rule gives a 
preferable result. Recently the Supreme Court of Texas had to consider a case 
where an eight-year-old boy started to push his bicycle across an expressway, 
in violation of a statute which forbade crossing at that point, and also forbade 
the use of bicycles on the expressway. It was held that the child's violation 
of the statute was not sufficient to establish negligence on his part; thus the 
court, in effect, ignored the statutory standard in judging a child. In the case 
of an adult, the statutory standard would have been applied to establish 
negligence. The case is Rudes v. Gottschalk (1089) 824 aW. 2d 201. 
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In all the cases on this question (above, n. 47), it is assumed that an 


action for breach of statutory duty under these Regulations, if 
allowed, would result in absolute liability. Putting this issue aside, 
and granting that the Regulations do not create absolute liability 
in tort, they should surely be relevant in an action of negligence 
at common law. Suppose that a regulation is made requiring a 
certain class of vehicles to carry two tail lamps in place of the 
previous single lamp, or to double the size of the tail lamps 
previously required. Neglect to comply with such a regulażion 
should be held to be negligence giving rise to a liability in damages 
for a resulting accident. Immediately the regulation is made, it 
becomes unreasonable to do something that might have been 
reasonable previously. Similarly with regulations governing 
hygiene in the preparation of food: they do not create absolute 
liability, but that is no reason for denying them an effect in the 
action of negligence. 

To speak of the statutory “ concretisation’’ of the duty at 
common law may frequently be an understatement, for the statute 
may push the duty further than it would otherwise extend. Indeed, 
the statute is not of much utility to the plaintiff unless it goes 
beyond the common law. The various duties imposed by industrial 
legislation sometimes fall short of the duty at common law, as that 
is now interpreted, but often they go further. The fact that the 
statute somewhat extends the duty is no reason for ignoring it in 
an action of negligence. 

If this principle were recognised, it would hardly be possible to 
arrive at the result reached in Biddle v. Truvow Engineering Co., 
Ltd.*’ By section 17 (2) of the Factories Act, 1987, the vendor 
of a machine that is inadequately guarded is guilty of an offence. 
Finnemore J. held, nevertheless, that the manufacturer was not 
liable for breach of statutory duty. Apply to such facts the theory 
of statutory concretisation. Under the rule in Donoghue v. 
Stevenson," a manufacturer is under a duty of care to see that 
his products are safe, but the duty would not generally be violated 
merely because he has omitted to include in his product some device 
to protect the purchaser against the consequences of inattention 
or folly. However, the provision in the Factories Act could well 
be regarded as extending the standard of behaviour exacfed from 
manufacturers under the rule in Donoghue v. Stevenson, and so 
as giving an action of negligence. ** 

It is sometimes thought that the concretisation theory carries 
the danger of hardship, because (1) violation of a statute may be 


® 


67 [1952] 1 K.B. 101. 

$8 tiesa] A.C. 563 (E.L. (80.) ). 

6® Quite apart from this argument, the decision in Biddle’s case does not har- 

e monise with the general attitude adopted in industrial cases. For example, 
this legislation is regarded as imposing tort responsibilities upon contractors 
who would not otherwise be er a duty of care. See Canadian Pacific 
Steamships, Lid. v. Bryers [1958] A.C. 485. 
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justified by necessity, and (2) some anachronistic penal legislation 


exists unrepealed but unenforced: to give it an automatic applica- 
tion in tort would therefore be unjust.” As to (1), it may be 
replied that the circumstances of necessity could be admitted as a 
defence to the charge of breach of statutory duty both civilly 
and criminally.” As to (2), it might be possible to develop a 
doctrine of the obsolescence of statutes when assessing negligence 
in civil cases, but the point has not arisen. Indeed, I cannot think 


of any antiquated legislation in England that would cause trouble 


in this connection. The Sunday Observance laws come to mind, 
but they could be regarded as irrelevant in a tort action, by virtue 
of the standard theory of causation and the risk principle. 
Integration of statutory duties with the action of negligence 
would clarify the way in which the decision in the well-known case 
of Gorris v. Scott ™ ties in with the risk principle. The defendant 
in Gorris v. Scott was under a duty of care as bailee with respect 
to the cattle he was carrying, and the statutory duty rendered 
this general duty of care more specific with regard to situations 
within the risk contemplated by the statute. But since the harm 
that occurred was not within the contemplation of the statute, the 
defendant was not guilty of statutory negligence with regard to it. 
It may be thought that some remarks of Lord Wright in the 
pedestrian crossing case, L. P. T. B. v. Upson,” are against the 
view of the law here suggested. Lord Wright distinguished sharply 
between the action of negligence at common law and the action for 
breach of statutory duty. He thought that the latter created 
absolute liability, apparently forgetting his own remarks to the 
contrary fifteen years earlier (above, p. 286). Lord Wright’s 
principal object was to assert that a plaintiff who relies on a statute 
must plead it. Yet it is difficult to reconcile this opinion (which 
was not the ratio decidendi of the case) with the abolition of the 
forms of action and with the rule that a party is not required to 
plead matters of law. In the bad old days a plaintiff had to select 
his form of action at the beginning. The improvement effected by 
the Judicature Act is supposed to be that a plaintiff merely has to 
plead the facts; he may then leave it to the court to say what is 
his proper remedy on those facts. The new system would differ 
little frém the old if the plaintiff were required to plead not only 


To These are the principal criticiams of Thayer's article by Professor Clarence 
Morris in 46 H.L.R. 453. He advances the further argument that a statute 
may create liability without fault, where the defendant has made an mnocent 
mistake of fact, whereas tort liability should normally rest on fault. Admitting 
thg premises, it may be replied that the concretisation theory operates only in 
an action of negligence when the defendant's conduct is shown to have been 
intentional or negligent as to the breach of statute. It does not, therefore, 
require or justify strict liability. See Morris's restatement of his position in 
49 Col.L.R. 21. 

11 Cf. Restatement, Torts, § 286, Comment o, 

72 (1874) L.R. 9 Hx. 125. 

73 [1949] A.C. at 168-169, 
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the facts but the torts which he thinks have been committed — 
against him."* 

It must now be accepted that there exists, in some circum- 
stances, an action for breach of absolute statutory duty, which is 
distinct from the action of negligence. But this does not mean 
that statutes are irrelevant to the action of negligence, and it cannot 
be supposed that a plaintiff who brings an ordinary action of 
negligence must plead statutes bearing on the standard of care 
to be required of the defendant. 

It should be noticed that the principle of statutory concretisa- 
tion, even if it comes to be accepted by the English courts more 
clearly than it now is, has no application to statutes which operate 
outside the duty of care at common law, Where the defendant is 
not under a duty of care at common law, the passing of a penal 
statute should not automatically be held to place him under a civil 
duty. The compelling reason is that lability in tort may þe far 
more onerous than the criminal penalty specified in the statute. 
For one thing, the damages in tort may greatly exceed the penalty 
thought appropriate by the legislature. Again, the damages in tort 
follow imexorably from a decision of liability, whereas a criminal 
court has power to reduce or remit the penalty according to the 
degree of the defendant’s wrongdoing. 

Besides this, the silence of the statute on the civil issue is 
an argument against civil liability. Judges sometimes plead with 
parliamentary draftsmen to be specific on the question whether the 
statute is to affect the law of tort 7°; but why should the draftsman 
say what he does not intend the measure to do? If the statute is 
intended to create a new type of private right, one would expect 
it to say 80. 

To illustrate: in the waterworks case referred to on p. 246, the 
defendant water company was not under a duty of care at common 
law to maintain sufficient water pressure to extinguish fires, for 
such a duty of positive action could be created only by contract or 
statute passed for that purpose. It was, therefore, reasonable to 
hold that the breach of a penal statute could not create a private 
right in the plaintiff in the absence of a statutory intent to this 
effect. But in the level crossing cases referred to on the same 
page, the railway company was under an activity duty at common 
law in running its trains, and the statute concretised that duty by 
precise regulation for railway crossing gates. It is not surprising, 
thereiare, that the breach of statute was held relevant to the 
company’s liability in tort. It will be seen that the theory of 
statutory concretisation explains a distinction in the case law which 
otherwise must appear arbitrary. 


Ta Perhaps an authority against Lord Wright's opinion on the rule of pleading is 
Lews v. Denye [1940] A.C. at 924-925. 
75 e.g., Lord du Pareg m [1049] A.C. at 410. 


4 


`~ 


May 1960 EFFECT OF PENAL LEGISLATION IN TORT 257 


Again, the distinction explains jHeath’s Garage v. Hodges, 


` relating to cattle on the highway (above, p. 246). At common law 


a farmer is under no duty to prevent his cattle from straying on 
the highway; consequently, the statute which penalises him for 
allowing his cattle to stray in this way operates outside the estab- 
lished area of duty, and does not make a case of statutory 
negligence. 

The theory of statutory concretisation does not support the 


.decision in Monk v. Warbey (p. 247, above). At common law, a 


person who lent another a vehicle was under no duty of care to see 
that the driver was insured. This duty was created only by the 
penal statute, which showed no intention to create private rights. 
The decision in Monk v. Warbey was an isolated assumption of 
legislative power by the courts. 

An opinion contrary to the one here propounded has been 
expressed by Professor Clarence Morris.’* In his view, when a 
criminal statute is passed outside the area of common-law duty, 
the question whether a civil action should be allowed under it 
should depend frankly on the policy of the case as viewed by the 
court. For example, in the bookmaker’s case (above, p. 245), the 
court would have had to decide whether sound policy required 
bookmakers to be given an action for damages for being refused 
admittance to the course, notwithstanding that the legislature had 
refrained from pronouncing on the question. Perhaps American 
legal opinion is prepared to give judges a freer hand than is generally 
conceded in England; at all events, it seems to me that this 
proposal confuses the judicial and legislative functions. The judge 
makes law interstitially, and this is an almost inevitable part of 
his function; but it would be anachronistic to leave the creation 
of new areas of law or new classes of private rights to the hazards 
of litigation. 

The theory of statutory concretisation may cause practical 
difficulty in determining one type of case: where the defendant is 
under a duty of care at common law, but the duty at common law 
is satisfied by a somewhat perfunctory performance. Take the 
ordinary retailer of goods—that is to say, a seller who is not the 
manufacturer. He is undoubtedly under some duty of care, since 
he would be liable for failing to reveal to the purchaser a latent 
danger in the article of which he actually knows.” On the other 
hand, he need not make an examination of an article which he has 
no reason to suspect is dangerous; he need not overhaul and repair 
a vehicle or other machine which he is selling as second-hand; and 
he need not point out dangers that are obviously inherent in the 
use of the thing sold. Now consider some of the penal legislation 


a 
76 ' The Role of Criminal Statutes m Negligence Actions ' (1949) 49 Col L.Rev. 
21. 
77 Clarke v. Army & Navy Co-operative Sooiety, Lid. [1908] 1 K.B. 155 (0.A.). 
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applicable to sellers. Regulations made under the Heating Appli- 
ances (Fireguards) Act, 1952, penalise sellers of certain heating 
appliances, such as electric fires, if they are sold without guards. 
These provisions apply not only to the manufacturer but to the 
retailer. Is a retailer who selis a fire without a guard lable to a 
child who is burnt for want of the guard? Again, the Road Trafic 
Act, 1984, s. 8 (1), makes it an offence to sell a motor-vehicle for 
delivery in such a condition that its use on the road would be 
unlawful. Suppose that a second-hand car is sold with defective, 
brakes; is the seller liable for breach of statutory duty, or else for 
negligence eked out by the statute? In Badham v. Lambs, Ltd.," 
du Pareq L.J., sitting as an additional judge of the King’s Bench 
Division, held that the section gave no right of action to the 
purchaser of the car. It seems, however, that the purchaser in the 
case before him was merely complaining of having had a bad 
bargain, so that the remedy claimed was by way of what may be 
called a statutory contract rather than in tort? Suppose that the 
purchaser had been injured in an accident caused by the defective 
brakes as he was driving the car away? Although the question is 
a difficult one, it may be suggested that he should then have been 
allowed an action in tort. In other words, statutory duties imposed 
upon sellers could and should be implemented via the action of 
negligence.”* 

After this rather long discussion, it may be helpful to state the 
outcome as succinctly as possible. 

(1) Industrial legislation is almost always construed to create 
statutory torts by implication, and such torts involve absolute 
liability unless a contrary intent can be found in the statute. 

(2) Breach of other penal legislation may be used as evidence 
of negligence where there is a duty of care at common law. It is 
submitted that the courts may go further and say that such a 
breach, if itself intentional or negligent, not merely is evidence of 
negligence but ts negligence, and so makes the culprit liable for 
consequential damage which it was the aim of the legislation to 
prevent. In other words, when the legislature has enacted a safety 
measure, the defendant is not allowed to say that he reasonably 
thought the safety measure to be unnecessary. This is not absolute 
liability but merely statutory negligence. ; 


78 [1946] K.B. 45. 

7? This position has been reached in the United States. In Tamiami Troal Gun 
Shop v. Klein (1959) 100 8. 2d 189, a statute made it an offence to sell 
weapons to minors; the defendant sold a rifle to the infant plamtiff in breach 
of the statute, and the plaintiff injured himself with it. A Floride court 
allowed the plamtiff to recover damages. Query, however, whether the purpose 
of the statute was not to prevent juvenile delinquency, rather than to prevent 
minors exposing themselves to danger. A question like this must often be a 

e matter of speculation, if debates in the legislative chamber are not looked at. 

The decisions of American courts are not of much assistance for my 
eral thesis, because they have, in my opinion, gone too far in allowing 
penal statutes to create by implication new heads of duty. 
a 
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Ka (8) Where there is no duty of care at common law, breach of 
non-industrial penal legislation does not affect civil liability, unless 
an intention to affect civil liability can be found in the statute. 
An example of such statutory intent is provided by the Coal Mines 
Act, 1911. Most of this Act is drafted in terms of criminal 
penalties, but section 102 (8) tells us that the owner of a mine is 
not to be liable in damages for a breach of statutory duty under 
the Act if it was not reasonably practicable to avoid or prevent the 

- „breach, From this casual indication we are left to gather that 
the Act is intended to operate in the field of tort as well as in the 
field of crime, and so the courts have held. (A similar provision 
appears in the Act now in force, the Mines and Quarries Act, 1954, 
s. 157.) It is submitted that, in the absence of some such words 
in a statute, provisions which are primarily penal in character should 
not be held to extend the range of civil duties. Monk v. Warbey, 
which uses penal legislation to found a new type of civil claim, 
without words in the statute to justify it, should be regarded as 
an improper type of judicial invention. 

GLANVILLE Wriitams.* 
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ON THE VALIDITY OF JUDICIAL DECISIONS 
IN THE NAZI ERA 


THE recent controversy between H. L. A. Hart and Lon L. Fuller 
on the relationship of Jaw and morals has attracted a considerable, . 
amount of interest. No doubt some of this is due to the distinc- 
tion of the contestants as well as to the illustrious arena of the 
contest; and there is no need to emphasise the intrinsic significance 
of the issue. At the same time, it would appear fair to ascribe 
the particular attraction of the controversy to the fact that it 
centres round a concrete situation in recent history, t.e., the break- 
down of traditional order and morality in Germany during the Nazi 
era. Hart argued, inter alia, that courts have no alternative but 
to apply a properly enacted statute however evil its aims may be. 
A victim of such Jaw may rebel on moral grounds but, legally 
speaking, he has no case; he must, at his own risk, choose between 
his (legal) duty to obey the Jaw and his (moral) duty not to do or 
abet evil. Fuller, on the other hand, emphasised that the incor- 
poration of evil aims in law results in removing its very foundation, 
namely, the claim to command fidelity to law. Law, considered 
merely as order, contains its own implicit morality as part of its 
connotation. ‘* When a system calling itself law is predicated upon 
a general disregard by judges of the terms of the laws they purport 
to enforce, when this system habitually cures its legal irregularities, 
even the grossest, by retroactive statutes, when it has only to resort 
to forays of terror in the streets, which no one dares challenge, 
In order to escape even those scant restraints imposed by the 
pretence of legality—when all these things have become true of a 
dictatorship, it is not hard for me, at least, to deny to it the name 
of law.” ? 

Hart’s argument in favour of legal positivism as well as Fuller’s 
case for the moral character of law both invoke Radbruch’s legal 
thought as well as a German criminal court decision dealing with 
the validity of a Nazi statute. While I do not wish to deal with 
Radbruch’s views in this paper, the drift of his argument may be 
recalled in a few words. Radbruch,’ with Lask and Max Weber, 
was the leading representative of ‘* relativism ’’ in German legal 
thought which, for the sake of simplicity, will be equated here with 
legal positivism. According to his opinion the validity of law is 


1H. L. A. Hart, ‘‘ Positivism and the Separation of Law and Morals,” 71 Harv. 
L.R. (1968), 598-629; Lon L. Fuller, ‘* Pomtivism and Fidelity to Law,” ibid. 
* 680-678. 
2 Op. cit. 660. 
3 See Tagal Philosophies of Lask, Radbruch, and Dabin, Twentieth-Century 
Legal Philosophy Series, Vol. IV, 1960. 
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not affected by the question whether its aims are in conformity with 
morality or not. After the late war Radbruch qualified his views 
to the extent that ‘f the incompatibility of positive law with justice ”’ 
may ‘‘ reach such an intolerable degree that law becomes ‘ non-law,’ 
and has to yield to (the postulate of) justice.”’* It is, to me, 
doubtful whether this attitude represents an elucidation of bis 
previous views or a recantation, as has generally been assumed. 
However, Radbruch’s views have had a bearing on recent German 


- , judicial decisions dealing with the alleged invalidity of certain Nazi 


legal and administrative enactments. 


I 


One of these court cases has been chosen by Hart and Fuller 
as a peg on which to hang their arguments. It would have been 
possible (and not objectionable) to construct a fictitious case for 
the sake of argument. However, it is difficult to invest such a 
model with the complexity and with the telling flesh and blood 
character of an actual historical situation. It was therefore appro- 
priate to illustrate the problem by means of a decision by the 
German judicature whose members, in the post-war period, were 
faced with a marginal! situation; t.e., a situation in which ultimate 
questions of law had to be reviewed after a radical upheaval of the 
political and legal tradition. In the circumstances, the actual facts 
of the case must be considered relevant, and so must be a correct 
appreciation of the legal position in Germany at the time under 
review. Moreover, it would appear essential that a typical case 
decided at the highest level should have been chosen as an illus- 
tration. It is doubtful whether these requirements have been 
satisfactorily fulfilled in the Hart-Fuller controversy. 

The decision chosen by Hart for discussion was one of the earlier 
court decisions to apply German criminal law to an alleged felony 
committed in the Nazi era. It is a decision by a provincial court 
of appeal which, it may be conjectured, owes the privilege of juris- 
prudential scrutiny primarily to the fact that it was reported (and 
commented on) in the Harvard Law Review in 1951,° as well as 
being mentioned in Friedmann’s Legal Theory.’ The facts under- 
lying the case were, according to the Harvard Law Review, as 
follows: 


‘ In 1944, defendant, desiring to get rid of her husband, reported 
to the authorities derogatory remarks he has made about Hitler 
while home on leave from the German army. Defendant wife 
having testified against him, the husband was sentenced to 
death by a military tribunal apparently pursuant to statutes 
making it illegal to assert or repeat any statements inimical 
to the welfare of the Third Reich. ... However, after serving 


4 Rechtsphilosophie (4th ed., 1950), 868. Hart does not do full justice to 
Radbruch who kept emphasising the priority of positive law. 
5 64 Harvy.U.R. (1961), 1006-1007. 6 3rd ed., 1953, p. 457, note 21. 
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some time in prison, the husband was sent to the front. , 
Following the defeat of the Nazi régime, the wife, as well as 
the judge who had sentenced her husband, was indicted 
under § 289 of the German Criminal Code of 1871, for the 
unlawful deprivation of another’s liberty (‘rechtswidrige 
Fretheitsberaubung °’). On appeal to a German Court of last 
resort in criminal cases, held, that the sentencing judge should 
be acquitted, but that the wife is guilty since she utilised out 
of free choice a Nazi ‘law’ which is contrary ‘to the sound 
conscience and sense of justice of all decent human beings? to. ° 
bring about the death or imprisonment of her husband.” 7 


The Harvard reviewer considered that the decision presented (a) 
an undesirable threat to the stability of law in Germany. ‘f... the 
German people, in fashioning their conduct, may consider the possi- 
bility that a subsequent régime might again declare as ‘ unlawful °’ 
any action taken in accordance with the commands of the present 
government ”’; (b) the desirable effect of restoring certain minimum 
standards of human decency—provided that rigorous standards could 
be maintained concerning what constitutes criminal guilt; (c) a 
violation of the principle of nulla poena sine lege. “The primary 
objection of ex post facto effect . . . is also applicable to the instant 
decision.’ 

Hart bases his reasoning upon the bare facts of the case and 
assumes throughout that the Nazi statute was unquestionably law 
and that the procedure, under which the husband was sentenced to 
death, was legally unobjectionable. Fuller questions whether the 
Nazi state was a ‘* Rechtsstaat,” whether, in particular, the criminal 
statute under review was properly promulgated, and whether it was 
correctly interpreted in court practice under the Nazis. It is open 
to argument, in the circumstances, how much of the ideological 
disagreement between Hart and Fuller follows from their discrepant 
appreciation of the facts. 

However, it would certainly appear to be useful first to have 
a closer look at how the question of the validity of Nazi enactments 
has actually been handled by German courts at the highest level. 
The decision discussed by Hart and Fuller was of a rather tentative 
character, being one of the first to apply German law to such a 
situation. Moreover, it was, as mentioned, the decision of a pro- 
vincial court with minor bearing as a precedent upon German 
judicature as a whole. This is particularly regrettable as only two 
years later the Federal Supreme Court decided a parallel case in 
which it gave detailed reasons for its decision. Both the Federal 
Supreme Court and the Federal Constitutional Court have pro- 
nounced repeatedly on the questions under review, and it needs no 
emphasis that these decisions must decisively bear upon the issue. 

The point could be made that even the decision of a minor court 
could still be typical of the judicial climate in general and therefore 


7 Loc. cit. 1006. 
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suitable as a paradigm. To cap misfortune, however, the Harvard 
Law Review essentially misreported the case, and it appears to be on 
this report that Hart’s account and appreciation of the case were 
based.’ Hart feels that ‘* unqualified satisfaction with this result 
seems to me to be hysteria. ... This (result) was secured only by 
declaring a statute established since 1984 not to have the force of 
law, and at best the wisdom of this course must be doubted.’ ° 

The relevant facts were actually as follows: The provincial 

- court of appeal, setting aside the acquittal of the accused wife, 
did not hold the Nazi statutes of 1984 and 1988 to be invalid. The 
court held the statutes to be “* highly iniquitous laws which, especi- 
ally because of their severe penalties (which offered the possibility 
of crue] punishment in the particular case), were considered to be 
terror laws by the great majority of the German people. However, 
they cannot be held to be statutes violating natural law....” The 
judges of the military court, who had sentenced the husband, had 
therefore acted within their legal competency.’ 

On the other hand, the court of appeal held that the accused 
was guilty of illegal deprivation of liberty because (a) she had been 
under no duty to inform, (b) she had laid the information to further 
her own private motives, and (c) she must have realised that an 

ə» information in the circumstances of the time (leading as it did of 
necessity to incongruously serious consequences) ‘f was contrary to 
the sound conscience and sense of justice of all decent human 
beings.” The court corroborated this opinion by referring to the 
particular conception of unlawful action prevailing at the time 
within the German people who, in contrast to the Nazi orders, 
widely held such actions to be “ against decency and morals.” 

The decision is certainly not clearly reasoned—even after making 
due allowance for the fact that ‘decency and morals ’’ are terms 
of legal significance in German (though not in German criminal) 
law. On the other hand, it is obvious that the court decidedly did 
not invalidate a statute established in 1984, as Hart suggests. It 
is a somewhat self-contradictory decision which, far from meeting 
with unqualified satisfaction, was immediately and severely 
criticised in Germany.** 


. i 


Before dealing with the later Supreme Court decision it appears to 
be desirable to clear up another point. Why, an interested reader 


8 The same misunderstanding appears in Friedmann, Legal Theory (8rd ed.) 
457, Friedmann, however, relied upon the Harverd Law Review account, 
whereas Hart cites both a (correct) German reference and the (misleading) 
Harvard account. 

? Hart, loc. cit. 619. 

10 Tt was only as an obster dictum that the court, m brackets, pronounced on 
the theoretical possibility of statutes bemg im contrast to natural law and e 
therefore Salewfal and ıt clearly rejected such a possibility in the particular 
case, 

11 § Deutsche Rechtsseitschrift (1050), 808-804. 


264 THE MODERN LAW REVIEW Vou. 23 


may ask, were there no previous representative pronouncements by , 


German higher courts in this context? The reason for this is that, 
in the years immediately following the war, cases of this type 
were adjudicated under the Allied Control Commission laws and 
directives." These had by no means shunned the issue. Article I 
of “ Military Government Law No. 1: Abrogation of Nazi Law ” 
expressly abrogated certain laws of the Nazi period. Article II 
provided : 


‘ No German law, however or whenever enacted or ebun- * 


ciated, shall be applied judicially or administratively within 
the occupied territory in any instance where such application 
would cause injustice or inequality, either (a) by favouring 
any person because of his connection with the National Socialist 
Party, its formations or affiliated or supervised organisations, 
or (b) by discriminating against any person by reason of his 
race, nationality, religious beliefs or opposition to the National 
Socialist Party or its doctrines.”’ 
There was, within the Legal Division of the Control Division, some 
doubt regarding the legal effects of Article II; doubt, indeed, 
reminiscent of the Hart-Fuller argument: Did this provision eo ipso 
abrogate laws of the type described—or did it merely give the right 
to the Control Commission to publish further lists (additional to 
Art. I) of laws not to be applied in the future? However, in 
this context the concepts of injustice or inequality were practically 
being determined by the moral or legal standards of the occupying 
powers. This resulted (or could be construed as resulting) in a 
conflict between two national legal orders, i.e., between two statu- 
tory systems of positive law. This conflict conjures up difficulties of 
a peculiar kind while distracting from the particular problem of a 
higher ‘‘ supra-positive ”? law. I therefore restrict myself to men- 
tioning this aspect of the matter and to emphasising the ex post 
facto character of this legislation in the sense suggested by Hart. 
It throws into relief some of the practical obstacles to a wholesale 
abrogation of the laws of a whole period. 


Il 


The Federal Supreme Court, in its decision of July 8, 1952, dealt 
with a case parallel to that treated by Hart and Fuller. The court 


13 Bee O. P. Harvey, ‘‘ Sources of Law in Germany,” 11 M.U.R. (1048, 196- 
218; K. Loewenstein, ‘* Reconstruction of the Administration of Justice in 
American-occupied Germany,” 61 Harv.L.R. (1948), 419-467. 

13 Loc. cit. 619. An appreciation of cases brought under Control Law No. 10: 
Punishment of persons guilty of war crimes, crimes against and ‘against 
humanity appears in Manual of German Law (Foreign Office) (1952), Vol. IZ, 
pp. 184-187. In common with the Nuremberg procedure, cases adjudicated 
under Control Law No, 10 were widely criticised as violating the principle of 
nulla posna sine lege. This argument is apparently justified in form. How- 
ever, m substance (like the Nuremberg laws) the statute served to summarise 
certain classes of existing crimes and to confirm the threat of punishment in 
cases of their violation. 
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found the accused wife guilty of “‘ unlawful deprivation of free- 
"dom ” and of “ attempted homicide.” The facts of the case, which 
may be regarded as symbolic of the Nazi era, and the reasoning of 
the court were as follows: 

The husband of the accused served with the German army 
since 1940 while his wife led an adulterous life at home. He made 
disparaging remarks to her about the Nazi leaders while on leave 
and, after the well-known attempt on Hitler’s life on July 20, 1944, 
wrote in a letter to his wife: “If Hitler had been done in, the 
dirty mess would be all over.? The accused handed this and other 
letters to the local party leader. In February 1945, the husband, 
on a night-time surprise visit at home, found his wife with another 
soldier. After an argument she again denounced him to the (Nazi) 
party, whereupon he was immediately arrested and tried before a 
court-martial a fortnight later. The presiding judge warned the 
wife that she was not obliged to give evidence under oath, that the 
accused was under threat of capital punishment, and that, without 
her sworn evidence, proof was likely to be insufficient. The wife 
insisted on giving evidence on oath, and the husband was sentenced 
to death. However, he was not executed but kept under arrest 
and finally returned to his army unit in April 1945. 

In 1951 the accused (i.e., the wife) was acquitted by a jury ** 
at Wirzburg on the following grounds: (a) The court-martial 
(which had sentenced her husband) was lawfully constituted and 
had acted within the law; (b) while, notwithstanding (a), a highly 
educated person would have acted unlawfully in denouncing another 
in the circumstances of the time, the accused, being an ordinary 
member of the public, had acted without mens rea; she was entitled 
to believe in the lawfulness of her action because her husband, as 
she knew, had violated a legal obligation. 

The Federal Supreme Court in its decision of July 8, 1952,** 
quashed the acquittal and referred the case back to the lower 
court.” The Supreme Court held: 

1. Assuming the court-martial proceedings to have been lawful, 
an accessory to these proceedings could not have acted unlawfully. 
The question of the legality of a court decision must be answered 
uniformly for all those concerned, such as the sitting judge, the 


14 Under § § KSSVO (special statute applying to wartime crimes) of August 11 
1938, Part of this statute 1s quoted by . Fuller, loc. cıt. 688. The relevan 
oint sbout the crime of undermining public morale in wartime was that it 

ad to be committed ‘‘ publicly.’ 

15 A German “jury '’ consists of three professional judges and six jurymen who 
ae together on questions of guilt and punishment; usually the justices have 
thear way. 

181 ST R 128/51; BGHST 8, 110-120. The account in the text is not a full 
translation but a summary of the contents of the judgment. 

17 The Federal Supreme Court, as an appellate court, reviews only questions of 
law; its decisions are based upon the record of the trial under review. I 
usnally consists of five (in the exceptional case of plenary sessions of eight to 
ten) professional justices of the court. Its legal fadines are binding on the 
lower courts. 
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crown prosecutor, the police and the informer (provided the infor- 


mation laid was substantially true); they all have co-operated in“ 


bringing about the realisation of the aims of the criminal law. 

2. There was no need to enter into a discussion whether the 
Nazi statute, under which the husband had been sentenced, was 
invalid because of its possible incompatibility with supra-positive 
norms of a higher order. Even on the assumption that the statute 
was legally valid there was no sufficient justification, in the factual 
circumstances, for a condemnation. The sentence passed by, the 
court-martial was arrived at without due consideration given to the 
Nazi statute and to the established principles of German criminal 
law. 

(a) The Nazi statute required the incriminating remarks to be 
made in public. It is true that the Supreme Military Court had, 
during the Nazi rule, developed an extremely wide interpretation 
of the concept of publicity. Originally it had stipulated the inten- 
tion on the part of the offender to influence an undetermined 
number of people beyond his immediate, restricted audience. 
Later it held it to be sufficient that several persons were addressed 
successively in the expectation that the remarks would reach the 
public. Finally, the Supreme Military Court came to regard 
remarks as having been made in public, even when made in the 
smallest and most intimate circle, unless they could not be expected 
to be repeated elsewhere; and the Supreme Court of the Reich 
had applied similarly vague standards of interpretation at the time. 

The Federal Supreme Court did, however, not pronounce on 
whether this type of interpretation violated the requirement of strict 
construction under the principle of legality ** (as it probably did). 
For even under the most unfavourable interpretation of the concept 
of publicity, the Supreme Court held, a condemnation would have 
required mens rea, i.e., the awareness and approval, on the part of 
the husband, of a possible breach of confidence. The remarks were 
made within the closest and most intimate human relationship that 
exists, namely, between married people; and this relationship offers 
a guarantee of privacy unless special circumstances are proved. No 
such special circumstances were however adduced. The assumption 
of guilt on the part of the Military Court was therefore derived 
from an arbitrary and unlawful interpretation of the law. 

If, in the circumstances, the death sentence had been carried 
out, the execution would have been a case of criminal homicide in 
the terms of the German criminal code (section 211 et seq.). 

(b) Moreover, the death sentence was arrived at in violation of 
established principles of German criminal law. The penalties 
threatened under the Nazi statute applied ranged from one day’s 


18 I am using the term *‘ Principle of Legality,” following Glanville Williams, 
Criminal Law. The General Part (1953), paras. 128-185, as standimg for the 
maxim nulla poena sine lege, mcluding the requirements of certamty of drafts- 
manship, non-retroactivity, accessibility of law, strict construction, as well as 
in ite application to punishment, 
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imprisonment to the death penalty.’ The wide discretion of the 
court in assessing the penalty finds its corollary in obligatory 
standards of proportional gradation of punishment; t.e., the degree 
of wrong committed—both objectively and subjectively—entails the 
degree of punishment within the range established by the law. 
This rule follows from one of the immemorial unwritten principles 
of German criminal law which prohibits cruel and excessively hard 
penalties. In the present case, the incriminated remarks were 
. made between spouses, who, for the purpose, may well be held 
to be one person. Moreover, the interest protected by the statute, 
i.e., the military morale of the German people, was apparently 
endangered to a minimal extent; in fact, the ‘* public >° addressed, 
i.€., the accused, proved to be unsusceptible of corruption. The 
only explanation, then, for the passing of the death sentence 
was that the court-martial yielded to administrative pressure 
directed to suppressing every critical remark or opinion. The 
sentence in the circumstances was pronounced, not in the course of 
applying the law, but as a matter of arbitrary abuse of judicial 
authority. 

8. The accused was therefore an accessory before the fact to the 
crimes of unlawful deprivation of liberty (sections 289, 841, 

. Criminal Code) up to the time of the death sentence, and of 
attempted homicide (sections 211 et seq., 48, Criminal Code) from 
the time of the death sentence. 

4. The accused was guilty as she had the intention to use the 
unlawful procedure of the court-martial to get rid of her husband. 
She had been made aware by the presiding judge of the court- 
martial that a death sentence was to follow from the evidence 
given on oath. It is no defence that she claims to have trusted in 
the legality of the court-martial procedure. The jury, in the 
sentence quashed, had accepted this defence because the accused, 
as an ordinary woman without higher education, could not be 
expected to recognise violations of the rules of the Rechtsstaat. 
This defence, the Federal Supreme Court held, might well apply 
in normal times when independent judges guarantee the liberty and 
dignity of the individual. However, in the Nazi era court practice 
often failed in what is characteristic of the due process of law, t.e., 
the detached, factual and exhaustive consideration of the purposes 
of criminal law. This insight was well within the ken of an 
ordinary member of the public. There was, despite the warped 
judgment of wide circles during the Nazi period, a lively awareness 
in the population that administrative and legal authority could be 
abused for the purpose of intimidation and suppression of opposi- 
tion views. Sentences, which served the purpose of political terror 
tather than the realisation of the law, had actually led to a 


s 
18 Fuller, op. cit. 658, seems to disagree with this reading of the statute though 
without knowledge, it appears, of the authoritative interpretation by the 
Federal Supreme Court as set out in the text above. 
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heightened popular sense of right and wrong rather than stifling it. 
This assumption was accepted by the Supreme Court as a matter ` 
of common knowledge; it had also been found to be correct by the 
jury. A mistaken belief in the legality of the court-martial pro- 
cedure would be a defence only for a person who could not be 
expected to share the insights of ordinary members of the public. 
However, the facts of the case, as found by the jury, indicated that 
the accused, far from acting to reveal crime, just wished to make 
use of the best means to get rid of her husband so that she could 
continue her adulterous way of life. 


IV 


The closely reasoned judgment of the Federal Supreme Court does 
not, on the whole, appear to be objectionable from the point of 
view of British or American lawyers although, fortunately, their 
recent history has not presented similarly stark situations of legal 
discontinuity. Some points may, however, be commented upon: 

J. A condemnation of the accused as an accessory to the crime 
does not conflict with the fact that the judges of the court-martial 
(though they were the immediate agents of the crime) were not 
prosecuted and accordingly not punished.*® The reason for nolle 
prosequi in their case was not that they had been acting lawfully 
in the execution of public justice, but that they had the defence of 
intimidation, and that, therefore, no court would sentence them. 
This defence, under section 58, Criminal Code, exempts from 
punishment if the offence is committed, inter alta, under a threat 
of immediate danger of life and limb to the actor or a relative, 
provided the threat could not have been averted in any other way. 
A judge refusing to obey Nazi orders was assumed to be in danger 
of his life. This construction lets convinced Nazi judges go scot- 
free (except for their possible prosecution under the de-Nazification 
procedure). It represents, in fact, an extremely weak point in 
post-Nazi judicature, as the threat in most cases would really have 
been averted through resignation on the part of the judge.”* In 
the final event, however, it appears to be materially justifiable as 
resignation of the judge would not have benefited the prisoner. 
Even in the case of an acquittal by the court-martial the prisoner 
would have fallen victim to the Gestapo or SS, with the same result 
as that of a death sentence.** On the other hand, reverting to the 
position of the accused, a comparable felony, such as killing by 
perjury, is not treated as murder in English criminal practice 


20 They may have been subjected to “* de-Namfication ° proceedings in intlividual 
cases, though not merely because of their activities on the Bench. Such pro- 
esedings were not criminal trials and therefore did not violate the principle 
née bis in idem. However, they were usually rather ineffective. 

è 31 See Toowenstein, loc. cit. 444. 

22 There were even cases when @ prison sentence was imposed by a court in 

order to keep a person out of reach of the Gestapo or 88 murderers. Bee 
BVerfGE 6, 214-216. 
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although it answers the requirements of an actus reus of homicide. 
It is, however, generally recognised that this has special reasons *° 
and would therefore not create a precedent for cases such as the 
one under review. 

2. Although misprision of felony, t.e., failure to prevent or 
reveal a crime, is formally an offence, prosecutions never take place. 
The mistaken assumption of a duty to inform would be a doubtful 
defence even if, contrary to what was found in this particular case, 
an indictable offence had been committed by the husband. But 
could the accused have claimed the defence of justifiable ignorance of 
law caused by the misrepresentation of the legal position by the 
authorities at the time and, indeed, by the court-martial? 
American authorities allow a private citizen the defence of having 
acted under an express or implied representation of law made by 
a public authority. However, in English law this defence would 
not make mistake of law justifiable, although it may, according to 
circumstances, have a bearing upon the assessment of penalty.** 

8. There should be no conclusive objection to the judgment of 
the Federal Supreme Court on the grounds of the principle of 
legality. The crimes, of which the accused was found guilty, 
were no ew post facto crimes; they referred back, in the form 
applied, to the Criminal Code of 1871. On the other hand, the 
interpretation of the Nazi statute by the court-martial certainly 
had gone beyond the limits, not only of strict, but of reasonable 
interpretation of the term ‘‘ public.” °° The application of the 
principle of legality in its bearing on proportionality between crime 
and punishment may offer certain difficulties in the light of the 
modern tendency to divorce crime and penalty in favour of an 
individualisation of punishment. Glanville Williams considers a 
real restriction upon the discretion of the judge to be inconsistent 
with the notion of individualisation of punishment and sees the 
safeguard of liberty in adequate provision for appeals and adminis- 
trative review rather than in legal rules.*7 However, in the 
particular case, not only was there a legal maximum penalty 
provided in the statute, but express mention was made of a 
minimum penalty, apparently applicable to cases of minor actus 
reus and mens rea. Moreover, the appeal agencies, on which 
Williams would put the burden, would have to apply legal rules (to 
avoid arbitrariness), so that his argument appears to be circular.*® 


23 Kenny's Outlines of Criminal Law (16th ed., 1952), § 86; Russell on Crime 
(10th ed., 1950), Vol. I, 482. 

24 Glanville Williams, op. cit. § 116. 

25 Bee note 18, supra. 

46 In fact, the misinterpretation was so glaring that some outstanding and brave 
jurists, such as Kohlrausch and Eberhardt Schmidt, ressed their criticiam 
in print m 1044, t.e., at the height of the Nazi era. ported by Prof. R. 
Lange in 6 Süddeutsche Juristenzeitung (1060), 210. ° 

27 Williams, op. cit. § 116. 

48 See H. Mannheim’s comprehensive treatment of “ Some Aspects of Judicial 
Sentencing Policy ' in 67 Yale L.J. (1068), 961-981. ‘‘ Having a sentencing 
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The existence of such legal rules, resulting in proportionality , 


between crime and penalty, was convincingly declared by the court 
to be part of the German legal tradition, t.e., of German positive 
Jaw. If, beyond this, there remain doubts concerning the scope 
of judicial determination or interpretation of constitutional prin- 
ciples, these are not different from the problems with respect to the 
“rule of law’? in English or Australian law, which ‘‘ forms an 
assumption ° as one of ‘“‘many traditional conceptions’’?* of 
constitutional law. 

4. The most striking point about the decision appears to be that 
the court made no use of higher, supra-positive, law to set aside the 
judgment of the court-martial. It was on procedural grounds that 
the Nazi sentence was quashed. Hart would recognise any legal 
rules as law, though they may be morally reprehensible, as long as 
they treat like cases alike, i.e., dispense formal justice.*° However, 
in the English tradition, he states, the exercise of moral judgment 
is demanded of the judge. By contrast, “f under the Nazi régime 
men were sentenced by courts for criticism of the régime. Here 
the choice of sentence might be guided exclusively by what was 
needed to maintain the state’s tyranny effectively.’’*’ A terror sen- 
tence using the prisoner solely as an object in the pursuit of intimi- 


dation would, in such a régime, be intelligent and purposive and « 


thus, from a purely legal point of view, as it ought to be. But does 
this argument stand up to scrutiny? 

(a) True, the fact that the Nazi government was possessed of 
unlimited power does not in itself preclude a presumption of 
legality, nor does it establish a presumption of arbitrariness. 
“< Power,” says Wynes somewhat sweepingly, ‘is rarely exercised 
in an arbitrary manner where it is unlimited in extent and the 
presence of the ‘ Bill of Rights’ provisions in America bears 
eloquent testimony to the weakness of ‘ popular ° government.” *? 
However, the situation in Nazi Germany presented a case of 
arbitrary use of power, though it was certainly unlimited in 
extent, and though the formal “‘ Bill of Rights ’’ provisions of 
the Weimar Constitution had been widely abrogated. There 
appeared to be a situation in which the courts were being unmis- 
takably directed to determine questions in accordance with the 
interests of a particular political party; where they seemed to be 
“ provided with at least a political standard.” °° However, it 
would be hard to define in legally acceptable terms what this 


policy means, howeyer, not merely using one’s discretion but using it in a 
specific and consistent manner, with some ultimate object in view. ... Of 
course, consistency is not enough for a good sentencing policy; a system of 
more than formal values is also needed "’: op. cit. 962. 

49 Dixon J., 88 O.L.R. (1951), 198. 

30 Loo. cit. 624. 

ia foie oe 

a Me Legislative, Executive and Judicial Powers in Australia 
Vind of ed., 1956), 28 
33 Sea Lath am O.J.’s formulation in the Communist Party case, quoted Wynes 44. 
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standard really was: Arbitrariness at the legislative-executive head 
resulted in lack of consistency in governmental directives; the con- 
stitutional basis of the *‘ Enabling Law ” (which vested legislative 
power in the executive) was, to say the least, extremely doubtful; 
and finally, unwritten established principles of the Constitution and 
of the law tradition, the equivalent of the “* genius of the common 
law ” (not to mention the, undeservedly and often maligned, ‘f rule 
of law’), were being violated by the Government. The arbitrary 
e interpretation of the Nazi statute by the court-martial sentencing 
the husband, as well as the application of the death penalty in the 
particular circumstances, illustrate the objective deterioration of 
judicial independence and of devotion to legal, in contrast to politi- 
cal, considerations. 

To regard intimidation in the interest of the ruling party as the 
declared purpose of the German criminal law at the time of the 
death sentence, as Hart suggests,‘ is therefore an arbitrary assump- 
tion. In reality, the Criminal Code of 1871 was still in force, as 
was the large body of pre-Nazi law. The judiciary were still sup- 
posed to be independent though they might have to pay a price for 
it, and though they widely violated the duties imposed on them by 
their office. The courts had to choose between applying the criminal 

* law as established by statute, interpretation and precedent, and, 
on the other hand, obeying the shifting and often contradictory 
administrative directives of the government of the day. A situation 
offering such a choice (and without a Chief Justice Coke to rectify 
it) eo ipso presents an obstacle to like treatment in like cases. 
In fact, arbitrariness rather than consistency marked judicial prac- 
tice no less than administrative activity under the Nazis. 

(b) It is, in fact, a point of interest that a dictatorship would 
of necessity be driven to perverting procedure rather than the 
material law. The dictatorial government can make certain laws 
to suit its particular purposes. But it cannot change the whole of 
the complex body of substantive law so as to favour its followers in 
all cases. Apart from the technical difficulties involved, its rationale 
is really the desired ability arbitrarily to decide on various issues 
from time to time.** A statute directing the courts to follow varying 
governmental orders regarding the definition and punishment of 
crime would obviously not be law, even in Hart’s sense; it would, 
by definition, be the very contrast of law, namely, arbitrariness. 
Even dictatorships are reluctant to reveal their character to such an 
extent. It is therefore not surprising that the Federal Supreme 


$ 


14 I fnd it difficult to decide whether Hart's assumption to this effect is factual 
or only hypothetical, Some of his expressions appear to point to the latter 
interpretation. However, the very fact that he used an actual case in & 
particular social setting as his paradigm, gives, to my mind, decisive weight 
to the first alternative. 

35 This question has been dealt with in my paper “On the Sociology of Natural 
Law and Obedience to Law,” to appear in a forthcoming A.N.U. symposium 
on legal sociology. 
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Court should, in this and other cases, have concentrated on questions 
of judicial interpretation and procedure rather than on that of the 
validity of statutory law. 

(c) Could Hart’s position be supported on the basis of an 
unqualifiedly sociological theory of law? It may be possible to argue 
that, notwithstanding existing statutes and established legal prin- 
ciples, there was then prevailing a clear-cut political climate (directed 
at suppressing all opposition), and that this attitude was backed by 
popular acceptance expressed in obedience to the law. This attitude, . 
would result in the “ living law” voiding statutes and principles 
not in accordance with it. However, a theory of this type is 
actually not far removed from “higher law ° theories, to which 
Hart objects. Moreover, the Federal Supreme Court dealt with 
this question, when it stated that the population as a whole did not, 
though it co-operated, accept the Nazi actions as being law. If 
correct, this statement would have a decisive bearing upon the, for 
Hart, crucial question ‘f what it is for a social group and its officials 
to accept such (fundamental legal) rules... .”’ *° 

The question of the acceptance of or obedience to law is important 
not only from the angle of the moral justification of fidelity to law 
(as Fuller treated it) but also in a factual, sociological sense. Popu- 
lar law consciousness and law convictions have increasingly been e 
recognised as being a decisive element of law; so by Hauriou, the 
phenomenological lawyers (following Dilthey), Krabbe, Kranenburg, 
Hagerstrom. The question of the significance of popular opinion 
regarding what is legally binding would lead beyond the scope of this 
note. But the questicn of what constitutes evidence for such 
public opinion, and to what extent it may be noticed by courts, 
is relevant to the case under review. The Federal Supreme Court 
accepted, as a matter of general public knowledge, that there was 
an awareness in the population of the unlawfulness of Nazi terror 
acts; that, in fact, the popular sense of right and wrong had been 
heightened just by witnessing arbitrariness on the part of the 
powers-that-be. 

(d) The Federal Constitutional Court,*’ too, has, in repeated 
decisions, pronounced on the lawless state of affairs and the popular 
38 This notion, ‘not that of a command, as Anstin claimed, is the key to the 
science of jurisprudence, or at least one of the keys. Hart, loc. cit. 608. 

I leave the relevant question open under what conditions you may disclaim 
consent while acting according to the principles you disclaim. 

The Federal Constitutional Court is an autonomous and independent court with 
jurisdiction over cases involving the forfeiture of basic mghts, the constitu- 
tionality of political parties, the review of elections to the federal parliament 
and of international treaties, judicial review, constitutional complaints, um- 
peachment of the President of the Federal Republic and of judges, disputes 
between constitutional organs of the Federal Republic under the Basic Law 
and between the Federal Government and the Laender. The court consists of 
two senates of eight to ten judges each (with seven constituting a quorum). 
* The decisions of the Constitutional Court are published in Hntsohetdungen des 
Bundesverfassungsgerichts (eight volumes to date); they are cited as BVerfGH. 


Bee Taylor Cole, “‘ The West German Federal Constitutional Court,’’ in 20 
Journal of World Poisttcs (1958), 278-317. 
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awareness of this in the Nazi era.** The Civil Division of the Federal 
Supreme Court has, however, precluded such a situation from 
being a fit subject for judicial notice, as the underlying facts were 
established upon the insecure basis of an historical value-judgment °°; 
and this pronouncement has found widespread backing in German 
learned periodicals. From this it is clear that the facts, as taken 
for certain by the courts mentioned earlier, are at least not a matter 
of undisputable general public knowledge and, therefore, not an 


e ,obwous subject for judicial notice. This weakness, however, applies 


of necessity to a large portion of facts and circumstances which, 
nevertheless, are acceptable as being established; such as historical 
events, standard works, the general nature and development of 
accepted tenets (such as Communism as a political philosophy ascer- 
tained from serious studies as distinct from polemics).‘° The 
Federal Constitutional Court, indeed, was able, in a brilliant subse- 
quent decision, to show up the inner inconsistency and hypocrisy of 
the learned critics as well as the, for practical purposes, erroneous 
conception of historically established facts as resting upon a mere 
value-judgment.** The court established its point ‘* after such 
information or investigation as it consider(ed) reliable and necessary 
in order to eliminate any reasonable doubt,” and thus accepted 
“the presumption that all persons are aware of it.” * 

By establishing illegality as an historical fact within judicial 
knowledge the court eo ipso established that the ordinary person 
must be aware of this fact. However, while this is convincing for 
the time when the Federal Supreme Court reviewed the case, it is 
not necessarily so concerning the time when the Nazis ruled and 
when the accused wife committed the alleged crime. The form in 
which the Supreme Court stated this assumption simpliciter, by 
taking judicial notice of it, certainly invites criticism. However, the 
Federal Constitutional Court has given close attention also to this 
point. It has, on the basis of a detailed survey of historical 
sources, concluded that the ordinary citizens (including office 
bearers), for whatever reasons they gave allegiance to the Nazi 
system, did so, not because they believed in its legality, but although 
they realised that it was arbitrary and violated law and order.“ 


38 Inter alia, BVerfGE 1, 426-428; 8, 58 et seq. 

39 BGHZ 18, 265 (209). 

49 See the enumeration in Wynes 61. German courts are altogether less restrictive 
than Australian courts in the scope of evidence admitted regarding litical, 
economic, ste., facts. Their practice is rather similar to the : Brandeis 
brief '’ practice in the United States. See E. McWhinney, ‘* Legal Positivism 
in Australia,’’ 2 Am.J.Comp.Law (1952), 47; and * The German Federal 
Constitutional Court in the Communist Party Decision,’’ 82 Indiana L.J. 
(1956), 809, 

41 BVerfGE 6, 167 et passim. 

42 See Fullagar J. ın the Communist Party case; Sawer, Cases on the Constitu- 
tion, etc. (Qnd ed., 1957), 880. I am leaving aside the (not insuperablep 
perplexities necessarily connected with the presumption that all persons are 
aware of facts which the court deems to be subject to reasonable doubt. 

43 BVerfGE 3, 58 et seq.; 6, 132 et seq. 
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That this account of the situation was probably correct is further 
borne out by the criticism of the Nazi statute which some jurists 
of high integrity had published in 1944, i.e., at the height of the 
Nazi era.** 

5. Finally attention may be drawn to a dilemma inherent in the 
post-war legal situation in Germany, a dilemma which Hart in 
particular may have taken somewhat too lightly. Hart emphasises 
that undesirable Nazi enactments should have been abrogated by 
retroactive legislation rather than by judicial review. This-re-, » 
quirement apparently follows from the principle of separation of 
powers, which prevents the courts from impinging upon the legisla- 
tive function.** Conversely, however, this principle erects a 
barrier to legislative interference with res judicata. ‘* The Common- 
wealth Parliament could not, of course, reverse a decision of a 
High Court, but could pass a declaratory Act describing a rule of 
conduct for the future. To attempt the former would be a clear 
invasion of the judicial sphere.’’*® Without wishing to go into a 
deeper analysis of Hart’s point, the fact may be stressed that he 
does prefer one sort of invasion to the other, though both violate 
the same principle. 

Altogether, administrative and judicial abuses of law appear to 
have accounted for more of the knotty legal problems of the post- » 
Hitler era than did the legislative enactments of the régime. More- 
over, not all decisions arrived at on the basis of objectionable 
statutes were objectionable per se, while many decisions based upon 
pre-Nazi statutes were. Neither a purely legislative nor a purely 
judicial review of the legal Nazi legacy could offer a comprehensive 
solution. The Federal Constitutional Court has therefore developed 
and applied a sociological theory of law with a view to a compromise 
solution; i.e., a solution which permits the courts to weed out the 
unwholesome, while preserving such legal relationships as, though 
based upon Nazi enactments, require preservation in the interest of 
legal continuity and order. But this theory leads beyond the scope 
of this paper. 

H. O. Pappr.* 


44 See note 26. ` 

45 Hart’s preference for legislative action is also in keeping with the requirement 
of legal security. However, this would be safeguarded to a similar, perhaps 
the same, extent, by judicial review on the highest level, i.e., when a binding 

° pee is created. 

46 Wynes 171. 

* DR.JUR. (Breslau), Research Fellow in Social Philosophy, Australian National 
University. 
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THE PRIVILEGE AGAINST SELF- 
INCRIMINATION AS TO ADULTERY 


SHOULD IT BE ABOLISHED? 


Or all the various matrimonial offences, there is only one in respect 
of which the parties can claim privilege against self-incrimination, 
and that only to a limited degree, namely, adultery. It is hard 
to discover what the justification is for this peculiar privilege, and 
the object of this article is to show that such privilege is quite 
unnecessary, that is, it has no basis in reason, it is anomalous, an 
anachronism, operates capriciously and unjustly and, in the form 
in which it exists, is absurd and should be abolished. 

At the present time, so far as the High Court is concerned, the 
relevant section is section 82 (8) of the Matrimonial Causes Act, 
1950,' which reads as follows: 


“ The parties to any proceedings instituted in consequence 
of adultery and the husbands and wives of the parties shall be 
competent to give evidence in the proceedings, but no witness 
in any such proceedings, whether a party thereto or not, shall 
be liable to be asked or be bound to answer any question 
tending to show that he or she has been guilty of adultery 
unless he or she has already given evidence in the same proceed- 
ings in disproof of the alleged adultery.”’ 


So far as inferior courts are concerned, and in particular the 
magistrates’ courts, the relevant provision is section 8 of the 
Evidence Further Amendment Act, 1869,7 which reads as follows: 


“The parties to any proceeding instituted in consequence 
of adultery, and the husbands and wives of such parties, shall 
be competent to give evidence in such proceeding: Provided 
that no witness in any °’ proceeding, whether a party to the 
guit or not, shall be liable to be asked or bound to answer any 
question tending to show that he or she has been guilty of 
adultery, unless such witness shall have already given evidence 
in the same proceeding in disproof of his or her alleged 
adultery.” 


Although the sense is practically identical in both sections, there 
have been verbal alterations which are indicated by the words in 
italics. 


1 14 Geo. 6, c. 25. 

2 82 & 88 Vict. o. 68. + 

3 The word ‘‘such,'’ which is absent here but appears in the correspondin 
place in s. 82, above, was read into the section. See Rayden, 7th ed., 474, 
note (b). 
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Section 8 of the Act of 1869 was repealed but re-enacted as | 
verbally altered for the High Court by section 198 of the Supreme 
Court of Judicature (Consolidation) Act, 1925,4 which itself was 
repealed and re-enacted by section 82 of the Matrimonial Causes 
Act, 1950. 

What then is the extent of this privilege? It only arises where 
there is a charge of adultery in proceedings instituted in conse- 
quence of adultery, and where in the same proceedings the party 
or the witness has not given evidence denying the charge. Oncethe, e 
party or the witness gives evidence denying the charge, the privilege 
ceases. In all cases where the proceedings are not instituted in 
consequence of adultery, then so long as the question is relevant a 
party or witness is bound to answer questions imputing adultery. 
There are numerous cases establishing this. In proceedings for 
legitimacy,° nullity,’ slander ’ and cruelty,’ questions as to adultery 
have been allowed simply because the questions were relevant and 
these proceedings were not instituted in consequence of adultery. 

It is to be noted there is no privilege where the adultery is 
merely an issue in a proceeding, or is alleged in a proceeding, 
but only where the proceedings are “‘ instituted in consequence of 
adultery.” This can best be illustrated by an example. Supposing 
a wife issued a summons against her husband in a court of sum- « 
mary jurisdiction on the ground of desertion, or it may be persistent 
cruelty or wilful neglect to maintain. By section 6 of the Summary 
Jurisdiction (Married Women) Act, 1895,° it is a complete defence 
to the summons for the husband to show that his wife has committed 
adultery which he has not condoned, connived at or conduced to. 
The only procedural requirement is for the husband to give notice 
in writing to his wife, setting out the particulars of his allegations 
of adultery.’° Can the husband or the wife in such circumstances 
claim the privilege of refusing to answer questions as to their 
adultery? There appears to be no authority,’ but it is submitted 
that the answer clearly is that no such privilege exists. The only 
relevant statutory authority is section 8 of the Act of 1869. In 
order to qualify for the privilege the parties would have to show 
that proceedings had been instituted in consequence of adultery, 
but in such a case the proceedings were not instituted in conse- 
quence of adultery but in consequence of desertion or persistent 
cruelty or wilful neglect to maintain, as the case may be. A 
proceeding ‘‘ instituted ’? means one commenced. It does not mean 


415 & 16 Geo. 5, c. 49. 

Evans v. Evans and Blyth [1904] P. 878. 

M. (orse. D.) v. D. (1885) 10 P.D. 75. ` 
Blunt v. Park Lane Hotel, Ltd. [1942] 2 K.B. 268. 

Miller v. Miller, The Times, April 7, 1922; Lews v. Lewis [1958] P. 198. 
58 & 59 Vict. c. 89. 

010 Duffield v. Duffield [1949] 1 All E.R. 1105. 

11 Lewis V. Lewts [1209] P. 198 is directly in point but applies to proceedings in 
the High Court. So far as the writer knows there is no reported case where 
the question has arisen in the magistrates’ court. 
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for this purpose a step in an action, or a defence in an action or 
an answer to a petition. It was established in Blackborne v. 
Blackborne,** an authority under the Evidence Act, 1851," that 
a petition for the restitution of conjugal rights to which an answer 
had been filed charging adultery and praying for a judicial separa- 
tion was not a suit or proceeding instituted in consequence of 
adultery and, therefore, the evidence of the parties was admissible. 
It will be remembered that at this date, 1868, the parties were 


« „not, competent to give evidence in suits instituted in consequence 


of adultery. 


In the magistrates’ court proceedings are “instituted °’ when 
the INFORMATION is laid, or the COMPLAINT is made.“ It 
follows, therefore, that a mere notice given by a husband under sec- 
tion 6 of the Act of 1895 alleging adultery against his wife is not a 
** proceeding instituted,” nor would a similar notice by a wife to 
her husband that she intends to allege adultery as part of his mis- 
conduct in cruelty or desertion be a ‘* proceeding instituted.’ The 
parties may, therefore, be questioned as to their adultery and are 
bound to answer, and presumably other witnesses would be in the 
same position. 

It will be noticed that the Act of 1869 was enacted long before 
any proceedings were available by married women to obtain main- 
tenance in the magistrates’ court, and no one seems to have 
noticed that the provisions as to adultery in that Act are not apt 
for the magistrates’ court where there are no pleadings. If the wife 
had issued a summons on the ground of her husband’s adultery, then 
the question would not be admissible (unless the husband denied 
adultery on oath, when the privilege would not arise), but simply 
because it arises as an issue in proceedings not instituted in conse- 
quence of adultery, it is permissible. The best comment on such 
a situation is that of Lord Penzance in the case of Blackborne v. 
Blackborne,** where he said: 


“I should like to be able to decide the question on some 
reasonable ground, but it quite passes my comprehension that 
it should be proper to admit the evidence of the husband and 
wife on the question of adultery in a suit for restitution, and 
improper to admit it in a suit for dissolution or judicial separa- 
tion. The reasons for and against allowing the parties to be 
examined on such a question are well known, but it is impossible 
to suggest a reason why the admission or exclusion of their 


12 (1868) L.R. 1 P. & D. 241. 

13 14 & 15 Vict. o. 99. 

14 See Stroud’s Judicial Dictionary, 3rd ed., p. 1471, and the cases cited there. 

15 The first summ remedy for a wife was contained in s. 4, Matrimonial 
Causes Act, 1878 (41 & Vict. c. 18), which provided that @ wife whose 
husband had been convicted of an SaR assault upon her could apply to 
the magistrates for maintenance. ore remedies were provided by the 
Summary Jurisdiction (Married Women) Act, 1895, which settled the law 
substantially as it is today. 

6 (1868) L.R. 1 P. & D. 241. 
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evidence should depend upon the form of the suit. ... In 
deciding a question of this kind I cannot be guided by the ° 
reason or sense of the matter, because there is no sense or 
reason in it. I have nothing to look to but the language of the 
Act.”’ 


It was Lord Penzance who introduced the second reading of the 
Bill, in the House of Lords, which was to become the Act of 1869, 
but in removing one anomaly he retained another equally absurd. 
That Act, as we have seen, made husbands and wives competent, . 
witnesses in cases instituted in consequence of adultery, but retained 
the privilege against self-incrimination in those cases. To adapt his 
words in Blackborne v. Blackborne, why there should be this 
privilege only in that class of case but not when adultery is an 
issue in any other class of case passes one’s comprehension, and 
it is impossible to suggest why the privilege should depend on the 
form of the suit. Truly, there is no, sense or reason in it. 

There is no protection to the parties in other matrimonial 
offences, though cases of cruelty may involve criminal offences like 
assault and battery, wounding and sodomy, and the protection in 
adultery is, as we have seen, limited only to cases “‘ instituted 
in consequence of adultery.” How then did this limitation arise? 
The reason seems entirely historical. 

Until 1851 no parties or their husbands or wives could give 
evidence in a suit. This disability was removed by the Evidence 
Acts of 1851 and 1858," but by section 4 of the Act of 1851 it was 
provided: ‘* Nothing herein contained shall apply to any action, 
suit, proceeding, or Bill, in any court of common law, or in any 
ecclesiastical court or in either House of Parliament, instituted in 
consequence of adultery.” It will be remembered that at this time 
there was no divorce, except by Act of Parliament, and all matri- 
monial proceedings were in the ecclesiastical courts. 

The Matrimonial Causes Act, 1857,** besides providing or 
divorce through the courts, removed the jurisdiction in matrimonial 
matters from the ecclesiastical courts to the Divorce Court but by 
section 48 the rules of evidence were to be the same as in the 
common law courts, with the result that the parties could not 
give evidence in cases instituted in consequence of adultery. To 
remedy this state of affairs the Act of 1869 was passed ant in the 
House of Lords Lord Penzance introduced the second reading with 
these words 7°: 


“It was thought by many, himself included, that it was 
undesirable anyone should be put in the witness box and be 
asked whether he or she had committed adultery ands the 
sympathy for a person placed in that position—especially a 
man whose admission involved the publie dishonour of a woman 


1 Evidence Amendment Act, 1858 (18 & 17 Vict. c. 88). 
18 20 & 21 Vict. o. 85. 
19 Hansard, House of Lords (July 26, 1869), 671. 

+ 


May 1960 PRIVILEGE AGAINST SELF-INCRIMINATION 279 


—dictated the exception on that head. But the form of the 
exception was this—instead of providing simply that this ques- 
tion as to whether he or she had committed adultery should not 
be put, it was provided that parties to such suits instituted on 
account of adultery should not be examined as witnesses. It 
happened that in the court over which he presided many suits 
were instituted on account of adultery which involved other 
questions and the exception had had the effect of shutting the 
mouths of the parties to the suit as regards questions—say of 
„desertion and cruelty—when in many cases they alone could 
speak directly to the facts; and the result had been to cause 
very great expense in bringing witnesses from all parts of the 
country to prove facts within the knowledge of the parties to 
the suit. As the Act was passed before the Divorce Court was 
established the result was purely fortuitous, and there seemed 
to be no reason on earth why a man or woman should not be 
asked any questions touching the adultery of either husband or 
wife and yet a suit being instituted on account of adultery 
made it impracticable. There was another evil which followed 
from the exception. Whatever might be said as to the pro- 
priety of asking a witness whether he or she had committed 
adultery, there seemed no such objection in a suit between 
husband and wife to asking one party as to the adultery of 
the other. It was even possible under the present law for a 
man to go into a room and find his wife in the act of adultery 
and be incompetent to state the fact in evidence.*® Had it 
not been that some amendment had been made in the original 
law the business of the Divorce Court could not have been 
carried on at all; and as it was the Act making that amend- 
ment, 22 & 28 Vict. c. 61, led to fresh inequalities by limiting 
the repeal of the exception to only two cases, in order to allow 
& woman to prove desertion and cruelty by her husband. The 
amendment permitted the husband and wife to give evidence 
in cases where the suit was instituted by the wife on the ground 
of cruelty and desertion, but this only met the case where the 
wife was the petitioner, for unfortunately, if the husband 
brought a charge of adultery and the wife answered it by a 
charge of cruelty and adultery she could not be a witness upon 
the subject of cruelty because the suit was instituted on the 
ground of adultery.” 


It will be seen that Lord Penzance was concerned almost wholly 
with removing the disability of the parties to give evidence in 
proceedings instituted in consequence of adultery, and that he was 


20 Tt is interesting to see how Lord Penzance dealt with this situation when it 
came before him in his court. In Blackborne v, Blackborne, L.R. 1 P. & D. 
at 567, he said: ‘‘In one case æ husband found his wife in bed with another 
man, and there was no other evidence of her adultery. As the suit was not 
defended I availed myself of the power given by statute to the court to call 
and examine the petitioner, and took his evidence (Tatham v. Tatham and 
Nutt, 8 Sw. & Tr. 611); but if 1t had been contested, I should not have done, 
80. That is only one instance of the monstrous absurdity of the law as it at 
present stands.” If he could have seen the results of the proviso to s. 3 of 
the Act of 1869, would not his remarks have been equally pungent? 


280 THE MODERN LAW REVIEW Vor. 28 


not concerned with the proviso, nor in the debates in the House 
of Commons and in the House of Lords on this Bill does there ° 
appear to have been any discussion with regard to the proviso. 
This section has been re-enacted twice, in 1925 by, section 198 of 
the Supreme Court of Judicature (Consolidation) Act of that year, 
and section 82 of the Matrimonial Causes Act, 1950. As both 
these Acts were Consolidation Acts, there was no debate in Parlia- 
ment on either occasion. 

Since 1869 there have been a number of cases which have shown « 
the limitation of this privilege, and that it is really not appropriate 
in its present form. It is something of a mystery why Lord 
Penzance retained the proviso, but it is presumed that he thought 
by retaining the proviso he could make sure of getting his main 
point through Parliament, that is to make the parties competent ** 
witnesses in adultery cases, and that he pursued the traditional 
process of not making too radical a change but proceeded by easy 
stages. 

What is the principle behind the proviso? ‘*‘ The great principle 
of the common law of the country is that a party cannot be 
required by evidence to criminate herself or himself.” So said 
Lord Merivale in Cavendish v. Cavendish.” Whether this was 
actually the principle of common law or not, it is certain that by . 
statute great inroads have been made into it, and in Hulbert v. 
Hulbert ™ it did not find much favour in a matrimonial case where 
cruelty was alleged. The headnote reads: ‘‘ In matrimonial cases 
where cruelty or desertion is alleged, interrogatories are permissible 
where they are necessary either for fairly disposing of the case or 
for the saving of costs.” Lord Denning said: 


“ After the Divorce Court was set up it too allowed inter- 
rogatories to be administered: see Harvey v. Lovekin (1884) 
10 P.D. 122; 1 T.L.R. 186, and Redfern v. Redfern (1891) P. 
189; 7 T.L.R. 157. The only exception is that in an adultery 
case a petitioner is not allowed to prove adultery by interroga- 
tories. That exception arises from the fact that under the 
statute (originally section 8 of the Evidence Act, 1869, and 
now section 82 of the Matrimonial Causes Act, 1950) there is a 
fetter on the asking of questions which go to prove adultery. 
The statute puts adultery on a special footing. There is no 
such fetter on questions as to cruelty and desertion.” 


The reason for the privilege in adultery is given by Lord Justice 
Bowen in Redfern v. Redfern ™* as follows: 


** It is one of the inveterate principles of English law that a 
party cannot be compelled to discover that which, if ansyered, 


21 ‘‘ Competent ™ in this context means ‘‘compellable’’ as well. See Tilley V. 
Tilley [1949] P. 240, where there is a particularly useful history of the subject 
ə by Lord Denning. 
a2 [1926] P. 10, at 14. 
a3 [1957] P. 174. 
24 [1801] P. 189, at 147. 
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would tend to subject him to any punishment, penalty, for- 
feiture, or ecclesiastical censure. In these days, when the 
thunders of the Church have become less formidable, the rule, 
so far as it relates to ecclesiastical censure, seems to wear an 
archaic form; but adultery is a charge of such gravity as to 
render it not unnatural that we should find the doctrine still 
applicable to it—that ‘ No one is bound to criminate himself.’ 
Based upon the traditions of a law belonging to an earlier 
age, and a fear of ecclesiastic monitions that is now technical 

. and obsolete, the privilege in such a case has never been 
abrogated.” 


And Lindley L.J. at p. 144 says: 


‘It was contended that suit for divorce for adultery was a 
criminal proceeding, or at all events, that adultery exposed 
the adulterer to punishment, or to some kind of penalty—i.e., 
penance or fine. It was, however, decided by the House of 
Lords in Mordaunt v. Moncrieffe, L.R. 2 H.L.Se. 874, that a 
suit for divorce was a purely civil, and in no sense a criminal 
proceeding. But adultery, like other forms of fornication and 
lewdness, exposes the guilty party to ecclesiastical censure and 
punishment. ... It is true that ecclesiastical punishment for 
such offences is practically obsolete; but I cannot say that the 
jurisdiction of the courts in this respect has ceased. Indeed, 
the enactment to which I am about to refer (Act of 1869, s. 8) 
is based on the theory that adultery is punishable, and that no 
person, therefore, is bound to answer any question tending to 
prove himself or herself guilty of it.” 


Since, however, the case of Blunt v. Park Lane Hotel, Ltd., 
whatever the position was in 1891, it is quite certain now that the 
reason for this privilege has completely gone.** 

In 1984, Maugham L.J. in Elliott v. Albert?” described as 
fanciful the possibility of ecclesiastical censure, and in Blunt’s case 
Lord Clauson stated that the jurisdiction in this respect had not 
been exercised for 150 years and was obsolete, and in the same case 
Goddard L.J.,78 as he then was, said: 


** Dealing first with the general objection, which applies 
both to oral evidence and to interrogatories, the rule is that 
no one is bound to answer any question if the answer thereto 
would, in the opinion of the judge, have a tendency to expose 
the deponent to any criminal charge, penalty, or forfeiture 
which the judge regards as reasonably likely to be preferred 
or sued for. This rule was laid down by the Queen’s Bench 
in R. v. Boyes, 1 B. & S. 811, and the words in which I have 
stated it are those of Stephen J. in Lamb v. Munster (1882) 


# 

25 [1942] 2 K.B. 253. 

26 Lewis v. Lewis [1968] P. 198, when counsel referred to the principle in 
Redfern v. Redfern, Hodson L.J. said: ‘* That has gone since Blunt v. Park 
Lans Hotel, Ltd., decided that the privilege of not answering such questions * 
as being incriminating had become obsolete.” 

27 [1934] 1 K.B. 650, at 666. 

28 [19423] 2 K.B. 258, at 257. 


Vor. 28 19 
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10 Q.B.D. 110. A party can also claim privilege against dis- 
covery of documents on the like ground: see Hunnings v. 
Williamson (1888) 10 Q.B.D. 459. Is there, then, except in a 
case of a clerk in holy orders, any reasonable likelihood that 
such interrogatories would expose a person to ecclesiastical 
penalties? It is purely fantastic to suppose anything of the 
sort.” 


He would have none of it. Since, therefore, an admission of 
adultery does not expose the deponent criminally to a charge, 
penalty or forfeiture, why should the privilege continue? It Is 
true that the privilege is confined to proceedings instituted in conse- 
quence of adultery, that is to say, when a person has to face a 
charge of adultery, but it does not apply in other cases. In 
criminal cases the privilege is the other way round. By the 
Criminal Evidence Act, 1898, accused persons are compelled to 
answer questions in cross-examination tending to criminate them of 
the offence charged, but may not be asked questions tending to 
criminate them as to other offences.” 

The privilege against self-incrimination does not apply to civil 
cases, that is to say, it is never applied to protect a witness against 
a civil liability, and matrimonial offences come clearly within the 
civil jurisdiction and not criminal. 

The scope of the privilege in any event is very narrow. If a 
person denies adultery in the witness box, he can be cross-examined 
about it.*° If there is a charge of adultery in a petition, and the 
petitioner establishes a prima facie case, then if the respondent 
does not deny his adultery in the witness box, almost inevitably it 
follows that the adultery will be held to be proved. It is true 
there is the case of Poyser v. Poyser,** where it was stated by the 
Court of Appeal that the court need not necessarily take the failure 
strongly against the party, or as a proof of guilt if he does not deny 
adultery, but that was a very peculiar case where the husband had 
four times alleged adultery against his wife in the magistrates’ 
court, and each time she denied it on oath and had been cross- 
examined. When the charge was repeated in the Divorce Court, 
counsel refused to allow her to deny it to save her from further 
cross-examination, but even in that case the court held that there 
should be a new trial. As a matter of practice, once a prima facie 
case has been established and the accused party does not deny 
the allegation on oath, a finding against him is almost inevitable 
except in the most exceptional circumstances. 


29 61 & 62 Vict. c. 86, 8. 1 (e) and Q). 

30 There ıs a conflict of view on the point whether, on a denial of one allegation 
only, as of adultery with a particular person, the privilege may be claımed ın 
respect of a different allegation. Bee Morton v. Morton |1987] P. 161; 
MaolIntyre v. MacIntyre [1946] 1 All E.R. 121; and Barber v. Barber [1949] 
P. 169, and compare with the earlier cases referred to ın Cowen, ‘‘ Adultery 
and the Privilege against Self-Crimination ° (1949) 65 L.Q.R. 878. 

31 [1952] 2 All E.R. 949. 
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Two recent cases on this subject are of interest, and show quite 


"clearly how the privilege is dependent on the form of the 


* 


+ 


proceedings. 

The first case is Corfe v. Corfe,*? in which the husband petitioned 
for the dissolution of his marriage on the grounds of his wife’s 
adultery and desertion. The wife filed an Answer denying the 
adultery and cross-petitioned for a decree on the ground of her 
husband’s desertion. The wife did not, in her evidence in chief, 
deny, committing adultery, but it was held that she could be cross- 
examined because her Answer had been verified by affidavit and 
therefore her denial on oath became evidence in the proceedings 
within the meaning of section 82 (8) of the Matrimonial Causes Act, 
1950. The strange thing is that if the wife had merely filed an 
Answer containing a simple denial, and not cross-petitioned, it would 
not have been necessary to verify her Answer by affidavit, and 


‘therefore she could not have been cross-examined.” To take the 


matter a step further, supposing the wife had issued a petition on 
the ground of desertion and the husband had, by his Answer, cross- 
petitioned on the grounds of adultery and desertion and she had 
merely filed a Reply limited to a statement that the Petitioner 
joined issue on the allegations made in the Answer, it would still 
not have been necessary for her to have verified her Reply by 
affidavit, and therefore she would not have been lable to cross- 
examination. 

The second case is that of Haynes v. Haynes and Sawkill,** in 
which the husband, in his Petition, alleged adultery against his 
wife and the wife, by her Answer, admitted adultery but alleged 
condonation, connivance and conduct conducing. She cross- 
petitioned for divorce on the ground of cruelty and asked for discre- 
tion. When the husband was cross-examined it was proposed to 
ask him whether he had committed adultery. It was conceded that 
the question was relevant, but it was argued that the husband was 
entitled to the protection of section 82 (8) of the Matrimonial 
Causes Act, 1950. The judge, Wrangham J., held that the question 
could not be asked on the ground that the proceedings were insti- 
tuted in consequence of adultery, and that the wife’s cross-petition 
was not a separate proceeding. 

While ‘no doubt the decision was correct, it exposes the com- 
plete fatuity of the rule, since if the wife had commenced pro- 
ceedings on the ground of cruelty, as she might well have done, then 
the proceedings would not have been instituted in consequence of 
adultery even though the husband had cross-petitioned on the 
groung of the wife’s adultery, and in those circumstances the 
husband would have had to answer questions concerning his 
adultery. 


32 [1960] 1 W.L.R. 208. 
33 Divorce rule 17 (1), Matrimonial Causes Rules, 1957. 
31 The Times, April 8, 1960. 
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In 1949, Mr. Zelman Cowen in an article * said: 


“The truth seems to be that it is virtually impossible 
to produce a rational justification for the existence of the 
privilege,” 


And he wondered why it had been re-enacted in 1925. 

Having regard to all these considerations, is it not time that 
this Adulterers’ Charter (and a very poor charter it is) be abolished, 
certainly as regards parties to proceedings? As regards witnesses, 
different considerations apply, but if witnesses are to be protécted, ° 
it is suggested that it should not be limited to cases where proceedings 
are instituted in consequence of adultery, but in all proceedings 
where adultery is in issue or has been alleged. 

There is at present before Parliament a Matrimonial Proceed- 
ings (Magistrates’ Courts) Bill which consolidates with important 
amendments the Summary Jurisdiction (Separation and Mainten- 
ance) Acts, 1895 to 1949, and related enactments governing the 
jurisdiction of magistrates’ courts in matrimonial proceedings. Is 
not this a good opportunity to clarify and bring up to date the 
law on the subject of this privilege? 

LroneL Rosen.* 


35 See note 80, 
* LLM; Solicitor of the Supreme Court. 
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STATUTES 


Tne OBSCENE PUBLICATIONS Act, 1959 


Tars Act is described in the Long Title as “f An Act to amend 
the law relating to the publication of obscene matter; to provide 
for the protection of literature; and to strengthen the law con- 
cerning pornography.” It is a compromise measure, the result 
of a long struggle between the Home Office and the would-be 
reformers, which began over five years ago, and was only brought 
to a successful conclusion by the patience and diligence of the 
small group of private Members of Parliament who were determined 
to see it through. The steps in the parliamentary history of the 
measure are described by Mr. Roy Jenkins, M.P., elsewhere.’ The 
law of obscene publications is now consolidated by the Act, so 
that henceforth all prosecutions will be under its provisions. 


Defects tn the ewisting law 

It was almost universally acknowledged that there were, prior 
to this Act, serious defects in the existing law relating to obscene 
publications, both with regard to the misdemeanour of publishing 
an obscene libel and with regard to the destruction order procedure 
under the Obscene Publications Act, 1857.2. The main complaints 
were as follows: 


1. The so-called ‘* Hicklin test *’* of the tendency of the matter 
in question to deprave and corrupt those whose minds were 
open to immoral influences and into whose hands a publica- 
tion of this sort might fall, was felt to be unduly narrow 
and unfair in its scope and operation. It failed to make 
the intention of the accused the paramount consideration, 
and subjected him to an objective test with regard to the 
tendency or likely effect of the work in question. The courts 
‘had shown themselves to be extremely capricious in the 
application of this test. 

2. The possibility that a work might be judged on the strength 
of isolated passages instead of by looking at the work as a 
whole. 

8. The non-availability of any defence of publication for the 
public good. 

7 Jenkins, ‘‘ Obscenity, Censorship, and the Law: The Story of a Bl,” 

“Te eee Vol. XIT, No. 4, October 1969, p. 62 et se 

2 For a full critique, see Norman St. John- Btevas, Obscenity and the Law, 

1956. See also the present writer's article, ‘‘ Obacenity in Modern English e 


Law,” Law and Contemporary Problems, Autumn 1955, p. 680 et seg 
3 Danvad from Cockburn O.J.'s judgment in R. v. Hioklin (1888) LR. 3 Q.B. 
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4. The non-availability of any right to tender expert evidence , 
as to the literary or artistic merits of the work in question. 

5. Destruction orders might be made without giving the author 
or publisher any notice of the proceedings. or any oppor- 
tunity to be heard. 


The struggle for reform 


Criticism of the existing law came to a head following seyeral 
prosecutions of reputable publishers in 1954. The Society of 
Authors formed a committee to consider the existing law and to 
recommend reforms. The case for reform was submitted to the 
Home Office, together with a draft Bill, which was published in 
February 1955. It was hoped that the Government would intro- 
duce a comprehensive measure dealing with this as well as with 
the problem of horror comics, which was greatly exercising the 
public at that time. Instead, the Government limited its pro- 
posals to a measure dealing with horror comics, which became law 
as the Children and Young Persons (Harmful Publications) Act, 
1955. This preserved the Hicklin test of the tendency to corrupt, 
but it did insist that the work in question must be looked at as a 
whole. The would-be reformers showed their disappointment by , 
introducing their own Bill under the Ten-Minutes Rule, and by 
putting down a whole series of limiting amendments to the Govern- 
ment’s Bill. It was not possible to make much further progress 
in 1955 because of the impending General Election, but in the 
autumn a Private Member received a place in the ballot for Private 
Members’ Bills. When he introduced a Bill to deal with obscene 
publications it was talked out. 

A year later another Private Member secured a place in the 
ballot, with much greater prospects of success, and in the debate 
on the Bill in March 1957 the Government suggested that the whole 
matter should be referred to a Select Committee for examination, 
and this was done. The Committee was divided between 
“< reformers °” and ‘* censors,’? and the result was inevitably a 
compromise report. Additional powers of search and seizure for 
the police were recommended, but at the same time many liberal 
provisions were espoused, the most disputed being that relating to 
the availability of expert evidence on the literary or artistic merit 
of the work. The Report of the Committee was published in March 
1958, and a new Bill was introduced to implement its recom- 
mendations. The hope that it might be possible to persuade the 
Government to accept responsibility for this measure proved 
illusory, but the Bill was introduced under the Ten-Minutes Rule, 
only to lead to inevitable failure. It was then that Sir Alan 
Herbert decided to stand for the East Harrow by-election, con- 
fining his platform almost entirely to this issue of the blocking of 


4 H.O. 128-I of 1958. 
e 
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the reform of the law relating to obscene publications. The result 
"was a sudden change of heart at the Home Office, and the promise 
of a debate and an unopposed Second Reading for the Bill. 
However, all was not yet in the bag, for at the Committee Stage 
a strenuous battle had to be fought with the representatives of the 
Home Office, who resisted the liberal provisions of the Bill at 
every point. Eventually some degree of success was achieved, 
including the restoration of the “‘ expert evidence”? clause, but 

. the Government still fought to strike it out, and objection was 
also made to the clause requiring the consent of the Director of 
Public Prosecutions to the institution of proceedings for obscene 
publications. In the result, the latter clause was dropped, the 
former retained, and the Bill went through the Commons and the 
Lords without much further mutilation. It is a monument to the 
persistent efforts of its promoters. 


The new law 


It may be convenient in discussing the new law to follow as 
closely as possible the five main defects of the old law which have 
been outlined above. 


1. The Hicklin Test 


The Select Committee did not consider it advisable to depart 
substantially from the definition of obscene libel laid down in R. v. 
Hicklin,® notwithstanding all the criticism. It considered that 
judicial interpretation had removed some of its vagueness and 
uncertainty, and that it would be a mistake to start afresh with a 
completely new definition. This much was conceded by the Society 
of Authors in giving evidence, though originally they had advocated 
much more drastic changes. Section 1 of the new Act provides that 
an article shall be deemed to be obscene 


if its effect or (where the article comprises two or more 
distinct items) the effect of any one of its items is, if taken as a 
whole, such as to tend to deprave and corrupt persons who are 
likely, having regard to all relevant circumstances, to read, 
see or hear the matter contained or embodied in it. 


The Select Committee desired to clarify the test with regard to the 
classes of persons affected by the obscenity, so as to reproduce the 
effect of the extremely intelligent judgment of Stable J. in R. v. 
Secker & Warburg. The test should be the persons likely to see 
or read the matter in question, and it should not simply be a 
question of the tendency to deprave and corrupt the young of 
either sex, as had sometimes been held in the past. For, as 
Stable J. had said, a great mass of literature was from many 


56 Loc. ct. note 8, supra. 
6 [1954] 1 W.L.R. 1188. 
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angles wholly unsuitable for reading by the adolescent. The 
Committee rejected the somewhat narrower test suggested by the 
Society of Authors, that the criterion should be the persons to or 
among whom the matter was intended to be distributed, circulated 
or offered for sale, and, it is submitted, mghtly so. 


2. The dominant effect of the work 


The Select Committee favoured the test of the dominant effect 
of the work, and believed that the courts usually acted on’this 
principle, but they considered that the matter should be made clear 
in the new law. Section 1 incorporates the requirement that the 
work shall be taken as a whole. Section 1 also defines the term 
“ article ?? and the notion of publication, for the purposes of the 
Act, and section 2 (1) creates the new offence of publishing an 
obscene article, to take the place of the misdemeanour of publishing 
an obscene libel at common law, which will no longer be available 


(s. 2 (4)). 


8. The defence of innocent dissemination 


Under the provisions of section 2 (5) a person shall not be 
convicted of an offence of publishing an obscene article if he proves , 
that he had not examined the article in respect of which he is 
charged and had no reasonable cause to suspect that it was such 
that his publication of it would make him liable to be convicted 
of an offence under this section. 

This provision carries out the recommendation of the Select 
Committee, and affords a defence to booksellers and lending 
libraries similar to that available to them already under the 
Children and Young Persons (Harmful Publications) Act, 1955. It 
would also appear to apply to importers.’ 


4. The defence of public good 


The test of literary or artistic merit of the work as a defence, 
which the Society of Authors suggested and the Select Committee 
accepted and recommended, finds expression in the Act in the guise 
of the defence of publication for the public good (s. 4). This 
defence applies alike to proceedings for publication of an obscene 
article under section 2 and to proceedings for forfeiture under 
section 8 (which, as we shall see below, now take the place of 
proceedings for a destruction order under the Act of 1857). 
“ Public good’ is defined as publication “in the interests of 
science, literature, art or learning, or of other objects of general 
concern.’ Stephen had formulated a similar defence in his Digest 


e T Cf. the law of contempt of court, which has been criticised in the pamphlet by 
Justice, Contempt of Court, 1959. Clause 11 of the Administration of Justice 
Bill (H.L. 69 of 1959-80) seeks to deal with this problem in terms very 
similar to those in the Obscene Publications Act, 1959. 
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of the Criminal Law many years ago,® and it had been accepted 
in at least one case of a prosecution for the misdemeanour.* Under 
the Act of 1857 the courts sometimes had this consideration in 
mind in dealing with proceedings for a destruction order. Now it 
is specifically laid down in the new law as an available defence 
(s. 4 (1) ), and this is very satisfactory. 


5. Eapert evidence 


Section 4 (2) provides that the opinion of experts as to the 
literary, artistic, scientific or other merits of an article may be 
admitted in any proceedings under the Act, either to establish or 
to negative “‘the said ground.” These last three words clearly 
link the admission of expert evidence with the previous subsection 
enacting the defence of publication for the public good. It would 
seem therefore that expert evidence is not available for any other 
purpose, for example, the prosecution could not call expert evidence 
to show the tendency to deprave and corrupt. This is a matter on 
which the jury or the bench must exercise their own judgment. But 
it is likely that in any case of doubt the defence would raise the 
defence of public good, and the matter would then be at large. 


6. Forfeiture orders—new procedure—who can appear 


The Act repeals the Obscene Publications Act, 1857, which 
provided the cumbersome procedure for destruction orders, and sub- 
stitutes a new procedure for obtaining forfeiture orders (s. 8). In ` 
such proceedings it is expressly provided that not only shall the 
distributor be entitled to appear but ‘‘ the owner, author or maker 
of any of the articles brought before the court, or any other person 
through whose hands they had passed before being seized ”’ shall 
be entitled to appear to show cause why the articles should not be 
forfeited. 


7. Enlarged police powers of search and seizure 


The powers of the police have been enlarged in the following 
respects : 

(i) Whereas previously in order to obtain a search warrant under 
the Act of 1857 the police had to swear that obscene articles had 
been sold, distributed, lent or otherwise published, now it is suffi- 
cient to satisfy a justice of the peace on sworn information that 
obscene articles are being kept for publication for gain. 

(ii) Under a search warrant, the police will henceforth be 
entijled to seize not only any obscene articles found but also any 
documents found on the premises which relate to a trade or busi- 
ness there carried on. Similar powers already exist relating to 


8 Bee J. F. Stephen, A Digest of the Criminal Law (Sth ed. by L. F. Sturge, 
1950), Art, 228, pp. 172-178. 
9 R. v. De Montalk (1982) 93 OCr.App.R. 182 at 188. 
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other anti-social offences, and the Select Committee recommended 
this and the foregoing change. 

(iii) Hitherto no powers existed under the Act of 1857 to obtain 
search warrants for stalls or vehicles. Following another of the 
Select Committee’s recommendations, the new law extends to cover 
stalls or vehicles where obscene articles are kept for publication 
for gain. 


8. Heavier penalties ° 


The misdemeanour of publishing an obscene libel was punishable 
as a common law misdemeanour, which meant that no maximum fine 
or period of imprisonment was fixed by law. In future there will 
only be the statutory offence under section 2, and Parliament had 
to decide what penalties were appropriate. The penalties provided 
are slightly heavier than those recommended by the Select Com- 
mittee, and are as follows: 


(a) on summary conviction a fine not exceeding £100 or 
imprisonment for a term not exceeding six months; 

(b) on conviction on indictment, a fine of unlimited amount or 
imprisonment not exceeding three years or both. 


The Select Committee had recommended that the maximum 
imprisonment under (a) should be four months, and that the maxi- 
mum fine under (b) should be £2,000. 


Eatent and effect of the changes 


Mr. Roy Jenkins, M.P., has warned us that the extent of the 
advance which the Act has achieved should not be exaggerated. 
** The promoters of the Bill were far from getting all they wanted.” *° 
Of the Select Committee’s reeommendations, the most notable omis- 
sion is the proposal that the consent of the Director of Public 
Prosecutions be required for any proceedings. This was urged on 
the ground that only in this way could uniformity of standards 
of enforcement of this law be ensured. The police are already 
obliged to report to the Director any cases of obscene libel which 
they consider warrant prosecution, and the Director and his staff 
no doubt exercise considerable direct and indirect influence. But 
it seems a pity that in a matter of this nature, the opportunity was 
not taken to require consent of the Director before proceedings are 
taken. Another omission appears to be the power which the Select 
Committee proposed should be given to a trial court in proceedings 
for the misdemeanour to order the destruction of the articles in 
question, in the event of a successful prosecution. Apart from these 
omissions, the Act appears to incorporate all the Select Committee’s 
recommendations. It remains to be seen what effect the new law 
will have in practice, and how it will be administered. 


J. E. Harn WILLIAMS. 


= 


19 Loc. ott. note 1. 
e 


May 1960 STATUTES 291 


THe Leorrmacy Act, 1959—A MATTER OF PRINCIPLE 


In his note on the Legitimacy Act, 1959, Professor Kahn-Freund 
points out that the common factor of many of its provisions is ‘f to 
reduce the incidence of illegitimacy and also further to reduce the 
difference between the status of legitimate and illegitimate child- 
ren.’?? This trend can be seen in other statutes,’ and, indeed, the 
judges themselves have not been slow to reflect the change in 
, Public opinion on this subject. However, it is the object of this 

“note to deal with one aspect of the 1959 Act which was not touched 
upon by Professor Kahn-Freund but which will be thought by 
some people to be one of its most significant features. 

Prior to the Legitimacy Act, 1959, if a custody dispute arose 
between the parents of an illegitimate child it could only be settled 
either on the mother’s application in the Queen’s Bench Division 
for a writ of habeas corpus or on the father’s application in the 
Chancery Division for the child to be made a ward of court and 
for physical custody to be entrusted to him.’ As Professor Kahn- 
Freund points out in his note *® it will now be possible as a result 
of section 8 (1) of the 1959 Act for such a dispute to be settled 
under the Guardianship of Infants Acts, and, in particular, the 
cheap and speedy summary procedure provided by these Acts will 
be available to both parents without distinction. Hence procedur- 
ally the lot of both parents has been improved but how, if at all, 
has the new Act affected the principles governing such disputes? 

Until the 1959 Act it seems tolerably clear that in a dispute as 
to the custody of an illegitimate child the mother could stand on 


i (1960) 23 M.L.R., pp. 56-60. 

2 Ibid. p. 56. 

3 See, e.g., the Matrimonial Proceedings (Children) Act, 1958, which, inter alsa, 
gives the High Court power, in certain circumstances, to deal with the custody 
of the illegitimate child of one of the parties to a matrimonial dispute. The 
principles to be apphed to such a disputé are not specified but presumably the 
plan pat forward by the natural parent will generally prevail unless it 18 
shown to be detrimental to the child's welfare ın some very serious and 
important respect. 

4 See, ae Brock v. Wollams [1949] 2 K.B. 388 (illegitimate child held to be a 
‘* member of the tenant's family ’' for the purpose of succeeding to a statutory 
tenancy under s. 12 (1) (g) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920); Galloway v. Galloway [1055] 8 All E.R. 429 (the words 
‘‘ghildren the marriage of whose parents is the subject of the proceedings "’ 
in s. 26 (1) of the Matrimonial Causes Act, 1950, held to include an illegitimate 
child of the parties, thereby giving the Divorce Court power to deal with its 
custody, etc.); Re D. (An Infant) [1968] 8 All E.R. 716 (where ıt was held 
that the mother of an illegitimate child could adopt it on her sole application, 
thereby removing a number of the legal disadvantages of araa But 
contrast Re Makein (deceased) [1955] Ch. 194, where it was held that the words 
‘infant son'’ in s, 1 (1) of the Inheritance (Family Provision) Act, 1988, do 
not include an illegitimate child so as to enable him to claim on his father’s 
estate, The Legitimacy Bill, as presented in the Commons, contained a clause 
which would have reversed this decision, but it was deleted during the passage 
of the Bill, 

5 See, e.g., Re A. (An Infant) [1955] 2 All E.R. 202. 

e€ Loc. oit. p. 59. : 
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her equitable rights’ irrespective of whether the other party to the 
dispute was a stranger or the child’s father.’ Section 1 of the 
Guardianship of Infants Act, 1925, which makes the welfare of the 
child the first and paramount consideration in certain types of 
custody dispute, never appears to have applied to a dispute involv- 
ing an illegitimate child. This meant that the plan proposed by 
the mother normally prevailed unless the party opposing it could 
show that such plan was detrimental to the child’s welfare in some 
very serious and important respect.’ Thus, the father of an ilegiti- 
mate child, who desired to obtain custody, was faced not merely 
with procedural difficulties but also with grave disadvantages on 
matters of substance.*° Has the 1959 Act done anything to remove 
these disadvantages and to give the father of an illegitimate child 
similar rights in relation to its custody as those given to the mother 
of a legitimate child by the Guardianship of Infants Acts, 1886- 
1925? 

If the Legitimacy Act, 1959, had been accepted in the form it 
was presented to the House of Commons by its sponsors a satisfac- 
tory and categorical answer could have been given to this question 
since clause 8 provided that, ‘‘ At the end of section one of the 
Guardianship of Infants Act, 1925, shall be added the words, ‘ For 
the purposes of this section the word “‘ infant ” shall include legiti- 
mate and illegitimate infants.’ ’’ Having regard to the width of the 
introductory words of section 1 of the 1925 Act 1? this would have 
meant that in any custody dispute between the parents of an 
illegitimate child, irrespective of the procedure chosen to settle it, 
the court would have been entitled to ignore the mother’s equitable 
rights and give first and paramount consideration to the child’s 
welfare. However, this clause does not appear in the Act which 
instead provides that 17—~ 


“ Subject to the provisions of this section, the following 
enactments relating to the custody of infants, that is to say— 


7 Modified sometimes by ss, 1 and 8 of the Custody of Children Act, 1891. 
Thus, ¢.g., where she has allowed someone else to bring up her child for such 
s length of time and in such circumstances as to show that she was unmindful 
of her parental duties, the court is directed not to order the child to be 
restored to her unless she satisfies the court that, having regard to the welfare 
of the child oe is the sole criterion), she is a fit person to have its custody 
(see 8. 8). Act, which was designed to remove some of the terrors of 
de facto adoption, appears to have been largely forgotten since the introduction 
of statutory adoption in 1926, but it could provide a valuable weapon of defence 
in many of the tragic cases which from time to time appear in the Press. 
See, ¢.g., Re G. (An Infant) [1956] 2 All E.R. 876. 

For the difference between the equitable welfare concept and its statutory 

counterpart, seo Re J. M. Carroll [1981] 1 K.B. 817. 

10 Moreover, sven in the more limited sphere of access his stake was small, 
one judge having suggested that the general principle that it 1s in a child’s 
interests to know both parents is not neceassrily applicable in the case of 
ulegitimate children (Lord Evershed M.R. in Re G. (an Infant) [1956] 2 AU 

e H.R. 876, at pp. 879-880). 

11 “ Where in any proceeding before any court . . . the custody or upbringing of 
an infant .. . is im question. .. .” 

12 See g, 3 (1). 
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(a) section five of the Guardianship of Infants Act, 1886 
(which enables the court to make, on the application of 
the mother of an infant, orders regarding the custody of 
the infant and the right of access thereto of either 
parent); and 

(b) section sixteen of the Administration of Justice Act, 
1928 (which enables the court to make orders under the 
said section five on the application of the father of an 
infant), 

* shall apply in relation to an infant who is illegitimate as they 
apply in relation to an infant who is legitimate, and references 
in those enactments, and in any other enactment so far as it 
relates to proceedings under the said section five, to the father 
or mother or parent of an infant shall be construed . 
accordingly.” 

Whilst this subsection is an improvement on the original Bill 
in that it makes available to the parents of an illegitimate child 
the procedure provided by the Guardianship of Infants Acts for 
settling their custody disputes 1° it is not quite so satisfactory when 
looked at from the point of substance. No doubt the words “* any 
other enactment ” include section 1 of the Guardianship of Infants 
Act, 1925, which has, since 1925, made the welfare of the child the 
first and paramount consideration in all custody disputes fought out 
under the Guardianship of Infants Acts.‘ However, the words “‘ so 
far as it relates to proceedings under the said section five ’’ appear 
to confine the application of section 1 of the 1925 Act, so far as 
illegitimate children are concerned," to custody disputes fought out 
within the framework of the Guardianship of Infants Acts. Accor- 
dingly, the mother of an illegitimate child can apparently still 
preserve her equitable rights,'* even against the father, by applying 
for a writ of habeas corpus. It may be that history will in a per- 
verse way repeat itself, and that we shall now see the judges of the 
Queen’s Bench Division staying the mother’s application for a writ 
of habeas corpus to allow the father time to invoke the new statu- 
tory jurisdiction of the Chancery Division. 

That the principles relating to the custody of legitimate and 
illegitimate children should differ is at least understandable, but that 
the principles in relation to illegitimate children themselves should 
depend upon a matter of procedure is ridiculous and, probably, 
accidental. All this lends support for Professor Kahn-Freund’s 


13 Thereby reversing Re C. T. (An Infant) [1967] Ch. 48. 

14 Prior to the 1925 Act such disputes were governed by the principles laid down 
in s. 5 of the 1886 Act, which directed the court to have regard “to the 
prelfare of the infant, and to the conduct of the parents, and to the wishes as 
well of the mother as of the father." 

15 So far as a legitimate child is concerned, s. 1 of the 1925 Act applies if the 
dispute is between his pores or between the respective sides of his family 
after the death of both his parents regardless of the procedure chosen to settle 
the dispute. See, e.g., Re Collins (An Infant) [1950] Ch. 498, 

18 Modified, in some cases, by ss. 1 and 8 of the Custody of Children Act, 1891 
(s88 note 7, supra). 
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plea for a general consolidation of the statute law on domestic rela- 
tions.” The piecemeal way in which this branch of our law is at 
present developing leads to considerable confusion,** and makes the 
subject extremely difficult to teach.’ 


17 
18 


19 


D., L. Buen. 


Op. cit. p. 58. 
Thus, ee s. 12 (1) of the Adoption Act, 1950, which provided, that an 
affiliation order should cease to operate if the mother of the child, havin 
adopted it on her sole application, subsequently married, completely ignor 
the National Assistance Act, 1948, which abolished a step-father’s financial 
responsibility for his step-children (the position has now been righted by the 
Adoption Act, 1058). Agam, valuable time is being wasted by Committees 
considering recommendations for changes m the law when there 1s already an 
existing enactment to deal with the point (see para. 191 of the Report of the 
Departmental Committee on the Adoption of Children, and for the existing 
statutory provision, see s. 2 of the Custody of Children Act, 1891). 
This is especially true of the law relating to children which frequently has to 
be taught to social workers with little general background in the law and little 
time at their disposal. The principles relating to custody are particular 
confusing to them yet they are so fundamental since most of the statutes wit 
which they will eventually come into contact daily modify these principles to 
secure more room for the courts to advance the welfare of children. 

a 


TREATIES 


Tue Free TRADE ASSOCIATION AND THE COMMON MAREKET 
COMPARED 


, It is not easy to introduce free trade among a group of countries, 


and before any treaty can be drawn up the countries concerned 
must be very clear about what exactly it is that they wish to 
achieve. Shall the treaty merely lower tariffs between the member 
states, or shall it in addition establish a common external tariff in 
relation to third countries? Shall the treaty merely create free 
trade, or should it also create some form of political union between 
the member states? Is the treaty to be a tentative step, from 
which any party can withdraw, or shall the arrangement be 
permanent and irrevocable? 

To these three questions the European Free Trade Association * 
and the European Common Market,” the Seven and the Six, have 
each given different answers. When completely carried into effect, 
the Free Trade Association Treaty will end ‘‘ internal ” tariffs and 
quotas, that is to say the obstacles to free trade between the 
members of the Association, but it will still leave each of those 
members quite free to regulate its trade with outside countries as 
it pleases. The Common Market, on the other hand, will eventually 
be surrounded by a common external tariff against all non-member 
states, including, of course, all of the Seven. The Free Trade 
Association Treaty merely ends tariffs between sovereign states, 
the Common Market goes further and creates a community of 
nations, with a political structure, a parliament and a court: any 
party can withdraw from the Free Trade Association,’ no party 
can withdraw from the Common Market Community. 

In the light of this, it may be of value to compare the solutions 
of these two free trade agreements to the problems of introducing 
free trade. 


Problems to be solved 


To bring about free trade, one must, of course, first decide the 
countries between which it is to occur, and then in respect of what 
goods. This done, various obstacles have to be removed. 

First, a state must no longer be able to limit the quantity of 
the, free trade goods coming in, or to impose import duties upon 
them and, once in the country, the goods must not be treated in 


1 Text of Convention and other documents, H.M.S.0., Cmnd. 906, price 3s. 
2 Treaty establishing the European Economic Commun’ , H.M. 8, , price 108. 


3 European Free Trade Association Treaty, Art. 42. is done merely 
giving twelve months’ notice in writing to the Government of Sweden: tbid. 
295 ú 
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any way differently from home produced goods. Secondly, and 
as a converse to this, duties must not be placed upon exports, nor “ 
must state subsidies within the country assist goods destined for 
export more than they assist goods for home consymption. 

With this go the problems of unemployment, of monopolies 
and restrictive practices, and finally, and the most important from 
the lawyer’s point of view, the administrative machinery and the 
legal means of preventing evasions. 


The Solution of Free Trade Association 


The Free Trade Association is an agreement between seven 
states.* It expressly does not cover agricultural products,’ except 
that these are not to be subsidised so as to damage the interests 
of other member states,° and provisions concerning fish have not 
yet been drawn up.” With these exceptions, the Agreement broadly 
covers all goods wholly or for the greater part produced within one 
of the member states.’ 

When, in 1959, goods were imported into one member state from 
another under a quota specifying the amount that might be so 
imported, that amount must be increased by at least 20 per cent. 
on July 1, 1960,° and by at least the same amount annually until 
the quota ceases to exist.*° 

Import duties are all to be eliminated by January 1, 1970,"* 
unless an earlier date has been decided upon. This elimination 
is, however, to be gradual, the first reduction to be made on July 1, 
1960, being of 20 per cent. of the duty as it was on January 1, 
1960. Lf, however, these reductions cause an appreciable rise in 
unemployment due to a substantially decreased demand for the 


4 Austria, Denmark, Norway, Portugal, Sweden, Switzerland and the United 
Kingdom. 

5 Art. 21, para. 1. 

6 Art. 24, para. 1. 

T Art, 28. An examination into arrangements to govern the trade in fish is to 
pogin Parore January 1, 1981, and be concluded before Jannary 1, 1962: 

8 Art, 4, para. 1. To obtain the advantages of the Treaty, goods are required 
to be accompanied either by a declaration of origm completed by the last 
producer of the goods within the Fres Trade Ares, or by a certificate of origin 
given by s government anthority or authorised body ag nme anal the 
exporting member state: Annex B, Rule 8, para. 1. The form this docu- 
mentary evidence is to take is set out in Annex B, Schedule IV, published 
separately from the Treaty: Cmnd. 906—I. 

? Art. 10, para. 1. 

10 Art, 10, para. 7. If, however, compliance with these provisions would cause 
* serious difficulties," alternative arrangements can be authorised: Art. 10, 
para. 8. Quantitative restrictions can at any time be reimposed for the purpose 
of safeguarding a state’s balance of payments: Art. 19, para. 1. 

11 Art. 8, para. 3 (b). 

12 Art, 8, para. 5. 

13 Art, 3, para. 2 (a). Thereafter further reductions, each of 10 per cent., are to 

e be made on January 1, 1964, July 1, 1963, and thereafter on January 1, 
annually, until 1970: Art. 3, para. 2 (a). Each state has declared its readiness 
to reduce these duties at a quicker speed if its financial position, ete., allow: 
Art. 3, para. 4. i 
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a 


ee 


a 


Max 1960 TREATIES 297 


home-produced product, the member state concerned may. be autho- 
“rised by the Council to lower import duties at a different rate, 
but even so the final elimination must still be by January 1, 1970." 

Once foreign goods have entered a country, the state concerned 
shall not impose upon them any purchase tax or similar charges not 
imposed upon similar domestic goods.** 

Export duties are to be ended at a much faster rate and all will 
be illegal by January 1, 1962.7 
. Government subsidies to exporters, as well as all other less 
obvious assistance to the export trade, such as a bonus upon 
exports, or a remission of purchase tax, are all declared illegal 
immediately.** 

The problem of possible unemployment is not dealt with in the 
treaty, except to the extent that has been noticed above, whereby 
a state may be authorised to delay its gradual elimination of quotas 
if an increase of foreign goods is the cause of the unemployment. 
Apart from this, the state must solve its own problems of retraining, 
rehousing and re-equipping, for, whatever the level of unemploy- 
ment, all import duties must be eliminated by 1970. 

All monopolies and restrictive practices are declared to be 
incompatible with the treaty.’* If a member state considers that 
free trade is being prevented as a result of the existence of any of 
these, in default of a settlement, the case may be referred to the 
Council,?° whose powers in this matter are set out below. 

Each state is to be represented on this Council and is to have 
one vote.?4_ The number of representatives of each state is not 
specified in the treaty, and there is no requirement that the represen- 
tatives should be appointed for any particular period of time. This 
may well prevent any corporate feeling being established among 
the representatives. 

The functions of the Council are both political and judicial. 
It is to decide such matters as whether a state may delay its reduc- 
tion of import duties,?* and for what period of time a state may 


14 Art. 20, para. 4. 

15 The only exception to this is the case of Portugal, whose import duties are only 
to be reduced by 50 per cant. by 1970 and are only to be finally abolished by 
January .l, 1980: Annex G. I, paras 4 (a) and 6 (c). 

18 Art. 6, para. 1 (a). Where there are no similar domestic goods, the purchase 
tax, eto., must not exceed that umposed upon goods which may be substituted 
for those imported: Art. 6, para. 1 (b). 

17 Art. 8, para. 1. 

i8 Art. 18, para. 1, and Annex C. A state, however, still has the mght to restrict 
exports of artistic treasures and gold, and to make provisions governing public 
morals and public health: Art. 12. 

19 Arif 15, para. 1. Monopolies and restrictive practices are not rendered suto- 
matically void by the treaty, but a member state which allows them to continue 
18 in breach of the treaty and may be cited before the Council by another 

. member state. 

20 Art. 31, para. 1. 

21 Art. 32, para, 2. 

42 Art. 20, para. 4. 
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retain its reimposed quantitative restrictions.** It is also to the, 
Council that any member state may appeal if it considers that 
another member state is not fulfilling all its duties under the treaty, 
including its duty to abolish monopolies and restrictive practices.** 
If such an appeal should be made, the Council can refer it to an 
examining committee ** which is to be an ad hoc body of an 
unspecified number of persons selected for ‘* their competence and 
integrity.” 7° In the light of their report and of its own opinions 
on the matter, the Council, by a majority vote,” may make such « 
recommendations as it considers appropriate.” 

If this recommendation is not obeyed, the Council, again by a 
majority decision, may as a sanction authorise the other member 
states to reimpose import duties and restrictions.** The defaulting 
state can then, as at any other time if it so wishes, give one year’s 
notice and withdraw from the agreement altogether.*° 


The Solution of the Common Market 


The six countries of Europe *! which had already in 1951 adopted 
free trade in coal and steel,*? have decided to extend it to all other 
goods as well, whether wholly produced in a member state or 
incorporating products produced in countries outside the com- 
munity.** However, unlike in the case of the Seven, this free trade 
includes agricultural goods and fish.** It also includes services, 
such as transport and banking, and artisan and professional activi- © 
ties,°* the right to set up business in other member states,°’ to 
move capital freely ** and, finally, the right for workers to move 
freely from one member state to another.** 

Where in 1958 a member state had a quota as respects goods 
from another member state, this quota was to be granted to all the 
other member states and in January 1959 was to be increased by 
20 per cent. and thereafter annually by the same amount.*® 


33 Art. 20, para. 1 (b) (i). 

a4 Art. 81, para. 1. 

25 Art. 81, para. 1. The matter shall be so referred at the request of a member 
state: Art. 31, para. 2. 

26 Art. 88. It is not clear whether the term ‘‘ competence ’’ implies that they 
must be lawyers. 

27 The accused state has the right to vote on thia matter. ‘ 

28 Art. 31, para. 8. 

a9 Art. 81, . 4, 

30 Art. 42, oe 

31 France, Western Germany, Itely, Belginm, the Netherlands and Luxembourg. 

32 ‘Treaty establishing the European Coal and Steel Community. 

33 European Economic Community Tresty, Art. 9, para. 1. 

34 This is possible because the six countries are to adopt a common customs 
tariff towards non-member countries: Art. 8 (b). 

35 Art. 88, para. 1. 

36 Art. 60. 

e 37 Art. 52, para. 2. 

38 Art. 67, para, 1. 

39 Art. 48, para. 1. 

40 Art. 88, para. 1 
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Import duties are calculated in relation to the duty as it existed 
on January 1, 1957. The aim is that this duty shall have been 
reduced by 25 per cent. by the end of 1962, and by 50 per cent. by 
the end of 1966, and be finally eliminated by the end of 1970.4 

As under the Seven Treaty, export duties are to be removed 
much more rapidly, that is to say, by the end of 1962,** but, as 
already mentioned, unlike in the case of that treaty, the Six are to 
impose a common tariff against non-member states,“* which is 
basigally to be the average of the various tariffs existing on January 
1, 1957.44 

Government subsidies which distort competition by favouring 
certain enterprises so as adversely to affect trade between member 
states are made illegal,*® and so are any discriminations against 
the transporting of foreign goods once they are within a member 
state.*° 

Whereas the Free Trade Association Treaty has no policy to 
deal with unemployment, the Common Market Community has. 
A European Social Fund has been established into which the 
member states pay an annual contribution decided by themselves.*’ 
This fund can grant up to 50 per cent. of the cost of occupational 
retraining and resettlement allowances, and of the cost of granting 
aids to maintain a worker’s wages at the same level as previously 
until he can be fully re-employed.** 

In addition to this, an Investment Bank has been set up, with 
capital provided by the six member states of the community.* 
The Bank is empowered to grant loans and.guarantees on a non- 
profit-making basis to facilitate the financing of projects to help less 
developed regions, to assist the modernising and converting of 
enterprises and the creating of new activities.™ 


41 Art, 14, peras. 2 and 6. Certain latitude is allowed in this matter, but what- 
ever occurs the import duties must all be eliminated by the end of 1078: 
Art. 8, para. 6. 

43 Art. 16. This date may, however, be extended by one year: Art. 8, para. 8.2. 

43 Art. 8 (b). ‘ 

44 Art. 19, paras. 1 and 2. There are many exceptions to this, however, on which 
duties are to range from 8 to 25 per cent.: Annex I, Lists A-E. 

45 Art. 92, para. 1. 

46 Art. 79, para. 1. 

47 The percentage contributions of the member states are: France and West 
Germany 82, Italy 20, Belgium 88, Netherlands 7 and Luxembourg 02: 
Art. 200, para. 2. In deciding upon the amount of the annual contribution 
the voting strength of the states is: France and West Germany 82 each, 
Italy 20, Belgium 8, Netherlands 7 and Luxembourg 1. At least 67 votes are 
required for a proposal to be adopted: Art. 204, para. 5. 

48 Art. 125, para. 1. The fund is administered by the Commission assisted by 
a Committee composed of representatives of governments, trade unions and 
employer’s associations: Art. 124, para. 2. 

49 THe states’ contributions are measured in units, each unit representing the 
value of 0-88867088 grammes of fine gold. The contributions are: Germany 
800m., France 800m., Italy 240m., Belgium 86 5m., Netherlands 71-5m. and 
Luxembourg 2m. of these units: Protocol on the Statute of the European 
Investment Bank, Art. 4, para. 1. 25 per cent. of the contmbutions are to 
have been paid by July 1, 1961: ibid. Art. 6, para. 1. 

so Art. 180. 
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Actions by monopolies, such as limiting production or imposing 
inequitable selling prices, are declared incompatible with the 
Treaty,’ as also are agreements between enterprises fixing prices or 
limiting production.** Regulations to prevent any of the above from 
occurring and to enable fines and penalties to be imposed upon offen- 
ders are to be drawn up.” However, until these have been drawn up, 
prevention of any of these practices is left both to the member 
states themselves, acting in accordance with their own municipal 
laws,”* and also to the Commission which can itself investigate any 
suspected breaches of the Treaty and can issue a decision binding 
upon member states.”° 

The administration of the Free Trade Association is given over 
to a Council: that of the Common Market is shared among many 
bodies. 

First, there is a Commission of nine members appointed by the 
governments of the member states for a period of four years.** 
Its task is very largely advisory, and is mainly limited to preparing 
and submitting proposals to the Council of Ministers which consists 
of one member of the government of each of the member states.°” 
It is this Council which decides such matters as how to achieve a 
common agricultural policy,” how to ensure the free movement of 
workers, and how to co-ordinate the states’ laws concerning foreign 
nationals, public safety and public health.* 

Together with these, the Common Assembly, consisting of parlia- 
mentary delegates of the six states, first set up under the Coal and 
Steel Community Treaty, has been doubled in number and now 
consists of 142 persons.*° Proposals are to be drawn up for the 
members to be elected by direct universal suffrage.*! 

This ‘* parliament ’’ can censure the members of the Commission 
and thus force them to resign, and it must also be consulted on 
many matters including the drawing up both of a common agri- 
cultural policy * and of provisions to prevent price fixing and 
restrictive practices,“ and before the granting of moneys from the 
European Social Fund. | 


31 Art. 86 (a) and (b). 

52 Art. 85, para. 1 (a) and (6). 

53 Art. 87, para. 1. ° 

54 Art. 88. 

55 Art. 89, para. 1. For breach of the obligations imposed upon a state, 1f can be 
cited before the court by another member state: Art. 170. 

56 Arts. 157, para. 1, and 158. 

57 Art. 146, para. 1. 

68 Art. 43, para. 2. 

59 Art. 56, para. 2. 

60 Art. 188, paras. 1 and 3. Representation is: Germany 86, France 96, Italy 86, 
Belgium 14, Netherlands 14 and Luxembourg 6: bid. 

e1 Art. 188, Ta 8. 
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The Investment Bank, to assist development, is run by a board 
of governors consisting of Ministers appointed by the member 
states,°° a board of twelve directors and a management committee 
both appoimted-by the governors.*’ 

However, the most important and far-reaching of the provisions 
in the Common Market Treaty are those that give over the control 
of the Community into the hands of the court that was first set 
up under the Coal and Steel Community and which has now been 


* reconstituted as the Court of the European Communities. In its 


earlier form, this court has been in existence since 1958 and has to 
date delivered nearly forty judgments. It has direct jurisdiction 
over the member states for breaches of the treaty and its jurisdic- 
tion over the administrative acts of the Commission and the Council 
of Ministers is very similar to that exercised by the Conseil d’Etat 
in France. 

The two treaties, therefore, have attempted to solve the prob- 
lems of free trade in two entirely different ways. The one being 
a revocable agreement between sovereign states to end their trade 
barriers in respect of certain goods: the other being an irrevocable 
agreement between states, which are no longer to be fully sovereign, 
aiming to end their trade barriers in respect of all goods, services 
and capital. The one leaves the inevitable unemployment and 
redevelopment to be dealt with by member states as best they can, 
the other, seeing these as a major problem, arranges compensation 
and provides large funds for investment. 

D. G. VALENTINE. 


66 Art. 9, para. 1. 
67 Art. 11, para. 2, and Art. 18, para. 1. 
68 That is, the Coal and Steel, Common Market and Euratom Communjties. 


NOTES OF CASES 


TAKING PROPERTY 


T decision of the House of Lords in the O. D. Cars case * is one 
of considerable importance to public authorities and practitioners 


in Northern Ireland, and it is not without interest to lawyers in 


other jurisdictions who are interested in the basic conceptions of 
the law. The case was the first opportunity given to the ultimate 
court of appeal to express an opinion on the concluding words of 
section 5 (1) of the Government of Ireland Act, 1920—*‘ or take 
any property without compensation.’ ‘These six words have been 
the subject of keen dispute in Northern Ireland over the past 
twenty years. 

Section 5 (1) of the Government of Ireland Act, 1920, is mainly 
directed to invalidating any law of the Parliament of Northern 
Ireland which directly or indirectly interferes with religious equality. 
Indeed, all but these six concluding words are so clearly referable 
to instances of discrimination on religious grounds that there was 
an arguable case for giving the concluding words an ejusdem generis 
construction, but this argument was rejected by the Northern 
Ireland Court of Appeal in O’Neill v. N. I. Transport Board? in 
1988, and in the O. D. Cars case the Lords decided that O’Neill’s 
case was rightly decided.° 

Between 1988 and 1959 these words had been considerably dis- 
cussed on several occasions in connection with Northern Ireland’s 
nationalised road transport system.* The discussions have centred 
on the words ‘‘ property ° and ‘‘ take.” There is no doubt that 
the word ‘‘ property’? covers all normal interests in land and 
chattels. It is also pretty clear that it covers certain types of 
choses in action which are accepted as ‘* property ” on the empirical 
ground that they are the subjects of commercial dealings: such are 
goodwill, patents, copyright, stocks and shares, insurance interests 
and the like. Indeed, in Ulster Transport Authority v. Brown and 
Sons,® the Court of Appeal in Northern Ireland accepted that good- 
will was ‘“‘ property ” for the purpose of section 5 (1). In Brown’s 


1 [1960] 2 here R. 148; [1960] 1 All E.R. 66. 

S ge N.I. 1 
e dan of the placıng of these six words at the end of a subsection 

otherwise devoted to matters F s is to be found ın the parliamentary 
history of the Act. The eae ill submitted to Parhament did not contain 
these words. They were ed = amendment in the House of Comfnons, 
which thought that all kinds of papery should be protected against a taking 
without compensation, and the words were put at the end of s. 5 (1) for he 
want of anywhere else to put them. 

4 All passenger and freight services in Northern Ireland, with minor exceptions, 
were nationalised in 1985. 

5 [1953] N.I. 79. 
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case it had been further argued that the right to exercise a trade 
was itself ‘‘ property,” but though this view found favour with one 
judge in the Divisional Court the Court of Appeal declined to decide 
the case on that ground. 

The word “ take ” has provided even keener discussion. “ Take ” 
is an ambiguous word at the best of times for it can clearly mean 
a mere deprivation and equally clearly mean an appropriation. 
Shakespeare appreciated the difference: 


-** Who steals my purse, steals trash: *tis something, nothing; 
"T'was mine, ’tis Ji 

But he, that filches from me my good name, 

Robs me of that, which not enriches him, 

And makes me poor indeed.” ® 


In the O. D. Cars case the argument moved from the sphere of 
road transport to that of town planning. The respondents who 
carried on business as motor engineers proposed to erect further 
buildings on their land and accordingly applied for permission to 
the Belfast Corporation as interim development authority under the 
Planning (Interim Development) Act (Northern Ireland), 1944. 
Permission having been refused, the respondents claimed compensa- 
tion for injurious affection., The 1944 Act entitled applicants to 
whom permission was refused such compensation for injurious affec- 
tion as they would be entitled to under the Planning and Housing 
Act (Northern Ireland), 1981, but section 10 (2) of this latter Act 
had provided that property should not be deemed to be injuriously 
affected by certain specified classes of provisions in a planning 
scheme ‘‘ which the Ministry . . . considers reasonable for the 
purpose.”’ 

As the reasons given for the refusal of planning permission to 
the respondents related to matters within the specified classes set 
out in section 10 (2) of the 1981 Act, and as the Ministry had 
decided that they were reasonable,’ it was clear that the respondents 
must be denied compensation unless they could attack the legisla- 
tion as ultra vires the Parliament of Northern Ireland, and this 
they proceeded to do by asserting that the refusal of planning 
permission unaccompanied by compensation was a taking of property 
without compensation. 

That the respondents had lost what Lord MacDermott C.J. 
described as ‘* certain proprietary rights of value” was evident, 
and the Court of Appeal was satisfied that there had been a taking 
of property from the respondents, but the court then proceeded to 
PAETE A prohibition or restriction which is imposed merely 

rohibit or restrict, or as a device for getting something for 

noe ing, is invalid under section 5 (1) of the 1920 Act. But “ truly 

regulatory legislation which is passed in the public interest and is 
6 Othello, Act ILL, scene iii. 


T A subordinate question in the case was whether the Ministry’s decision on 
reasonableness had been properly proved. 
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not aimed at taking property without compensation need not consti- 
tute a breach of section & (1) even though it entails some degree 
of taking without compensation.” One might have expected from 
this conclusion that town planning legislation would come under 
the head of “regulatory ” takings, and that would be the end of 
the matter. But the Court of Appeal went further and laid down 
that the test of whether a taking of property was a “‘ regulatory ”’ 
taking was (i) Is the legislation directed in its substance to further-’ 
ing the public interest? and (ii) Are the restrictions reasonable and, 
proper for that purpose? The legislation under scrutiny clearly 
satisfied the first test; but it came to grief on the second, not on 
the ground of unreasonableness in the particular application, but 
on the ground that the question of reasonableness fell to be deter- 
mined by the Ministry and not by the courts. The issue of reason- 
Ee was & necessary element in determining whether there was 

“ taking of property without compensation ° contrary to section 
5 (1) of the 1920 Act, and therefore a necessary element in deter- 
mining the constitutional validity of the 1981 Act. But Lord 
MacDermott C.J. delivering the main judgment in the Court of 
Appeal took the view that the 1920 Act had committed the 
determination of the validity of Northern Ireland statutes to the 
courts, and therefore it followed that any justiciable issue on which 
that validity depended must likewise be determined by the courts. 

The House of Lords upheld the appeal of the Belfast Corporation. 
On the construction point it was held that a restriction in the way 
of town planning on the right of a landowner to use his land in a 
particular way was not a “ taking of property,” and this conclusion 
was justified, partly by an appeal to “‘ anyone using the English 
language in its ordinary signification,” and partly by consideration 
of the fact that to hold otherwise would be to debar the Parliament 
of Northern Ireland from legislating in a large number of fields 
where it is generally assumed that the rights of the individual must 
give way to the general good. This result is no doubt very satisfy- 
ing to many people, and has probably eased the life of the Northern 
Ireland parliamentary draftsmen,® but the means by which it was 
arrived at must perplex many lawyers. 

To appeal, as did Lord Simonds, to ** anyone using the English 
language in its ordinary signification’ is to press-gang* our old 
friend, the man on the Clapham omnibus, into the business of 
statutory interpretation, where a good many surprises await him. 
Much may depend on the type of legislation one is dealing with. 
In construing a Betting Act the man-from-Clapham’s opinion on the 


8 The Northern Ireland parliamentary draftamen have perfected a devic8 for 
minimising the effect of s. 5 (1) of the 1920 Act m the case of property 
interests created by new legislation. By s. 82 of the Interpretation Act 
(Northern Ireland), 1954, any power, privilege or advantage accorded to any 
Pron by a Northern Irelan enactment subsequent to January 1, 1955, con- 
ers on the person to whom it is accorded no more than a determinable 
interest which cannot survive the repeal of the enactment. 
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meaning of “‘ ante-post betting” might -be illuminating, but in 
construing a constitutional Act, which may be regarded as being 
addressed to lawyers, he has neither the historical background nor 
the legal knowledge to enable him to make a useful contribution. 
Lord Simonds was confident that *‘ anyone using the English 
language in its ordinary signification . . . would deny that any one 
of the rights which in the aggregate constitute ownership of property 
could itself and by itself aptly be called property.” It is true 


that United States judges speak the English language with a strange 


accent, often interlarded with Americanisms, but generally they may 
be said to use it in its ordinary signification as understood among 
lawyers, and they have frequently asserted that any one of the 
rights which in the aggregate constitute ownership of property ts 
itself property.’ 

Then there is some doubt whether in the O. D. Cars case the 
House of Lords held that the respondents’ interest was not ‘* pro- 
perty,” or whether it was held to be “ property ” but not “* taken.” 
Though Lord Simonds’ words quoted in the preceding paragraph 
seemed clearly to indicate that the interest was not ‘í property,” 
he also added (being so advised by the man from Clapham) that 
there was not a “ taking.”?*° On the other hand, Lord Radcliffe 
merely expressed the view that there was no “‘ taking.” We get 
no help from the other Law Lords present, as Lord Cohen expressly 
agreed with both speeches and Lord Keith of Avonholm agreed 
generally. 

Unfortunately their lordships did not travel beyond the case in 
hand. In ultimate courts of appeal it is desirable, and especially 
so in constitutional cases, that the court shall give as much guidance 
as possible. But nothing was said about Brown’s case (supra) or 
the abortive case of N, I. Road Transport v. Benson." The O. D. 
Cars case amounts to no more than this: ‘* Restrictions imposed 
under planning legislation are not a taking of property.” But what 
is “ planning? °’ Its association with the user of land is evident 
enough, but whether it applies to a planned co-ordination of 
industry, as in the N. I. Transport Board cases, is still a question 
at large. Nor is there a great deal of light shed on the meaning 


‘‘ Whert an owner is deprived of the ht to expose for sale and sell his 
"pe perty, he is deprived of p sae a a Guerin C.J. in Chicago City v. 

otcher (1872) 188 Til. 104); “ 6 right of indefinite user is an essential 
element of absolute property, whatever physical interference annuls this 
amounts to a right to take pro ' (mith J. in Eaton v. Boston R. R. 
(1889) 51 N.H. a “The right of [the appellant] to devote its land to any 
legitimate use is property within the protection of the Constitution ° (Butler J. 
in Seatile Title Prust Co. v. Roberge (1928) 278 U.S. 116). 

10 OA the other hand, in a later part of his speech Lord Simonds observed that 
there might be legislation which was ex facie ae et but in substance 
confiscatory, and consequently invalid under s. 6 (1) of the 1920 Act. 

11 Abortive because the House of Lords held in Benson v. N. I. Transport Board 
[1942] A.C. 620 that the whole of the appellate proceedings were misconceived, 
and therefore the decision of the Court of Appeal in Northern Ireland sinks to 
the level of axtra-forensic dicta by distinguished lawyers. 
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of “‘ property ™ in contexts other than those of planning legislation. 
Lord Simonds’s ‘‘ ordinary signification ’’ test suggests a restriction 
to the right of ownership in a material object. But, really, we have 
got beyond the three-acres-and-a-cow era when people could see 
property only in the form of tangible land and tangible chattels. 
A constitutional prohibition against confiscatory legislation is 
mocked if no account is to be taken of the newer forms of pro- 
prietary interests which modern society has developed. What has 
been called “site goodwill’ and “adherent goodwill” have heen 
recognised by the courts as proprietary interests, yet they are the 
forms of property most likely to be taken in the course of planning 
legislation. 

On that aspect of the case which really determined the decision 
of the Court of Appeal in Northern Ireland—the unconstitutionality 
of committing the test of reasonableness to the Ministry—the House 
of Lords decided that the view of the Court of Appeal was erroneous. 
Lord Radcliffe took the view that as it would have been intra vires 
the Parliament of Northern Ireland to have excluded compensation 
for injurious affection in all cases, it could not be ultra vires to 
permit compensation in some cases according to the decision of 
the Ministry on reasonableness. On the other hand, Lord Simonds 
approached it from the standpoint that the decision on reasonable- 
ness was an administrative function, possibly involving questions 
of policy, and that there was no theoretical objection to such a 
function being committed to the executive, though any particular 
exercise of that function might be attacked in the courts. As 
Lords Cohen and Keith were merely shouting general encourage- 
ment to their noble brethren from the touchline we are left without 
a majority reason for the holding on this aspect of the case. 

In conclusion it may be observed that the Members of the House 
of Lords appeared to be unduly swayed by what they regarded as 
the awful consequences of holding otherwise than they did. In 
fact, the consequences would not be so dreadful, for the prohibition 
in section 5 (1) is not one against taking property, but against 
taking property without compensation. Once it is clear that the 
proposed legislation will deprive the individual of a legitimate 
economic interest which he has enjoyed there seems no reason in 
point of justice why he should not be compensated. 


F. H. NEWARK. 


Ten Minutes to DECIDE 


Mr. Justice Stable’s statement to the jury in McKenna’s case ' that 
it would be kept for the night if it did not arrive at a conceltsion 
within ten minutes has been so strongly and widely criticised that 
.it hardly warrants any further comment. Yet, whilst recognising 


1 Reported sub nom. R. v. McKenna, R. v. MoKenna, R. v. Busby [1960] 1 
All E.R. 826; [1960] 2 W.L.R. 806. 
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that the statement did obvious disservice to the cause of justice, 
one can at the same time express some sympathy for a judge of 
remarkably liberal reputation whose patience was, apparently, 
sorely tested by a singularly difficult jury. Although delay is part 
of the price paid for the jury system and particular allowance has 
always to be made in this country for the requirement of a 
unanimous verdict, the jury in McKenna’s case appears from the 
report to have been extraordinarily slow. Whilst this is hardly a 
e Justification for the learned judge’s statement, it does represent 
a mitigating factor to which the Court of Criminal Appeal rightly 
gave some prominence. 

Although there is little recent authority on the point, and the 
court, indeed, appears to have cited no authority in its judgment, 
it has long been accepted that a jury must reach its decision free 
from coercion, “ uninfluenced by any promise, unintimidated by 
any threat.” To threaten a jury with hours of personal incon- 
venience and discomfort is an obvious denial of that freedom and, 
in the circumstances, the Court of Criminal Appeal was bound to 
quash the convictions: the jury had given no indication that it was 
agreed about the guilt of two of the three accused whose defences 
might, perhaps, have appeared “‘ fanciful’? to a lawyer. The court, 
therefore, declined to resort to the proviso to section 4 (1) of the 
Criminal Appeal Act, 1907, and uphold any of the convictions on 
the grounds that ‘* no substantial miscarriage of justice had actually 
occurred.” Equally, the statement could hardly be said to have 
rendered the trial a nullity and the court refused to order a venire 
de novo. 

The notoriety of the case is itself some indication that flagrant 
intimidation of juries is extremely rare in this country. Yet, 
whilst English juries are, it would seem, almost invariably given 
complete freedom to deliberate, instances of immoderate pressure 
being exerted by a judge over a jury, less directly than in 
McKenna’s case, are not entirely unknown, and it would be wrong 
to deny that some judges in the not so distant past acquired a 
reputation for browbeating juries. Indeed, if the case comes as a 
reminder to some of the more forceful judges of the limits on their 
discretion in directing juries, it will have deserved some of its 
notoriety.* 


S. PREVEZER. 


RECOGNITION Dispute as a ** Trape Dispute ” 


THe respondent company in Beetham v. Trinidad Cement, Lid., 
employed 800 to 500° men in a factory in Trinidad. The Federated 


2 The case also makes the point, which ıs rarely mentioned in the textbooks, 
that & person can be guilty as an accessory after the fact for assisting thee 
principal felon by himself assisting an accessory after the fact to the same 


felony. 
1 [1960] 2 W.L.R. 77. (Now reported af [1960] A.C. 182.) 2 See next page. 
@ 
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Workers’ Trade Union had been successful in organising 100 to 200? . 
of these men. The attitude of the company management towards 
union intervention in its labour relations was hostile. 

Two workmen, both union members, were dismissed and asked 
the union to mediate between themselves and management; but 
the union’s approaches to the latter were ignored. The union then 
sought the good offices of the Commissioner for Labour. The 
Commissioner was rebuffed. The Minister of Labour intervened, 
but to as little avail. à 

At this point, the basis of the difference between union and com- 
pany, originally confined to the question of ad hoc recognition of 
the union for the purpose of acting on the dismissed men’s behalf, 
was immeasurably widened. The union wrote to the company 
claiming general recognition to bargain on behalf of the company’s 
manual workers. This claim was communicated to and approved 
by the Trinidad Cement branch of the union. Again the union’s 
letter was ignored, again the Commissioner of Labour was asked by 
the union to conciliate, and again was rebuffed by the company. 
This time, however, the Commissioner immediately reported the 
situation to the Governor of Trinidad, Sir Edward Beetham, who, 
on the same day, appointed a board of inquiry. 

The Governor’s power to make the appointment rested on the 
Trade Disputes (Arbitration and Inquiry) Ordinance, 1950, of 
Trinidad and Tobago, which provides that, ** Where any trade 
dispute exists,” the Governor may refer any matters connected with 
it to a board of inquiry. ‘* Trade dispute” is defined in the 
Ordinance as (inter alta) “‘ any dispute or difference between 
employers and workmen .. . connected with the employment or 
non-employment ... of any person.’ The definition as a whole 
is substantially identical with that in the Trade Disputes Act, 1906. 

Before the inquiry could proceed, its validity was challenged 
successfully in the West Indian courts on the ground that there 
was at the relevant time no “ trade dispute ’’? between company and 
union. The Governor appealed to the Judicial Committee of the 
Privy Council, who dealt with the issue on the footing that the 
dispute between company and union concerned the general recog- 
nition of the union as bargaining agent for its members employed 
by the company. 

In deciding the issue in Beetham’s case, three questions had to 
be answered: 


(1) Was the recognition dispute one between the employer and 
his workmen, as the West Indian Ordinance and Trade Disputes 
Act, require? Held: it was. It is important to note that*the 


2 The rough nature of the figures in the report may well be due, in the case of 
e the company's labour force, to a igh turnover of casual labour, and, ım the 
case of union membership, to that inadequacy of union administration which 
18 always a feature of nascent (or, indeed, established but weak) trade union 
movements. 
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workmen need not initiate their dispute, provided it can be shown, 
as here, that they gave their approval to their union’s initiative. 
(2) There may have been a difference between the employer 
and his workmen about recognising the union, but was there a 
** dispute °? The Ordinance refers, of course, to any dispute °* or 
difference ” (unlike the Trade Disputes Act), but in accordance with 
the terms of the appointment of the board of inquiry by the 
Governor, the Judicial Committee dealt with this question on 
the, basis of the need to show not merely a ‘“‘ difference,” but a 


«c dispute.” In the event, it was held in effect that the inclusion 


of ‘‘ difference ’’ was superfluous, that a difference is simply a 
dispute in embryo. 

“ By definition a trade dispute exists wherever a ‘ difference’ 
exists; and a difference can exist long before the parties become 
locked in combat. It is not necessary that they should have come 
to blows. It is sufficient that they should be sparring for an 
opening. And... the parties had reached that point here, even 
in regard to the claim for bargaining status.” ° 

(8) Was the dispute between the employer and his workmen 
“ connected with the employment or non-employment of any 
person ’’r This question was not answered explicitly by the 
Judicial Committee, who held simply that the recognition dispute 
was a ‘‘trade dispute,’? which the Governor was therefore 
empowered to refer to a board of inquiry. 

In supporting those institutions created for the purpose of 
fostering legitimate trade unionism and the evolution of orderly 
and equitable labour relations,‘ the Judicial Committee’s advice 
marks an important lead in the wise development of labour law 
among the newly emerging nations of the Commonwealth. 

Its conclusions are also of great, interest and significance for the 
collective labour law of the United Kingdom itself. In particular, 
there bas not previously been a U.K. decision (or dictum) on 
whether the Trade Disputes Act covers a recognition dispute. A 
dispute about the parties to the bargaining process itself is clearly 
not a dispute “f about’? the terms and conditions of employment 
or the employment or non-employment of any person. But, the 
word ‘‘ about ” is not used in the Trade Disputes Act or the West 
Indian Ordinance, which employ the phrase ‘f connected with.” 

As already mentioned, Beetham’s case did not discuss expressly 
the scope of the vital phrase. It can only be said, therefore, to be 
an authority sub silentio that a recognition dispute is ‘* connected 
with ” the terms and conditions of employment of workmen as with 


3 M pp. 83-84. 

4 The difficulties of doing this in the earlier phases of social and economic 
development is underlined by the depressing sequel to the dispute at the 
Trinidad Cement Works, where the union branch members became impatient 
with the delay and, feeling there was no use in belonging to the union if they 
could get no immediate results, stopped paying their subscriptions; and so 
the branch died. 
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a workman’s employment or non-employment. But, though not 
a binding precedent, nevertheless, as the only case in this field, it 
has the persuasive force of uniqueness and involves in principle a 
sound interpretation of the statutory definition in the context of the 
requirements of British labour relations. 


C. GRUNFELD. 


A LIMITATION on EXECUTIVE POWER 


THERE must be something in the woes of schoolboys which the law 
finds peculiarly appealing to its sense of justice. Half a century 
ago, the celebrated Mr. Archer-Shee, battling on behalf of his son, 
put the Admiralty to flight and forced the Crown to surrender, for 
a brief moment, its prerogatival claims to stand outside the law. 
Now, once again, a father has taken up the cudgels on behalf of 
his son, this time in the courts of New Zealand; and again the 
Crown has been vanquished, in circumstances which deserve the 
widest notice. 

The facts in Reade v. Smith’ were simple. Smith was the 
father of a schoolboy; the family had been living in Auckland since 
1954. The boy was first enrolled at the Point England Public 
School; in February 1955 he was transferred to the Glen Innes 
School under a zoning scheme of the Auckland Education Board. 
A year later there was a further re-zoning, and the boy was trans- 
ferred to the Glen Brae School. By August 1958 this school had 
become overcrowded, and the boy was directed to transfer to a 
new school (Glen Taylor) for the third time. His father, being 
concerned at the unsettling effect of these continual changes on his 
son’s education, refused to comply with the transfer notice and 
continued to send the boy to the Glen Brae School (where he was 
refused tuition). In due course he was charged under the truancy 
sections of the Education Act, but the magistrate dismissed the 
information, holding that the regulations authorising the compulsory 
transfer of a pupil were invalid. The attendance officer appealed 
by way of case stated to the Supreme Court of New Zealand, where 
the matter came before Turner J. 

The only point in dispute was the validity of the regulations. 
These had been made by the Governor-General in pursuance of 
powers conferred on him by the Education Act, 1914, and by section 
6 of the Education Amendment Act, 1915. The Crown pointed to 
several provisions of the 1914 Act which conferred power to make 
regulations for specific purposes, but the attempt was faint-hearted; 
the powers were plainly too narrow to justify a general compulgory 
transfer scheme designed to overcome overcrowding in schools. 
And so the Crown fell back on section 161 (1) (k) of the 1914 

eAct, which empowered the Governor-General to make regulations 


1 [1969] N.Z.L.R. 996. 
s 
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** generally for all purposes which he thinks necessary in order to 
" secure the due administration of this Act.” 

The contention of the Crown was both simple and familiar. The 
words of the power are plain; if the Governor-General thinks that 
a particular regulation is necessary to secure the due administration 
of the Act, he may make it. The foundation of the power is the 
Governor-General’s opinion, and the court cannot inquire whether 
that opinion is well founded. Needless to stress, heavy reliance 
.was placed on Liversidge v. Anderson? in this argument. The 
respondent countered by reference to passages in Robinson v. 
Minister of Town and Country Planning, Point of Ayr Collieries, 
Ltd. v. Lloyd George,* Carltona, Ltd. v. Commissioner of Works,’ 
Nakkuda Ali v. Jayaratne® and Attorney-General for Canada v. 
Hallet and Carey, Ltd.” Two New Zealand cases were also cited. 
In the earlier of these, Hackett v. Lander,’ Hosking J. held that 
the court could not test the opinion of the Governor in Council or 
what he thinks advisable. But in Herbert v. Allson,® Smith J. 
held that he could inquire whether a regulation was reasonably 
capable of being a regulation for any of the general purposes speci- 
fied in the Act in question, despite the fact that the empowering 
section began with the words, “‘ if the Attorney-General is satisfied.” 
He relied on Lipton, Ltd. v. Ford,’® where Atkin J. (as he then was) 
proposed the same. test; but in that case the regulation-making 
power did not contain any reference to any official’s reasons, 
opinions, or beliefs. 

It might have been possible for the court to undertake a minute 
and searching analysis of these conflicting decisions, with a view to 
finding some formula which might render them all compatible with 
each other, at least on the surface. It would, however, have been 
difficult, on such an approach, to find a principle which would allow 
the Governor-General’s opinion to be impeached in court, for among 
the official hierarchy a Governor-General, as the Queen’s direct 
representative, stands very high. But a route of this kind exalts 
form above substance, and Turner J. preferred to deal with the 
case on the basis of principle. 

He first pointed out that the cases which most strongly favoured 
the Crown’s argument had usually arisen under wartime emergency 
statutes obviously designed to confer the widest powers on the 
executive. And secondly, he noted that the courts, in deciding 
cases arising under such powers, had understandably been influenced 
by the atmosphere of national emergency in which they were heard, 
and by the possibility of public danger in the disclosure of official 
information on which the executive opinion had been formed. “No 


2 [1942] A.C. 206. 3 [1947] K.B. 702. 

t [1948] 2 All E.R. 646. 5 [1943] 2 All E.R. 560. . 
e [1951] A.C. 66. T [1952] A.C, 427. 

8 [1917] N.Z.L.R. 947. ® [1941] N.Z.L.R. 370. 
10 [1917] 2 K.B. 647 


812 THE MODERN LAW REVIEW VoL 28 


such feature, of course, is present in the case before me, which I 
ean consider calmly in the more tranquil atmosphere in which * 
litigation is conducted in times of peace.” 

The learned judge then adverted to the nature of the question 
on which the executive might have to form an opinion. This could 
be a question either of fact or of law. The question in the instant 
case—whether the administration of the Education Act could 
necessitate the making of the compulsory transfer regulations—was, 
said the judge, purely or mainly a question of law. There was » 
thus no room for any argument based on the danger of disclosing 
official information. 

But Turner J. did not base his final reasoning on any such 
distinction as this. He observed that if the Crown’s contentions 
were correct, regulations made under the section would be unchal- 
lengeable, no matter how extreme they might be nor how far they 
might be unconnected with the scope of the Act. (It is, of course, 
customary for courts, in granting unlimited discretion to the 
executive, to make a reservation for cases of “fbad faith ’’; but 
this is of little value, for the courts—in other cases——assure i that 
the good faith of a Minister, and a fortiori of the Queen’s representa- 
tive, cannot be challenged.) He then said: 


“I emphatically reject the contention that the question 
whether the condition has been satisfied can be ‘ conclusively 
decided by the man who wields the power.’ In a time in 
which the individual citizen is every day confronted with some 
new legislation by regulation, it is imperatively necessary for 
the courts to retain and to exercise the salutary jurisdiction 
which enables them to protect the liberty of the subject by 
insisting upon the test proposed by Atkin J. [in Lipton, Lid. 
v. Ford, supra] and adopted by Smith J. [in Herbert v. Allson, 
supra}. I apply it and hold that the words ‘for any purpose 
which [the Governor-General] thinks necessary to secure the 
due administration of [the] Act’ lay upon me the duty of 
inquiring whether the purposes of the regulation could reason- 
ably as a matter of law have been considered by the Governor- 
General to be necessary in order to secure the due administra- 
tion of the Act; and if the regulation cannot pass this test, it 
will become my duty to declare that it is ultra vires and void.” 


These were brave words; but they were far more than that. For 
the judge looked at the Act and pointed out that its basic scheme 
was one of compulsory attendance at a school coupled with freedom 
to choose which school. That was the scheme whose due adminis- 
tration the Governor-General could, by regulation, implement; and 
regulations purporting to compel attendance at a particular school 
despite the parent’s desire to choose a different school could not 

possibly be necessary to implement it. 

The Crown, however, had one more argument. This was that 
the regulations could be sustained by the power conferred by 

s 
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section 6 of the Education Amendment Act, 1915. The terms of 
this were: 


‘ The Governor-General in Council may make such regula- 
tions as he thinks necessary or expedient for avoiding any 
doubt or difficulty which may appear to him to arise in the 
administration of the principal Act by reason of any omission 
or inconsistency therein, and all such regulations shall have 
the force of law, anything to the contrary in the principal Act 
notwithstanding.” 

Of this provision, Turner J. remarked that, not content with 
delegating its principal (law-giving) function to the Governor- 
General, the legislature had purported to sign a blank cheque and 
to ratify in advance whatever might be done by regulation, even 
if that were in conflict with the express provisions of the Education 
Act itself. He thought that this would surprise anyone accustomed 
to the notion that the law-giving powers of the people were reposed 
by them in Parliament. Accordingly, “in construing a section 
which at first sight may appear to carry self-abnegation so far, the 
court will strive to give it a restricted interpretation, preferring to 
regard Parliament as not having made any more complete surrender 
of its powers than must necessarily follow from the plain words 
used.” Adopting this approach, the judge endorsed the magis- 
trates’ view that the phrase “‘ doubt or difficulty ’ in the section 
must be understood in the light of the maxim noscitur a sociis, 
The difficulty which inspired the regulations was a practical adminis- 
trative difficulty involved in trying to house too many children in 
too little accommodation. But this was not a ‘‘ difficulty in the 
nature of a doubt ”? and thus not a difficulty which entitled the 
Governor-General to make regulations under the section. 

Thus, the regulations were invalid, and the appeal was dismissed. 
It must be admitted that the practical outcome is far from ideal. 
The shortage of educational accommodation in Auckland renders 
complete freedom of choice of a school unattainable in practice. 
So long as this shortage endures, wisdom would suggest that a 
parent should be free to choose among those schools where places 
are available, with some form of restriction to cover cases where 
the demand for places exceeds the supply; and that when a pupil 
has obtained a place in a school, he should normally be able to 
retain it so long as his parent wishes him to stay there. But a 
solution of this kind was not open to Turner J., for it would have 
necessitated a complete rewriting of the regulations, which is not 
a task which a court can perform. He had to choose between 
endorsing the Act, which gave complete freedom of choice, and 
uphdlding the regulations, which wiped out any choice. It is sub- 
mitted that he rightly preferred the work of Parliament to that 
of the executive; under our notions of government Parliament, 
not the executive, is the lawmaker. 

It may be doubted whether an English court would have reached 


Vou. 28 21 
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a similar decision, had it been faced with an order made by the 


Queen in Council pursuant to powers of similar breadth. English’ 


courts have gone very far in conceding immunity from judicial 
scrutiny to executive discretion, at least where the executive official 
is at or near the top of the administrative hierarchy.’ And 
occasionally they have swung too far in the opposite direction. 
The remarks of the Court of Appeal in London County Council v. 
Central Land Board, reproving Danckwerts J. for considering 
departmental views as to the proper interpretation of a stafute, 
exemplify such a swing; they seem to be based on the notion that 
to consider an opinion is to be bound by it—which surely goes too 
far. Yet, officials who are charged with the day-to-day administra- 
tion of a statute are likely to have a deeper understanding of its 
problems than is a court which encounters the statute only at rare 
intervals. It is therefore wise for the court to ponder deeply the 
administrative viewpoint, and even to accept it if it is an interpre- 
tation which is reasonably open, while retaining power to overrule 
the interpretation if it seems plainly wrong, or inconsistent with the 
broader provisions of the Statute Book. This is the attitude which 
the United States Supreme Court adopts.” 

It may be regretted that an approach of this kind was not 
adopted by Turner J. in the instant case. For while one may agree 
with his interpretation of the 1914 Act, it is difficult to accept 
wholeheartedly his views on the 1915 Act. The phrase ‘‘ doubt or 
difficulty >? which was there used is scarcely a typical phrase to 
which the maxim noscitur a socits would apply, and his inter- 
pretation of it virtually robs the word “‘ difficulty ’’ of any useful 
meaning. Unfortunately, however, the case was put to him on an 
“ all-or-nothing ” basis. 

Cases such as this strongly suggest that our whole attitude to 
problems of administrative law needs careful rethinking. Such pro- 
blems are often approached as if they involve no more than a 
determination whether court or executive is to be “‘ top dog.” But 
since it is accepted without apparent qualification that Parliament 
(which is dominated by Cabinet) may decide this question either 
way, as it pleases, this route can easily lead to law-making by the 
executive. A better approach would be for courts to recognise 
frankly, and accept, the fact that on many matters (incliding even 
some ** questions of law ’’ such as the interpretation of a specific 
provision of a particular statute) the executive, by reason of its 
daily familiarity with the problems, may have a more intimate and 
expert understanding than themselves. They can respect this 


11 Consider, for example, the remarks of Scott L.J. in Sparks v. Edward Ash, 
Ltd. [1948] K.B. 298, 229-280, and the decision of the Court of Appeal in 
R. v. Comptroller- General of Patents, ex p. Bayer Products, Ltd. [1941] 3 

06 


K.B. 806. 

12 [1958] 1 W.L.R. 1298. 

13 See, for example, Skidmore v. Swift & Co., 828 U.S. 184 (1944), and compare 
wal 1t Southern Steamship Co. v. NLRB, 816 U.S. 31 (1942). 
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understanding and at the same time insist that the executive is, 
*in the last resort, ‘f under the law.’ This, it is submitted, is the 
best way to preserve the rule of law. 


š PETER BRETT. 


OmNIA PRAESUMUNTUR... 


“ AT the foot or end thereof,” which is where, according to the 
, Wills Act, 1887,* a testator should sign his will, does not rival 
" vertain other simple phrases? as a cause of litigation. But it 
caused sufficient difficulty to require statutory amplification fifteen 
years after enactment * and still gives rise to litigation from time 
to time. The reason is that this is one of the points at which 
formal requirements impinge upon complete informality. On the 
one hand, any testator in England, however ignorant or dim-witted 
(short of actual insanity), may write or have others write for him—- 
without advice if he chooses—what he wishes to happen to his 
property at his death. On the other hand, before these wishes 
attain legal effect he must, amongst other things, conform to certain 
rules about where and in whose presence he signs what he has 
written or had written. Conflict at such a point is inevitable, and 
in the last analysis it is probably the presumption in favour of 
validity that resolves most doubts and saves most dispositions, 
provided there is evidence that the testator attempted to comply 
with the required forms.* 

The possibility of differing views on where is “‘ the foot or end ” 
of a will may arise where the whole will is written on one side of a 
single sheet of paper. Thus, it has been held that a signature in 
the left-hand margin opposite the beginning of the will was at the 
foot or end of the will,” where the paper had been turned sideways 
after the writing reached the bottom of it in its original position. 
So also—perhaps the extreme of liberality—when the signature 
was in a box which had been drawn two-thirds of the way down 
the page before the words of the will had been written round it." 
But not where, there being no more room at the bottom, the 
signature was written at the top of the page in the position in 
which it had been written on.’ 

That ‘many further complications are possible where the will 
consists of more than one sheet of paper, even where no fraud is 


1g. 0: “... ıb shall be signed at the foot or end thereof Y the testator or by 
some other person in his presence and by his direction. .. 

2 Such as “in the course of and arising out of the employment. Mi 

3 By the Wills Amendment Act, 1852, s. 1, which amended the simple words 
with impressive verbosity, and leas i impressive effect. 

4 Ag Lord Esher said in Re Harrtson (1885) 80 Ch.D. at p. 393 in another 
connection: ‘‘ There 1s one rule . . . which to my mind is a golden rule, 
viz., that when a testator has executed a will in solemn form you must 
assume he did not intend to make it a solemn farce—that he did not intend e 
to die intestate oo he has gone through the form of making « will.’ 

3 Re Roberta [1984] P. 102 6 Re ide | [1946] P. 171. 

7 Re Stalman (1981) 146 L.T. 880; [1981] W.N. 143. 
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suspected, is amply illustrated by the reports, and not least by 
the recent case of Re Little (deceased).? ° 

Here the will, as prepared by solicitors, consisted of five foolscap 
sheets of paper which they sent to the deceased fastened together 
by a two-pronged brass paper-fastener. The dispositive provisions 
and the attestation clause were typed on the first four pages; the 
fifth and back page was blank on the side adjoining the fourth 
sheet but on the outside was marked ‘‘ Draft Will.” It was from 
this back sheet that the difficulties arose. When found deposited 
with his Bank, after the deceased’s death, the five sheets were 
fastened together by a paper fastener in essentially the same posi- 
tion as when sent out by the solicitors, and a fold mark on each 
sheet close to the hole made by the fastener presumably indicated 
that the pages, while so fastened, had been folded to lie in a different 
order. The deceased’s signature and those of the attesting witnesses 
appeared on the inside of the fifth sheet below some holograph 
dispositions. On the outside of that sheet the word “‘ Draft ” of 
“ Draft Will ” had been struck out. 

On such facts alone no problem would have arisen, but for the 
evidence of one of the attesting witnesses that when the deceased 
asked the witness and his wife to attest his signature, he pulled 
from his pocket about six sheets of foolscap paper, and after 
making a trimming motion similar to that used after shuffling a pack 
of cards, placed the sheets on the table with a blank sheet upper- 
most. The witness saw nothing of the other sheets, but testified 
that the top blank sheet appeared separate and not fastened to the 
others. The deceased then put his left hand on the top of the 
sheets of paper, wrote his own name some eight or more inches 
from the top of the blank sheet, indicated where the witnesses were 
to subscribe their names and particulars, and continued to hold 
the sheets with his left hand while they did so. 

The first question raised by this evidence was whether the 
deceased wrote his signature at the foot or end of the will when he 
wrote it some two-thirds of the way down a blank sheet of paper 
that might or might not be fastened to other sheets that might or 
might not have contained the typewritten dispositive clauses of the 
will. Here Sachs J. found in favour of the will on the four grounds 
that: (a) It was to be inferred that the other four sheéts of the 
will were underneath the sheet on which the signatures of the 
deceased and the attesting witnesses were written. (b) Contrary 


8 As where a will form is used with an attestation clause printed on the first 
page and the testator and witnesses sign where indicated, but the dispositive 
words of the will appear on other pages. Such wills were admitted to probate 
in Re Wotton (1874) L.R. 3 P. & D. 159; Re Smith [1981] P. 225; Re*Long 
[1936] P. 166, but largely failed ın Royle v. Harris [1805] P. 168; Re Gee 
(1898) 78 L.T. 848. See also [1953] 1 W.L.R. 680, Practice Direction. For 
cases where the intended will was enclosed ın an envelope, on which was the 
testator’s signature and those of the attesting witnesses, see Re Mann [1942] 
P. 146 and Re Bean [1944] P. 88. 

9 [1960] 1 W.L.R. 495; [1960] 1 All E.R. 387. 
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to the evidence of the attesting witness, the presumption applied 


` that sheets bound together and constituting the will as found were 


so bound together at the time of execution and attestation.’ Here 
the fact that the will was found fastened together in proper order 
at the deceased’s death distinguished the case from those like Re 
Amos,** in which the deceased’s signature and those of the attesting 
witnesses were found in the midst of a disordered bundle of papers. 
(c) If, on the other hand, the sheets were not fastened at the time 
pf execution, the fact that the deceased held them together with 
his left hand throughout the relevant time constituted a sufficient 
nexus to constitute them one testamentary document.” (d) It was 
irrelevant that the last sheet was on top of the others at the time 
of execution since ‘f whatever place a sheet of paper may have in 
a given bundle at a given time, if it is intended to be in effect the 
last sheet, then the law so regards it.” * 

The second question which arose was as to the inference to be 
drawn from the evidence that the signatures of the deceased and 
the attesting witnesses were written following two-thirds of a blank 
sheet of paper. This evidence was accepted, with the result that 
the holograph dispositions which appeared on the fifth sheet of the 
will as found were held invalid as having been inserted after 
execution. The court was then invited to draw the inference that 
since the testator deliberately left space for further dispositions he 
intended to make after the document had been executed, he did 
not intend the document to have any effect until after he had made 
the intended additions. Fortified by the provision in the Wills Act 
Amendment Act, 1852, s. 1,4 which makes it clear that a will is 
not invalidated by the existence of a blank space between the dis- 
positive provisions and the signature, and by previous authority,** 
Sachs J. refused to draw any such inference, but pronounced in 
favour of the will without the holograph dispositions on the fifth 
page, or a small holograph amendment on the second page. 


O. M. STONE. 


DAMAGES AND NERVOUS SHOCK 


In Schneider v. Etsovitch,’ the plaintiff and her husband and the 
defendant and his wife were all travelling together, on holiday in 


10 Ag in Rees v. Rees (1878) L.R. 8 P. & D. 86. 

11 [1954] 2 D.L.R. 574, a case from Ontario, in which there were other compii- 
cating factors. 

12 As in Lewis v. Lewis 1908] P. 1, where the two pages of the will were beld 
between the testator’s finger and thumb when he acknowledged his signature 
to the witnesses. 

13 [1960] 1 All E.R. at p. 801. 

14". . . no such will shall be affected .. . by the circumstance that a blank 
space shal! intervene between the concluding words of the will and the 
signature. . . 

15 Grego V. Queen's a Proctor (1846) 4 Notes of Cases, 620; Re Arthur (1871) 
L. R. 2 Fp & D 

1 [1960] 2 W.L. R. ney [1960] 1 All E.R. 169. 


818 THE MODERN LAW REVIEW Vor. 28 


France, in a car driven by the defendant. Owing to the defendant’s _ 
negligent driving the car crashed into a tree. The plaintiff suffered 
physical injuries rendering her unconscious and her husband was 
killed. When the plaintiff recovered consciousness in a French 
hospital she was told of her husband’s death and suffered shock. 
On hearing of the accident, the plaintiff’s brother-in-law and sister- 
in-law at once flew from England to France, without any request 
from her, to bring her and her husband’s body home. 

Two interesting problems on damages arose in the plaintsff’s e 
personal action for damages: 


(1) Could the plaintiff recover the expenses which her relatives 
had incurred in going to France, and which she had undertaken to 
pay them out of any damages which she recovered ? 

The defendant argued that he could not be liable for this: there 
had been no request for assistance, and therefore there could be no 
implied contract to repay. Thus, there was merely a moral obliga- 
tion, but no legal liability, on the part of the plaintiff to her 
relatives. Paull J., assisted by sparse authority,? held that “‘ strict 
legal liability is not the be-all and end-all of a tortfeasor’s liability.” 
However, a mere moral obligation was not enough. Before such a 
sum can be recovered it must be shown that (a) such person’s 
services were reasonably necessary as a consequence of a tortious 
act, (b) the expenses were reasonable in amount and would have 
been incurred in any event, and (c) the plaintiff undertakes to pay 
the expenses. In this case these conditions were satisfied and so 
the plaintiff recovered the claimed sum. Hemmed in by these three 
conditions, the tortfeasor’s liability for a moral obligation on the 
part of the plaintiff is reasonable and just and cannot be said to 
offend any rules of remoteness of damage. 

(2) Could the plaintiff recover damages for shock? 

The shock of the whole episode resulted in the plaintiff developing 
recurrent attacks of neuro-dermatitis, and Paull J. found that this 
was caused by three factors: first, the shock of the accident itself 
which resulted in the physical injuries to the plaintiff; secondly, 
the shock of discovering in hospital that her husband who had been 
with her had been killed in the same accident; and thirdly, the 
continuing mental strain of having to adjust her life {fter her 
husband’s death. The learned judge had no doubt that damages 
for the first factor were allowable, and that damages for the third 
factor were not. The difficulty was whether the plaintiff could 
recover damages for shock as a result of learning of her husband’s 
death from a third party. Paull J. held that the plaintiff could 
recover damages under this head and he awarded £400 for alb the 
consequences of the shock. The defendant was admittedly in 

. breach of his duty to take care and, therefore, applying Re 


2? Allen v. Waters [1985] 1 K.B. 200, 215, per Goddard J.; Dennis v. London 
Passenger Transport Board [1948] 1 All E.R. 779, Denning J. 


le. 
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Polemis,* he must be liable for all the direct consequences of his 

“act; Hambrook v. Stokes* and Bourhill v. Young*® were not 
relevant, since they were concerned with whether or not a duty of 
care exists, nqt with remoteness of damage. The learned judge 
reasoned that it was common ground that if the plaintiff had not 
herself been injured but had seen her husband killed the resultant 
shock would have been actionable. “f... It seems to me to 
follow that once a breach of duty is established the difference 

» between seeing and hearing is immaterial. Hearing can be just as 
direct a consequence as seeing. The fact that owing to uncon- 
sciousness in this case a period of time elapsed before the news 
was heard makes no difference provided the news was a consequence 
which flowed directly from the breach of duty towards the plaintiff, 
any more than it makes any difference that an operation takes 
place after an interval of time. The fact that the defendant by his 
negligence caused the death of the plaintiff’s husband does not give 
the plaintiff a cause of action for the shock caused to her, but the 
plaintiff having a cause of action for the negligence of the defendant 
may add the consequences of shock caused by hearing of her 
husband’s death when estimating the amount recoverable on her 
cause of action.”’ 

It is respectfully submitted that this aspect of the decision 
has wide implications and that it is not supported by present autho- 
rity. The well-known nervous shock cases were not considered in 
detail because the learned judge accepted that they all dealt with 
the nervous shock problem at duty of care level, and here, since 
it was admitted that there was a breach of duty to take care, the 
problem should be discussed purely on the remoteness of damage 
level. It is true that in Bourhill v. Young the House of Lords 
found that there was no duty of care, and so if one adopts a strictly 
mechanical approach it is not necessary to consider it here. But 
even on this basis one cannot dismiss Hambrook v. Stokes so 
lightly. There, as here, negligence was admitted by the defen- 
dants and, although the question of whether or not a duty of care 
existed was discussed, it was also decided that since negligence was 
admitted in the pleadings the matter must also be decided on the 
remoteness of damage level. Whether or not Hambrook v. Stokes 
is a souhd decision has been exhaustively discussed academically, 
but the House of Lords in Bourhill v. Young, while expressly 
reserving their right to consider its validity, emphasised that 
negligence was admitted in the pleadings. The Court of Appeal in 
King v. Phillips" also stressed this point. It cannot be accepted, 
therefore, that Hambrook v. Stokes has no application to this case. 
Thére, the plaintifi’s wife saw an unoccupied lorry descending a 


3 [1921] 8 K.B. 560. 
« [1995] 1 K.B. 141. 
5 [1948] A.G. 92. 

6 [1958] 1 Q.B. 429. 
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hill in the direction of her children, who were out of her sight 
round a bend in the road down the hill. Nervous shock caused by ° 
fear for their safety resulted in her death. It was held that an 
action for negligence lay against the owners of the lorry. There 
was some doubt in the case whether the mother had sustained 
nervous shock as a result of what she saw or as a result of what 
somebody subsequently told her. The Court of Appeal firmly 
stated that if the latter had been the case, then the defendants 
would not be liable. This brings us sharply back to the decision, e 
in Schneider v. Eisoviteh. 

One important factual distinction between the two cases is that 
whereas in Schneider v. Hisovitch the plaintiff suffered physical 
injury in the accident as well as subsequently sustaining nervous 
shock, in Hambrook v. Stokes the mother suffered no direct physical 
injury. Can it be said, therefore, that if a person does suffer 
physical injury and then sustains nervous shock because she is told 
further bad news about the accident, damages for the shock can be 
recovered, whereas no damages can be recovered if nervous shock 
arises in this way without physical injury? Paull J. rightly did 
not favour this distinction. However, his decision seems to have 
been influenced by this factor. 

There is a widely held view that there is little legal logic in 
nervous shock cases, as indeed in many negligence cases, and few 
results are predictable. The courts know that, notwithstanding the 
negligence of a defendant in a case, a remedy for nervous shock 
cannot always be given. It is easier to sense where the limit 
should be than to express it. Therefore often the court may make 
a concealed value judgment on the facts of a case and will then 
justify it by applying mechanical tests, i.e., duty of care, breach 
of duty and damage. It is easier to justify a value judgment by 
asserting that no duty of care exists than to accept the existence 
of a duty of care but then say that the damage is too remote. 
Hence most cases on nervous shock stand or fall on the duty level— 
Hambrook v. Stokes is unusual because negligence was admitted in 
the pleadings and for this reason it was assumed that there was a 
duty of care to the mother. This creative policy decision is implicit 
in the statement by Lord Wright in Bourhill v. Young: ‘The 
lawyer likes to draw fixed and definite lines and is apt to akk where 
the thing is to stop. I should reply it should stop where in the 
particular case the good sense of the judge or jury decides.” A 
more practical method of approach is that of Denning L.J. (as he 
then was) in Roe v, Minister of Health.’ He would look broadly 
at the situation and decide on a remedy after answering one 
question: ‘*Is the consequence fairly to be regarded as within 
the risk created by the negligencer’’ It is this attitude which 

one feels the Court of Appeal in Hambrook v. Stokes adopted when 
they indicated that they would stop short of giving a remedy for 


7 [1954] 2 Q.B. 66, 85. 


le. 
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nervous shock which occurs when the plaintiff is informed of 
tragedy. If this were not so the courts would have to admit that 
it can reasonably be foreseen that nervous shock can be sustained 
not only by a. victim of the accident who hears of her husband’s 
death in hospital, but also by any close relative who is informed 
of the injury to the victims of the defendant’s careless driving no 
matter where in the world he may be. A duty of care will be 
owed to every person who might reasonably be emotionally upset 
« by news of an accident to another. It is for this reason that the 
consequence here cannot fairly be regarded as being within the risk 
created by the negligence. Paull J., however, appears to have lost 
sight of this attitude because the defendants admittedly were negli- 
gent and the plaintiff could recover damages for her physical 
injuries. This is an unjustifiable extension of “‘ parasitic’ or 
consequential damages. If the plaintiff had not been involved in 
the accident and had been informed at home of her husband’s 
death, the defendant would have owed her no duty of care. 
Because she could ground an action in negligence in respect of her 
physical injuries she could also recover damages for the nervous 
shock arising from what she was told later. The Re Polemis 
principle is being extended to include damages for unforeseeable 
consequences which are not “immediate physical consequences ”’ 
of the breach of duty. At a time when the wideness of Re Polemis 
is severely criticised it is unfortunate to extend the principle even 
further, 

How then could the learned judge have distinguished between 
the two types of damage once a breach of duty to take care was 
admitted? If there had been no physical injury and the defendant 
had denied that he owed a duty of care to the plaintiff, it is felt 
that the nervous shock cases would have provided ample authority 
for a court to say that no duty of care was owed to the plaintiff 
because the damage to her was not “ legally ” reasonably foresee- 
able. Now that a duty of care to the plaintiff is admitted the 
application of a mechanical approach makes it necessary to discuss 
the remedy in terms of remoteness of damage and Re Polemis. Is 
this a direct result of the breach of duty to the plaintiff? It is 
logically consistent with the above argument to say that the 
nervous shock sustained as a result of discovering that her husband 
was dead was not a direct result of the breach of duty to the 
plaintiff. There was, it could be, argued, a novus actus inter- 
veniens, since the defendant could not ‘“‘ legally ’’ reasonably 
foresee that the subsequent discovery would produce this result and 
unforeseeable damage is only a direct result of the negligent act 
wheh it is an ‘* immediate physical consequence °’: news of death 
cannot be that. This is probably placing the hypothetical reason- 
able man in a sheltered position, but it is no more unrealistic than 
to refuse to give the plaintiff compensation for the continuing 
mental strain of having to adjust her life after her husband’s death, 
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and Paull J. came to this conclusion without any hesitation. This 
rationalisation, though, is unsatisfactory. It would be more ` 
sensible to apply the comparatively unknown and unused “‘ interest 
theory ” è of negligence, and say that although the defendant owed 
the plaintiff a duty of care in respect of her physical security, no 
duty of care was owed to her in respect of nervous shock sustained 
as a result of hearing bad news. A great deal of sympathy must 
be felt for the plaintiff, but this should not be allowed to add 
further illogicality and confusion to the nervous shock cases. + . 


G. DWORKIN. 


RESTITUTION OF [ILLEGAL PAYMENT 


Lorp Dennine’s judgment, delivered on behalf of the Judicial 
Committee of the Privy Council, in Kiriri Cotton Co. Lid. v. 
Ranchhoddas Keshavji Dewani’ deserves careful study and illumi- 
nates several difficult points in a branch of the law where, although 
the principles have been frequently stated, the decisions are con- 
flicting and there is often a doubt which principle properly applies.’ 

When are parties tn pari delicto? What if the money sought 
to be recovered had been paid under a mistake of law common to 
them both? If the payment of a premium for a lease be prohibited 
by a Rent Restriction Ordinance which, enacting that its receipt 
is a criminal offence punishable by a substantial fine or imprison- 
ment or both, yet, contrary to the English Acts, does not specific- 
ally enable the tenant to recover it back, is the absence of such a 
provision conclusive? Does the omission of a statutory remedy 
exclude the remedy of money had and received ? 

The case came on appeal from the Court of Appeal for Eastern 
Africa and arose under the Uganda Rent Restriction Ordinance, 
1949, s. 8 (2). 

An Indian merchant, coming to Kampala in Uganda in 1958, 
looked for somewhere to live. With difficulty he found a flat, but 
had to pay a premium of 10,000 shillings, which he borrowed. 
This money he now reclaimed from the landlords, saying that the 
payment, being in contravention of the Ordinance, was illegal. 
The High Court of Uganda gave him judgment and the Court of 
Appeal for Eastern Africa affirmed the decision. The landlords 
appealed. 

He had taken the flat ‘for residence only” on a sub-lease 
prepared by lawyers for seven years and one day, at a rent of 
800 shillings a month. Neither party thought that, on a lease 


8 Bee Street, Law of Torts (2nd ed.), 118; Payne, Current Legal Problems 
(1952); (1955) 18 M.L.B. 48; Machin (1964) 17 M.D.R. 405; Lord Wright, 
' Re Polemis,’’ 14 M.L.R. 898, 898. Cf. Denning L.J. in King v. Phillips. 

1 [1960] 2 W.L.R. 127 (Lord Denning, Lord Jenkins, the Rt. Hon. L. M. D. 
de Silva); [1960] 1 All E.R. 177. 

2 See, generally, the penetrating analysis by J. K. Grodecki, ‘‘In pari delicto, 
potior gst conditio defendeniis > (1955) 71 L.Q.R. 254-274. 
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, for such a period, a premium was wrong. The Ordinance provided 
that a premium on a lease of “í premises ’’ for seven years or more 
was not unlawful. But the word ‘‘ premises” in the definition 
section (s. 2} referred to business premises only, and not to 
residential flats, and the lawyers, apparently, had not appreciated 
this. “An easy mistake,” Lord Denning said; hardly venial, 
nevertheless, one would have thought. Nor was it material 
whether the premium was extortionate. It was a new flat; no 

e standard rent had been fixed. Upon a standard rent of 450 
shillings a month for seven years, there would be nothing extor- 
tionate In a premium of 10,000 shillings and a rent of 800 shillings 
a month. 

In 1950 the Court of Appeal for Eastern Africa (differently 
constituted) had held that without a statutory right of recovery 
of an illegal premium (analogous to Rent Restriction Act, 1920, 
8. 8 (2)), a person giving the premium, having aided and abetted 
the commission of an offence by the landlord, could not go to a 
civil court with clean hands.’ 

That there is a distinction between positively enforcing an 
illegal contract and seeking to recover money paid under it, is 
clear. Where the illegal purpose has been wholly performed, the 
plaintiff cannot recover.‘ But “in cases of oppression’? it may 
be recovered, for the parties are not in pari delicto.” Since, in 
the present case, the money was paid and the lease was granted, 
the illegal transaction was fully performed and the premium could 
only be recovered if the parties were not tn pari delicto. 

Now, on the face of it, both parties appeared to be in pari 
delicto. The money was paid under a common mistake of law, 
each party being equally mistaken that the premium was lawful. 
Money thus paid under a mistake of law, it was argued, could not 
be recovered. The Judicial Committee rejected the argument. 

Lord Denning said: 


‘It is not correct to say that everyone is presumed to 
know the law. The true proposition is that no man can excuse 
himself from doing his duty by saying that he did not know 
the law on the matter. Ignorantia juris neminem eacusat.’’? 


The next proposition is the one crucial to the case: 


“< Nor is it correct to say that money paid under a mistake 
of law can never be recovered back. The true proposition is 
that money paid under a mistake of law, by itself and without 


3 R. v. Godinho (1950) 17 E.A.C.A. 182. 

4 Herman v. Jeuchner (1885) 15 Q.B.D. 661, 564, per Brett M.R. 

5 Per Lord Mansfield ın Loury v. Bourdieu (1780) 2 Doug. 468, 472. 
6 In Harse v. Pearl Life Assurance Co. [1904] 1 K.B. 552, 568, per Collins 
M.R., an insurance agent innocently misrepresented to the plaintiff that an 
insurance on his mother's life would be valid Held, the statement not being * 
one of fact and there being no oppression or fiduciary relationship, the premium 
was irrecoverable 
[ 


1960] 2 W.L.R. 182, 183. 
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more ado, cannot be recovered back. James L.J. pointed that — 
out in Rogers v. Ingham (1876) 8 Ch.D. 851, 855.” ° 


What, then, is the extra quality which, a a mistake of 
law, can enable ‘the recovery of money paid? 


“ If there is something more in addition to a mistake of 
law—if there is something in the defendant’s conduct which 
shows that, of the two of them, he is the one primarily 
responsible for the mistake—then it may be recovered back. 
Thus, if as between the two of them the duty of observing. ° 
the law is placed on the shoulders al one rather than the 
other—tt being imposed on him specially for the protection of 
the other—then they are not in pan delicto and the money 
can be recovered back; see Browning v. Morris (1778) 2 Cowp. 
790, 792. ? 


In this proposition, although, it may be thought, the Privy 
Council has carried the law further than has hitherto been under- 
stood by Lord Mansfield’s principle, Lord Mansfield’s words are 
capable of the widest meaning. He declared: 


“ But, where contracts or transactions are prohibited by 
positive statutes, for the sake of protecting one set of men 
from another set of men; the one, from their situation and 
condition, being liable to be oppressed or imposed upon by the 
other; there, the parties are not tn part delicto; and in 
furtherance of these statutes, the person injured, after the 
transaction is finished and completed, may bring his action 
and defeat the contract.” Here, said Lord Denning, ‘‘ The 
duty of observing the law is firmly placed on the shoulders of 
the landlord for the protection of the tenant; and if the law 
is broken, the landlord must take the primary responsibility.’’ 1° 


The final point made in the judgment is upon the absence of 
a statutory remedy of recovery. 

The omission of such a remedy, says Lord Denning, does not 
exclude the remedy by money had and received which exists at 
common law, independently of statute. In support of this he cites 
the considered judgment of Parker J. (as he then was) in Green v. 
Portsmouth Stadium, Ltd. A bookmaker paid entrance fees to a 
racetrack in excess of the charge authorised by statute. The 
defendants claimed that the excess payments, being illégal, or, 
alternatively, made under a mistake of law, were irrecoverable. 
Parker J. held that the relevant section was penal, and that the 


8 [1960] 2 W.L.R. 133. Bee also per Mellish L.J., who, citing the general 
rule that ‘‘ money paid with a full knowledge of the facts, although ıt may be 
under a mistake of law on the part of both parties, cannot be recovered,’’ said 
that this did not affect the power of the courts of equity to relieve against 
mistakes in law as well as against mistakes in fact, ‘that is to say if there 
is any equitable und which makes it, under the particular facts of that 
case, inequitable that the party who received the money should retain 1.’ 

® [1960] 2 W.L.R. at 183 (ttalios added). 

0 eb} 2 W.L.R. at 184, 

11 [1958] 1 W.L.R. 487. 
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contracts on each admission to the stadium were illegal; never- 
theless, on Lord Mansfield’s principle in Browning v. Morris the 
parties were not in part delicto and the plaintiff was not debarred 
from his claim, even though the statute provided no civil action 
to recover and he was seeking indirectly to enforce a statutory 
obligation. 

The decision, as Lord Denning himself points out, was reversed 
by the Court of Appeal (of which he was a member), who held 
„that no civil action lay for the recovery of those charges illegal 
under section 18 (1) of the Betting and Lotteries Act, 1984, since 
the statutory obligation was enforceable by criminal proceedings 
only. Denning L.J. (as he then was) said: 


“ It is most significant that the Act does not say that the 
overcharge shall be recoverable. In modern statutes, such as 
the Rent Restriction Acts dealing with such matters as 
premiums, one finds that if it is intended that an overcharge 
shall be recoverable the Act says so. This Act does not. It 
says only that the person responsible shall be guilty of an 
offence. . . . The presumption is that where the statute 
provides those consequences for a breach, no other remedy 
is available.’’ 


Nor would an action lie by implication: that proposition, after 
Cutler v. Wandsworth Stadium, Ltd., was “ almost unarguable,”’ 
where the House of Lords held that the Act was “fnot a book- 
maker’s charter. It is for the regulation of racecourses, and the 
mode of regulation is by means of the criminal courts and not by 
way of civil action.”’ 

Lord Denning proceeded to deal with the action for money had 
and received and the judgment of Lord Mansfield in Brouming v. 
Morris, upon which Parker J. had decided the case. These 
observations, he declared, 


“ only apply to cases where the statute, on its true construc- 
tion, contemplates the possibility of a civil action. He said 
that it was ‘in furtherance of these statutes’ that the action 
for money had and received could be brought. Just as in an 
action for damages, so, also, in an action for money had and 
received. It is a question of the true interpretation of the 
statute whether an action lies so as to recover the overcharge. 
I see nothing in this statute to authorise such an action.” 1*4 


These earlier observations would appear, on the face of them, 
to be in conflict with the reasoning of Lord Denning in Ktriri Cotton 
Co. Ltd. v. Dewani.“ Normally, it is true, a modern statute does 
provide recovery if that is intended. If Lord Mansfield’s principle 
of yecovery applies only “f where the statute, on its true construc- 
tion, contemplates the possibility of a civil action,’’ does the Rent 


Ea 2 Q.B. 190, 195, 198. 

is 1949] A.C. 398, n 407, 408, per Lord Simonds; at 417, per Lord Reid. 
14 [1953] 2 Q.B. at 1 

15 Contrast [1953] 2 o B. 190, 195-106 with [1960] 2 W.L.R. 197, at 184, 
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Restriction Ordinance, 1949, of Uganda, ‘fon its true construc- 
tion ” contemplate the possibility of a civil action? There is, of 
course, a clear distinction between the intention of this Ordinance 
and the intention of the Betting and Lotteries Act, 1984. The 
purpose of that statute was to regulate racecourses; the mode was 
by criminal prosecution not by civil action. The purpose of the 
Ordinance was to protect tenants from exploitation. Even so, can 
it be said that the Ordinance ‘‘ contemplates the possibility of a 
civil action *’ ? 

Lord Denning’s judgment in the Kiriri case, after referring to 
Browning v. Morris, appears to rely more particularly upon Lord 
Mansfield’s judgment in Smsth v. Bromley ** and the “‘ celebrated 
judgment ” in Moses v. Macferlan.’’ In the examples there given, 
the principle of recovery in an action for money had and received 
is stated quite generally—imposition, extortion, oppression, undue 
advantage contrary to laws made for the plaintiff’s protection. In 
Browning v. Morris, on the other hand, Lord Mansfield is more 
precise. He refers to contracts prohibited by statute to protect 
one set of men, liable to be oppressed or imposed upon, from 
another, where the parties are not in pari delicto. But why was 
it necessary to give a restrictive meaning to the words ‘in 
furtherance of these statutes’? and to hold that you can recover 
in an action for money had and received only if the statute, 
properly interpreted, so enables you? 

It does seem that there is a conflict between Denning L.J. in 
Green v. Portsmouth Stadium, Ltd., and Lord Denning in Kirin 
Cotton Co., Ltd. v. Dewani. If the decision in Green is right, is 
the reasoning in Kiriri-which makes recovery independent of 
remedy in the Ordinance—consistent with it? 

Kiriri is a decision of the Privy Council and the law still awaits 
re-examination and restatement by the House of Lords. Decisions 
are conflicting and unnecessary refinements have found their way 
in. “Lord Mansfield was conscious that if the brocard in part 
delicto was to be a beneficial rule of jurisprudence it should not 
be allowed to become rigid and inflexible. >” If Lord Mansfield’s 
words are interpreted—not as if they were the words of a statute— 
but in their intended significance, viz., that the basis of the action 
for money had and received is that ‘‘ upon the circumstances of 
the case,” the law imposes an obligation on the defendant to return 
the money to the plaintiff, that remedy should remain flexible. 
The justice of the case, it may well be thought, requires recovery 


18 (1781) 2 Doug. 695, 698, 697: ‘‘If a man makes use of what is in his own 
power to extort money from one ın distress, it is certainly illegal and oppres- 
sive....'' And also, at 897a: ‘’ But there are other laws, which are calculated 

: for the protection of ‘the subject against oppression, extortion, deceit, etc. If 
such laws are violated, and the defendant takes advantage of ‘the plaintzff’ 8 con- 
dition or situation, then the plaintiff shall recover. . . .’’ And see note 2 
of the reporter, under (F.7.) at the foot of that page. 

17 (1760) 2 Burr. 1006, 1012. 

18 J. K. Grodecki in (1955) 71 L.Q.R. 254, at 258. 
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even when, as in Ktriri, the statute, on its true construction, does 
* not appear to contemplate the possibility of a civil action. 


GEORGE J. WEBBER. 


OxnocuuxKyu V. Onocnuxcu +—A VARIATION or THYNNE v, THYNNE? 


THE decision of Wrangham J. in the Ohochkuku case cannot fail to 
interest conflict lawyers and family lawyers alike. The facts present 
« ,2 polygamy problem primae impressionis with a rather nice twist. 
The situation was as follows: the petitioning wife and her husband 
were Nigerian Christians whom the learned judge found to be 
domiciled in Nigeria at all material times. They had married in 
Nigeria according to local custom in 1949. According to expert 
evidence given at the trial the effect of this ceremony was to consti- 
tute a valid marriage according to Nigerian law. The evidence also 
showed that the marriage was potentially polyandrous and poten- 
tially polygamous, since Nigerian law would permit both the wife 
and the husband—even though they were Christians—to contract 
lawful marriages with other spouses during the subsistence of that 
marriage, In the course of her evidence, the wife stated that she 
had intended the marriage to be for life and that neither party 
should take other partners during the subsistence of the marriage. 
The respondent husband came to England in 1950 and the wife 
joined him there in 1958. The parties evidently had no doubt 
about the validity of their marriage in Nigeria, but apparently the 
wife found that it would be desirable for her to have a marriage 
certificate to produce in England. Accordingly the parties (neither 
of whom had taken another spouse since the Nigerian marriage) 
went through a second ceremony of marriage at the St. Pancras 
register office. The report does not state how the parties described 
their status to the registrar. In the events which happened, the 
wife in 1959 sought a decree of divorce on the ground of her hus- 
band’s cruelty. The suit was not defended and the Queen’s Proctor 
did not appear. The court assumed jurisdiction under section 18 
(1) (b) of the Matrimonial Causes Act, 1950, the conditions thereby 
laid down being fulfilled. The wife was thrown back on this alterna- 
tive claim to the court’s jurisdiction because of the jJudge’s finding 
that the husband had never lost his domicile of origin in Nigeria. 
Having found in the wife’s favour on the issue of cruelty, 
Wrangham J. rhetorically asked: ‘‘ The only question is, which 
marriage is it that has to be dissolved? °> It is not made abso- 
lutely clear in the report what cases counsel for the wife cited to 
his lordship or what cases his lordship considered in the course of 
his judgment. It is, however, clear that the learned judge observed 
that recent cases showed that a court dissolving a marriage must 


1 [1960] 1 W.L.R. 188; [1960] 1 All E.R. 258. 
2 [1955] P. 272 (C.A.). 
3 [1960] 1 All E.R. at p. 255. 
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make it clear what marriage it is dissolving.* This is amply borne 
out by Reder v. Reder": a divorce commissioner had granted the ° 
husband a decree nisi dissolving whichever of two ceremonies of 
marriage had and solemnised between him and his wife had created 
the marriage between them. The first (and evidently monogamous) 
marriage had been celebrated in a Polish synagogue in 1914, the 
second in 1926 in an English register office. The Registrar refused 
to make absolute the decree nisi in that form and the matter 
eventually came before the Court of Appeal. The very short report, . 
shows that it was unanimously decided that the decree was a 
nullity and that Bucknill L.J. and Hodson J. considered that the 
husband should apply to the Commisioner to decide which of the 
two ceremonies did create the marriage between the parties and to 
decree dissolution of that marriage and that if the husband were 
still dissatisfied with such a decree he could appeal. 

Mindful of this point, Wrangham J. went on to decide whether 
he had jurisdiction to dissolve the Nigerian marriage or only the 
English one. He decided that the former was polygamous and that, 
although polygamous marriages were recognised in England for 
some purposes, it was well settled that no English court would 
dissolve them.* He considered that the fact that the parties were 
both Christian and thus would regard their Nigerian marriage as 
monogamous could not turn their potentially polygamous-polyan- 
drous marriage into a monogamous marriage in the sense of that 
term as understood in England.” This makes it clear that the 
parties’ mere intentions cannot convert what the lew loct celebra- 
tionis looks upon as a valid polygamous and/or polyandrous 
marriage into a voluntary union for life of one man and one woman 
to the exclusion of all others. His Lordship accordingly dissolved 
the marriage celebrated in London. 

At this stage the complaint might be raised that while the English 
court had dissolved the parties’ English marriage so that, as far as 
English law is concerned, the parties would be single again when 
the decree was made absolute, it had nevertheless left them still 
married according to Nigerian law, the law of the husband’s domi- 
cile. Such complaint is readily answered, for Wrangham J. stated °: 
“I am told that in fact [the English decree absolute] will be effec- 
tive by Nigerian law as at present understood to dissolve the 
Nigerian marriage; but that forms no part of my judgment: that 
is for someone else to determine and not for me.” Hence a limping 
marriage has evidently been avoided. All the same, even if the 
English decree had not been thus effective, the learned judge would 


& Ibed, ` 

5 [1948] W.N. 288 (0.A.). 

® Hyde v. Hyde (1866) L.R. 1 P & D. 180; nor will such marriages be 
m TT Rsk v. Risk [1951] P. 50, but cf. Bamdail v. Bamdail [1946] P. 

7 [1960] 1 AH E.R. at p. 255. 

8 Ibid. 
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have been perfectly justified in giving it, since the granting of a 
divorce decree under section 18 (1) (a) or (b) of the Matrimonial 
Causes Act, 1950, does not depend upon whether it will be recog- 
‘nised in the courts of the husband’s domicile at the date of the 
commencement of the suit.” 

The Ohochulsu case bears comparison with Thynne v. Thynne 
because the Court of Appeal in the latter case decided that a decree 
of divorce does not dissolve the marriage ceremony but dissolves 
the parties’ status as married persons. In that case the parties, by 
reason of parental opposition, had married secretly (though 
validly) in a London church; later, after the opposition was with- 
drawn, they went through a second (and therefore null) ceremony 
at another London church. Years later the English court dissolved 
this second marriage at the wife’s suit, her petition not having dis- 
closed (as the rules of the court required)? any particulars of the 
first marriage. The result was that both decree nisi and decree 
absolute contained only the particulars of the second and null cere- 
mony. Both parties had remarried in reliance on the final decree 
when it became apparent that the ‘f wrong’? marriage had been 
dissolved. Following, inter alia, Hampson v. Hampson and 
Marshall v. Marshall, a majority of the court * felt able to allow 
the decrees to be amended ™ by deleting therefrom the references 
to the date and place of the second ceremony and noting on each 
decree that the recitals had been struck out by the court, it being 
satisfied that the earlier marriage was the lawful marriage between 


9 Zanells v. Zanells (1948) 64 T.L.R. E58 (C.A.); Sealey v. Callan [1958] P. 
185. The nullity decree given to the wife ın the Batndasl case (supra, note 6) 
was given entirely without reference to the question whether or not the courts 
of the husband's domicile would recognise it. 

10 But not the Matrimonial Causes Act, 1950. R. 4 of the Matrimonial Causes 
Rules, 1950, required the giving of the date and place of marriage not so much 
as a matter of fundamental importance vital to proof of marriage as a recital 
to simp proof and help ın the keepmg and checking of records: see per 
Singleton L.J. [1955] P. at p. 801. 

11 [1908] P. 355 (petitioner and respondent were validly married in an English 
register office; a few months later they went through a form of marriage in a 
church in Birmingham. The decrees nisi and absolute referred only to the 
Birmingham marnage. Bır Gorell Barnes P. ordered that the petition and 
decrees be amended by inserting m them the details of the register office 
ceremony). The decision was evidently cited to the Court of Appeal in the 
Reder case (supra, note 4). 

13 (1909) 26 T.0.R. 716. (There had been in 1904 a Scots marmage per verba de 
praesentibus between the parties but, doubtful as to its validity, they went 
through a second ceremony at the Sheriff's Court m Edinburgh in 1906. Later 
the wife petitioned ın England for restitution of conjugal rights and subse- 
quently for divorce. The two petitions, the restifution decree and the decree 
nisi all referred to the second ceremony only as the wife thought (wrongly) 
that the first ceremony was void. Before decree absolute was pronounced, the 
wafe oe amendment of the divorce petition and decree mar Sur J. C. 
Bigham P., following the Hampson decision (supra, note 11), allowed amend- 
ment not only of these but also of the petition and decree in the restitution 
suit.) 

13 Singleton and Morris L.JJ.; Hodson L.J. dissented snd considered H oh 
v. Hampson (supra, note 11) as wrongly decided: see [1955] P. at p. ; 

14 Under its inherent jurisdiction and by virtue of R.8.C., Ord. 70, r. 1. 
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the parties. The majority was willing to infer that when the, 
commissioner had granted the decrees he had intended to dissolve 
the marriage which subsisted and that had there not been the error 
in the petition he would undoubtedly have dissolved the first 
marriage.” 

In the light of the above case, perhaps Wrangham J. might 
(with all respect to him) have posited his rhetorical question thus: 
“ The only question is: which status is it that has to be dissolved? ” 
As Wrangham J. admits, even before the parties went through the 
English ceremony of marriage, English law would have recognised 
their status as married persons but would not have permitted either 
of them as an incident of that status to apply for a divorce in 
England. Consideration of the matter in this light imports the 
necessity of inquiring into the effect of the English marriage upon 
the prior Nigerian marriage—an inquiry which was made by neither 
counsel for the wife nor the court. If the English ceremony, not 
only in English law but also in Nigerian law, converted retrospec- 
tively the potentially polygamous-polyandrous marriage into a 
monogamous union, then should not the English decree have recited 
only the Nigerian marriage? The basis, however, on which the 
learned judge has proceeded is simply that for the purposes of 
divorce proceedings the parties were not possessed of the status of 
married persons until the performance of the London ceremony 
and that therefore the status thereby accorded must be the status 
changed by the decree absolute. Had he thought that the English 
ceremony had affected the Nigerian ceremony, then the only way 
to have got rid of the English marriage would have been to have had 
it annulled.** As his Lordship did not take this view, he must have 
been content to leave entirely aside the question of what effect the 
second marriage had on the first and to take it as read that it was 
the second one which was valid so far as he was concerned. Such, 
then, is the casuistry into which we are forced by our obstinate 


15 Singleton L.J. said ([1955] FP. at p. 801): ‘It ıs umportant to bear in mind 
that the commissioner intended to dissolve a lawful marriage, to put an end 
to the status of married persons which up to that time existed between the 
wife and the husband: the date on which they were married was of importance, 
but it was not vital to proof of marriage.” e 

It is, of course, one thing to correct an erroneous decree in order to relieve 
an ambiguous position, but it is entirely another to amend the effective part of 
it, 6.g., ın relation to a question of status or proof of the matrimonial offence 
alleged. The court would not, as Singleton Li.J. said (sbid.), permit amend- 
ments of the latter kind. 

16 Hewsetit y. Hewett and Dupin (1929) 78 8.7. 408: there the parties married 

`  geeretly (though validly) in a London church in 1918 and went through a 
second form of marriage in another London church ın 1921. In subsequent 
divorce piesa Hill J. was asked to meert a reference to the 1921 matriage 
in the decree. He refused, observing that ıt was people’s own affair if they 
went through a second ceremony which could not be a marriage inasmuch as 
they were already married. He considered the 1918 marriage, which he had 
dissolved, to be the legal marriage, and that if 16 was desired to get rid of 
the idle 1921 ceremony, the court must be asked for a declaration of nulhty, 
for he could only dissolve marriages and nothing else. 
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refusal to dissolve or annul actually monogamous but potentially 
polygamous and/or polyandrous marriages. 

In the result, therefore, it was very fortunate for the wife that 
she promoted the idea of the London ceremony, for it was the 
celebration of that ceremony that enabled the judge to cut the 
Gordian Knot and put an end to her marriage. But for that 
marriage, she would have had to obtain a divorce valid according 
to her husband’s domiciliary law and trust to recognition thereof 
by the English courts.*’ 

P. R. H. Wess. 


THE INTENTION TO CREATE LeGast, RELATIONS 


Tue recent case of Parker v. Clark shows that however well a 
legal principle may be established, its particular application to the 
facts may still give rise to litigation. The facts, which were not 
really in dispute, were that an elderly couple living in their own 
house in Torquay wrote to another much younger couple, the 
plaintiffs in the case, on September 25, 1955, inviting them to come 
and live with them. The invitation was issued on the basis that 
both couples should share in the maintenance of the house and 
that the landlords should contribute a television set, a car and the 
cost of the employment of a daily woman. The letter was suf- 
ficiently detailed to suggest that the difficulty regarding the plain- 
tiffs’ cottage, which would have to be given up, “‘ can be solved by 
our leaving ‘ Cramond’ and its major contents to Madeline, Mavis 
and Pamela [the wife plaintiff, sister and daughter respectively | 
when we both pass away and if you cannot maintain it they can 
sell out. Its present value is £9,000 to £12,000 without contents.”’ 
As an inducement the same letter suggested that the plaintiffs 
could sell their cottage, pay off the mortgage and ‘“* invest the 
proceeds to increase your income.”’ 

The plaintiffs accepted the invitation and settled in the house in 
Torquay. About Haster 1957 a will was duly executed giving effect 
to the terms of the letter of invitation. However. a few months 
later it became clear that the owners of the house regretted the 
arrangement. After much unpleasantness and on being told that 
‘‘there are other ways of getting you out ” the plaintiffs eventually 
left the house in December 1957 in return for a cheque for £150 
and a promise to pay removal expenses but, as the plaintiffs 
claimed, without prejudice to any of their rights under the original 
letter. A claim was made about eight months later and a writ was 
issued against the owners of the house on November 18, 1958. 


17 Presumably an Enghsh court would have recognised a dissolution of the 
Enghsh marriage by means appropriate to dissolve a polygamous marriage 
afforded by the law of the husband's domicile—if, that is, it followed 
El-Riyama v. El-Reyam: (The Times, April 1, 1958) rather than the so-called 
** Hammersmith Marnage Case ° [1917] 1 K.B. 684 (0.A,). 

1 [1960] 1 All E.R. 98; [1960] 2 W.L.R. 286. 
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Two of the defendants’ answers are of particular interest here. | 
First, they contended that the correspondence between the parties 
did not disclose a serious intention to enter into legal relations. 
The parties had only made a friendly arrangement. Secondly, it 
was claimed that the letter of September 25 was not a sufficient 
memorandum under section 40 (1) of the Law of Property Act, 
19265. 

On all points Devlin J. in a reserved judgment found for the 
plaintiffs. While recognising that certain family arrangements of e 
the type of Balfour v. Balfour? may not disclose an intention to 
enter into a binding contract, the learned judge relied on a dictum 
of Lord Lyndhurst L.C. in Hammersley v. De Biel that *‘ if a party 
holds out inducements to another ... and holds them out 
deliberately and plainly, and the other party consents, . . . a court 
of equity will take care that he is not disappointed, and will give 
effect to the proposal.’’* It is clear that the courts have never 
accepted the proposition that friendship is an unsurmountable 
obstacle to the conclusion of a binding contract. In Simpkins v. 
Pays, for example, when the landlady refused to give a contributing 
lodger her share of the prize money of a newspaper competition, 
Sellers J. (as he then was) suggested that in friendly arrangements 
the test of a serious intention is ‘‘ mutuality.” * A similar idea 
prevailed in the judgment of Devlin J. when he said: ‘* There is, 
undoubtedly, in the arrangement a lack of formality on which 
counsel for the defendants greatly relies .. . it is easier to demand 
formal documents from a stranger than it is from a relation or 
friend.’?*> And he added later: ‘*‘ Because the terms of the defen- 
dants’ offer was generous, one must not overlook the benefits which 
they were receiving . . .’’* such as domestic assistance, comfort 
and security. In other words, it may be more difficult to establish 
the existence of a serious intention when the bonds of kinship and 
friendship are involved but it does not follow that the courts will 
therefore refuse to uphold agreements that bear all the character- 
istics of a bargain. A similar rule applies to informal contracts.’ 
“ There is nothing in the world,” said Lord Greene in Clifton v. 
Palumbo, ‘‘to prevent an owner of an estate of this kind (valued 
at £600,000) contracting to sell it to a purchaser ... on terms 
written out in a half-sheet of notepaper of the most informal 


4 [1919] 2 K.B. 671. 

$ (1845) 12 C.P. & Fin. at p. 78, quoted by Kay L.J. in Synge v. Synge (1844) 
1 Q.B. 486, at p. 469. 

4 [1955] 3 All E.R. 10, at p. 18. 

5 At pp. 100-101. 

€ At p. 102. 8 

7 Informality by itself ıs by no means fatal even when some of the terms of 
the contract have not been settled, provided that the agreement exists mn its 
essentials. Both the Sale of Goods Act, 1893, and custom are often used to 
umply terms into incomplete contracts. See British Bank for Foreign Trade v. 
Novinex [1049] 1 K.B. 608. It ıs otherwise, of course, when there 1s doubt as 
to whether there 1s a contract at all. 
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description. ... If they have done it, they have done it, however 


* unwise or however unbusinesslike.”?® In this case the proposal 


contained in the letter of September 25 was informal but far from 
unbusinesslike,. for it listed the financial benefits that the acceptance 
of the proposal would entail, such as a rent-free house, the increase 
in the plaintiffs’ income through the investment of the purchase 
price of their home and the security after the death of the plaintiffs 
for their sister and daughter. There was, therefore, ample evidence 


« that the parties seriously intended to enter into a contract. 


The other main submission that the letter was not a sufficient 
memorandum within section 40 (1) of the Law of Property Act, 
1925, 1s also of considerable interest. It was based on the assump- 
tion that the memorandum is not sufficient unless an agreement 
was in existence before it was signed. Could a written offer 
constitute a sufficient memorandum? Counsel for the defendants 
relied on Munday v. Asprey*® in which the law was stated in these 
terms. It is noteworthy, however, that that statement was too 
wide as that court was only dealing with the specific point of an 
engrossment of a contract. Devlin J. expressed no opinion on this 
particular point but as a general principle he preferred the cases 
of Smith v. Neale ®© and Reuss v. Picksley.’) In the former the 
court found that a memorandum was not necessary but it was 
stated obiter that if a memorandum were necessary the written 
offer would be sufficient. In the latter case a strong bench, which 
included both Willes and Blackburn JJ., held that ‘f As to this, it 
is clear both on reasoning and authority, that the proposal so 
signed and asserted to does become a memorandum or note of 
apreement....°? 12 The learned judge in this case was in no doubt 
that the letter of September 25 ‘“‘ was an offer and expressed as 
such.” 1 

It must be recognised that the interpretation of section 40 (1) 
of the Law of Property Act, 1925, has frequently been a source of 
confusion. A learned writer has spoken characteristically of the 
“ wilderness of cases through which it is possible only to indicate 
the hazardous and inconsistent path trodden by the unwilling feet 
of litigants.” ** But in connection with the present case at least two 
principles clearly emerge. First, that the memorandum is not the 
embodiment of contract but evidence that may be obtained in the 
most devious ways.’* Secondly, there is respectable authority for 


8 [1944] 2 All E.R. 497, at p. 499. 9 (1880) 18 Ch.D, 855, 

10 (1857) 2 O.B.(n.8.) 67. 

11 (1866) L.R. 1 Exch. 842. 

12 At p. 851. The court there relied on Coleman v. Upcot, § Vin.Abr. 627; 
Warner v. Willington, 8 Drew 523; and Liverpool Borough Bank v. Eccles, 
4H. & N. 189. Cf. also Chitty, The Law of Contracts (21st ed., 1955), Vol. I, 
§ 266, Pollock’s Principles of Contract (18th ed., 1950), at p. 180. 

13 At p. 108. 

14 Cheshire and Fifoot, Law of Contract (4th ed., 1056), at p. 157. 

15 e.g., Buston v. Rust (1872) L.R. 7 Exch. 279, where a letter repudiating all 
hability under the contract was held to be a sufficsant memorandum. 
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the proposition that a written offer, which is acted upon as in this 
case, may be relied upon as a sufficient memorandum. Thus, in“ 
an early case it was decreed that an offer to pay £1,500 to the 
husband made prior to the marriage on condition that he marry the 
defendant’s daughter was a good promise within the Statute of 
Frauds.*® This principle was also confirmed in Watts v. Aims- 
worth 1" where the Court of Exchequer agreed unanimously that a 
written offer to buy a certain quantity of white globe turnip, which 
was acted upon by the offeree, was a sufficient memorandum. + , « 


A. G. CHLOROS8. 


16 Anon. (1682) Skin. 142; 90 H.R. 67. 
it (1862) 1 H. & C. 88; 81 L.J.Exch. 448; 6 L.T. 288; 158 E.R. 810; see also 
Lever v. Kaffler [1901] 1 Oh. 648. 


REVIEWS 


Tse CHOD AND THE Court: By W. E. Cavenacu. [London: 
Gollancz. 1959. 289 pp. 21s. net.] 


. Aursouen from time to time articles have appeared in legal and sociological 
“periodicals about the work of the juvenile courts, and there are sections on 
the subject in some of the textbooks, this is the first full-scale treatment of 
it which I have come across. The work of these courts has, of course, in- 
creased enormously both in quantity and importance with the disturbing 
increase of juvenile delinquency in recent years, so that the appearance of this 
work is timely. For it undoubtedly provides a helpful and valuable discussion 
both of the procedural aspects of the work of the courts, and of the human 
and sociological problems which continuously arise in them. Mrs. Cavenagh 
has not only been a magistrate, working in juvenile courts, for a number of 
years, but she is a trained and experienced social worker of eminence in that 
profession, having been Chairman of the Association of Social Workers. 
She is therefore doubly qualified to write on juvenile courts. 

The book should be a great boon to those who are actually working in 
these courts, and indeed to magistrates generally, Mrs. Cavenagh has the 
ability to communicate the result of her experiences in a clear and helpful 
manner, her whole treatment of the subject is enriched by a ripe wisdom 
which she places at the disposal of her fellow magistrates unstintingly. Her 
work should also be most helpful to administrators and politicians who are, 
or should be, concerned to bring about improvements in our far from perfect 
system for handling the problem of juvenile delinquency. Indeed, her obser- 
vations, based on wide reading as well as her own experiences, are often 80 
statesmanlike in character that they must receive careful consideration at the 
Home Office when new legislative projects are under discussion. 

I do not, however, feel that the book can be unreservedly recommended to 
new magistrates, or others coming into this subject as a new field. Although 
Mrs. Cavenagh has an unusual ability, for a lay magistrate, to understand 
and appreciate the legal point of view and atmosphere, she finds it difficult 
to stand outside her subject in the way that is required for a clear and well- 
balanced description of any legal or political’ institution. In the result I 
think that most people coming new to the subject would get a confused and 
confusing impression of the system under description. And this would 
probably be accentuated by Mrs, Cavenagh’s unfortunate tendency to 
repotition. 

These weaknesses are exemplified in the first two chapters, which are 
intended to give an introductory account of the work of an ordinary magis- 
trate’s court; no doubt a very necessary preparation for what is to follow. 
But Mrs. Cavenagh never quite succeeds in doing this. As she goes along 
she has ideas both about the work of the ordinary courts and of the juvenile 
courts which she cannot resist discussing. These ideas are, it is true, usually 
very much to the point, and as I have already suggested will prove of much 
interest to experienced magistrates, but they do obscure the clarity of the 
picture which our author is at such pains to paint. 

The substance of the book consists in four excellent chapters in which the 
procedure, the powers, the practical working and, finally, the sentencing powers 
of these courts are dealt with: these take up rather more than half the 
volume. As I have already indicated, there is a great deal of illustration * 
from actual cases with which Mrs. Cavenagh has herself been concerned, or 
which she has collected from the pages of the Magistrate, Probation, or one 
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of the other periodicals concerned with these matters. This is one of the 
reasons why her book should be so helpful to magistrates working in these « 
courts. In many rural parts of the country juvenile courts sit only rarely, 
the outburst of juvenile delinquency being largely an urban phenomenon, and 
it is a worrying aspect of the system that so many of the justices administering 
it have but little practical experience. These, in particular, should get much 
help from this book. 

Mrs. Cavenagh concludes with chapters on the Child and the Court, and 
the Court and Social Services. In the former of these there is an acute 
discussion of what is, I think, the central problem in the handling of juvenile 
delinquency, that is whether it should be dealt with as a crime by a court, or, e 
as an educational difficulty by some social institution. This matter, which is 
of profound relevance, has never been properly faced up to in this country 
either by legislature or executive. It crops up from time to time in the 
earlier chapters of this book, but in this chapter the author sets out clearly 
and objectively the arguments on either side without coming down decisively 
one way or the other, though she is inclined to favour “ the sphere of the social 
services rather than of the penal system.” 

One important aspect of this same problem which is clearly brought out 
{in one of the earlier chapters) is the different interpretations placed upon 
section 44 of the Children and Young Persons Act, 1988, which provides that 
“every court shall have regard to the welfare of the child.” One view of this 
is that the welfare of the child must be “the first consideration.” Another is 
that “it contains nothing new ”—the welfare of the offender “whether adult 
or juvenile” being one of the matters to which the court must always have 
regard. No guidance seems to have been given on this matter by the High 
Court and yet it is obviously one of fundamental importance In the work of 
these courts. 

Much of the final chapter is taken up with the work of the Gluecks on 
prediction, and the amount of consideration given to the part played by the 
social services is a little disappointing, especially in view of the author’s 
eminence in that world. She does, however, bring out the very real difficulty 
caused by the fact that the handling of juvenile delinquency on a penal basis 
effectively separates it from the educational and other essential elements of the 
social services, and it is probably this fact which in the end inclines her to 
favour a transfer to “ the social sphere.” 

But she does not feel that the existing social services are adequate to the 
task of coping with juvenile delinquency which she finds stems back almost 
invariably to inadequacies in the family. Her own rather tentative proposal 
would be for the setting up of a new service, or perhaps the reconstruction 
of an old one, so as to provide for the guidance and assistance of families 
when in need. Mrs. Cavenagh is too experienced and wise a person not to be 
aware of the very great difficulties in the way of her proposal. Yet so much 
is effectively done already on these lines by probation and children’s officers 
working in co-operation that one cennot but feel that some positive steps on 
the lines suggested by her might lead to a really spectacular advance. 

One of the matters which disturb Mrs. Cavenagh is the role of the police 
in our magistrates’ courts system. The police really run the courts, which 
explains why it is so difficult to break down the inveterate and not unreason- 
able habit of calling them “police courts”: even in the higher courts the 
police seem to take a predominant part in the administration, and I have 
even heard of a policeman choosing their foreman for a jury which was being 
a little indecisive about the job, for it seems inevitable that the jury room 
should be in charge of a constable | ` 

It is probable that much less practical harm results from this police 
dominance than might be expected, since we have a police force which, on the 
whole, is not only uncorrupt and sympathetic, but not aggressive for power. 
Nevertheless, the system is not really defensible, and may well have much more 
serious psychological and moral influences on a large but inarticulate section 
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of the population than is commonly suspected. It is right that Mrs Cavenagh 
should voice these fears, in particular that she should comment on the police 
supervision schemes which have come inte operation in various parts of the 
country in modern times. Under these a chief constable or a superintendent 
himself decides on the guilt of an alleged culprit, and if he thinks fit puts 
him under police supervision instead of bringing him before a court. This 
practice was adversely criticised by the Committee on Young Offenders of 
1927, but it still exists, and Mrs. Cavenagh refers to an illuminating example 
of how it may work in practice by a quotation from the police history given 
of a young offender for sentencing purposes in which, under a heading 
.“ Previous Offences,” there appeared items of “larceny” and “stealing from 
a meter” although such charges had never been preferred in any court! 

Mrs. Cavenagh is, of course, not unaware of the great advantage there may 
be in most cases if a child can be kept out of court, especially from the point 
of view of avoiding a record of conviction which may prove so damaging to 
his future career. But this supervision method as it stands is too much open 
to objection to be allowed to continue, and should be replaced by an accept- 
able alternative process. Mrs, Cavenagh sums up the matter pithily in the 
statement, “there are serious objections to any scheme which implies that 
the police have authority and rights over the citizenry in matters outside the 
purview of the courts.” 

Mrs, Cavenagh has sensible things to say about a number of other aspects 
of ihe present system which space prevents my discussing. There is so much 
meat in her pages that the absence of an index is an important omission. 


C. 


ALEXANDER MACONOCHIE OF NORFOLK Istanp. By THe HONOURABLE 
Mr. Justice Jonn Vincent Barry. [Melbourne: Oxford 
University Press, 1958. xxii and 277 pp. (with index). Price 
(in the United Kingdom) 50s. net.] 


Sropenrs of penology have long awaited this full-length study of Alexander 
Maconochie, whose stature as a prison reformer has been more and more 
recognised of recent years. They have not waited in vain, for this admirable 
study by an eminent Australian judge gives them what they need to know of 
the life and work of one who was a real pioneer in the solution of penal 
problems, It is a pity that its substantial price is likely to put it beyond the 
reach of many who would profit by its perusal. As Professor Glueck says in 
an appreciative Foreword: “there is hardly a reform in the correctional field 
in our epoch than cannot be traced, at least partially, to the fertile imagina- 
tion of Maconochie.” Nor, as Mr. Justice Barry shows, is “there a single basic 
idea among the standard minimum rules adopted in 1955 at Geneva by the 
First United Nations Congress on the Prevention of Crime and the Treatment 
of Offenders which had not been anticipated by Maconochie a century 
earlier.” 

Alexander Maconochie’s early life had shaped him for a prison reformer 
even less than had that of the great John Howard himself. He was a naval 
officer of that substantial class whom the termination of the Napoleonic Wars 
rendered redundant, and retired in 1815 with the rank of post-captain. Having 
a small pension and some private means, he devoted his considerable energy 
and keen intellect first to the improvement of his education, being a typical 
Scot of the period, and then to various social activities, of which the most 
important was helping to found the Royal Geographical Society, of which he 
became the first secretary. 

As with Howard, his introduction to penological problems was largely 
accidental, for having accepted the position of private secretary to his old 
comrade in arms, Sir John Franklin, afterwards to become famous as an 
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explorer, but from 1887 onwards governor of Van Diemen’s Land (Tasmania), 
he was asked by the Society for the Improvement of Prison Discipline to 
prepare for them a report on the convict transportation system then operating 
in the island, as well as, of course, in other parts of Australia. Up til then 
he seems to have had no special interest in this problem, though he must have 
been aware of its main aspects as it was a subject of prime concern to 
Englishmen of his generation. 

He threw himself into the investigation of the convict settlements in Van 
Diemen’s Land with characteristic energy and thoroughness, and during the 
course of his inquiries he trod on the toes of the various vested interests in 
the island who succeeded in embroiling him with his old friend the governor. 
Indeed, Maconochie’s principal weakness seems to have been a certain tactless- 
ness, even quarrelsomeness, a trait sometimes found in persons of his sanguine 
temperament. Already while Secretary of the Geographical Soclety he had 
come into violent conflict with one of the Vice-Presidents, and although this 
dispute was resolved in his favour it was a forerunner of a number of others 
out of which he did not emerge quite so successfully. 

Maconochie’s report on the penal settlements in Van Diemen’s Land was 
most damaging, not only to them, but to the whole system, and was a contri- 
butory factor to its discontinuance. It earned him, in addition, the post of 
superintendent of the convict settlement of Norfolk Island, a post which he 
held for four years (1840-44), and upon the administration of which hig claim 
to fame principally rests. 

Norfolk Island is a small island some distance off the coast of New South 
Wales, from which at that time it was several days’ sailing distance. It had 
been used of and on as a prison for the worst type of convict, and its 
history both before, during, and after Maconochie’s time was marked by 
mutinies, attempts at escape, and much yiolence and loss of life. According 
to Mr. Justice Barry’s careful analysis of the facts during the period of his 
governance, Maconochie succeeded much better than any other governor, but 
this has not been the general verdict of the historians who seem to have been led 
astray either by partiality for Sir John Franklin or by a superficial study of 
the official documents. However, appraisal of the success of the superinten- 
dent’s efforts was difficult enough at the distance of Sydney let alone in London, 
while it is clear enough from his own dispatches that in his enthusiasm for 
putting his own projects into practical effect he disregarded the instructions 
which had been given to him at the time of his appointment. His freedom of 
action had been severely circumscribed by these, for the Government, while 
choosing him because of the ability of his Van Diemen’s Land Report, had at 
the same time been sufficiently scared of the originality of the ideas which it 
contained to determine to circumscribe narrowly the extent to which it would 
permit him to put them into operation. In the result he was dismissed in 
disgrace. 

However, the leaders of the reform movement in England were aware of 
Maconochie’s work and took a very different view of it. One of them was 
Matthew Davenport Hill, Recorder of Birmingham, member of a remarkable 
family which includes among its members Rowland Hill of postage stamp 
fame, and Octavia Hill, one of the founders of the National Trust and an 
outstanding housing reformer. M. D. Hill used hig influence to obtain for 
Maconochie the governorship of Birmingham prison which he held for two 
years (1849-51). Here he was less successful than on Norfolk Island 
Devoting too much of his time to propaganda to pay attention to the detailed 
work of the prison, he was deceived and frustrated by the actions of his 
deputy, who succeeded in turning against him the majority of the magistrates 
who controlled the prison at the time. He was again dismissed from his 
position, One cannot help feeling that on this occasion he had brought his 
troubles largely upon his own shoulders—for a certain “fanaticism,” already 
noticeable in Norfolk Island, was clearly now dominating his actions. 
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Although he struggled on with his work of reform for several years, shattered 
health, and pecuniary dificulties deprived him to some extent of his old élan. 
He died in 1860. 

By then the great period of reform and enlightened penal discussion which 
makes the early ‘Victorian period and the few years before her accession so 
attractive to the historian of the criminal law had come to an end, and the 
period of harsh measures and rigid discipline which lasted into the twentieth 
century, and which was opposed to everything for which Maconochie had stood, 
had set in. It is interesting to compare his fate with that of John Howard, a 
far less original thinker and by no means such an attractive personality, who 
* wag commemorated by a monument in St. Pauls Cathedral, and had both a 

national and an international reputation as a philanthropist, 

Space permits only the shortest of appreciations of Maconochie’s ideas and 
work which are, however, most attractively and sympathetically described and 
discussed in this book, He is most famous as the originator of the “marks” 
system of prison discipline under which a convict could obtain remission of 
his sentence according to a rather elaborate scheme of marks, awarded for 
good conduct. This has, of course, been adopted in a rough-and-ready way in 
the modern prison system under which a prisoner earns remission of up to a 
third of his sentence, provided he does not forfeit this by bad conduct. 
Maconochie’s own proposals, which were more positive and dynamic, do not 
appear ever to have been put into practice Even so, he regarded this aspect 
of his system as secondary and subordinate to his main principle of action 
which was quite shortly the exertion of simple moral influence. 

He was completely modern in that he gave precedence to the reformation 
aspects of prison discipline over the deterrent and retributive which then and 
for long were in the ascendant with the authorities, as well as of course with 
the general public. Gipps, the able governor of New South Wales, who was 
his immediate chief, commented characteristically when he wrote: “such an 
opinion, however agreeable it may be to the dictates of humanity, is not, I 
believe, the received one of legislators.” Maconochie recognised that fear 
operates within narrow Hmits (“he only dreads punishment when he sees the 
lash in hand”) and harsh methods make men “incapable of moral restraint.” 
On Norfolk Island he was able by his personal influence to secure the 
repentance and regeneration of several of the worst convicts, for he did not 
scruple to establish direct contact with the most vicious of his prisoners: 
and indeed he claimed that recidivism among the convicts who had come under 
his régime was of unusually small dimensions. It is interesting to observe 
that one of the most modern and promising of experiments carried out by our 
own Prison Commissioners, that at Norwich Gaol, depends on the same kind of 
moral influence; which demands, of course, exceptional personal qualities on 
the part of the prison officers. This “use of moral influence rather than 
physical coercion,” says Mr. Justice Barry, “was the fundamental concept of 
Maconochie’s system.” 

He wag indeed very much alive to the importance of the part to be played 
by the subordinate prison officers in all attempts at reformation, and com- 
mented severely upon the state of affairs existing in Norfolk Island when he 
arrived there under which “servile marks of respect had to be paid not only 
to officers, soldiers and generals but even to the empty sentry boxes.” By 
such a régime the prisoners’ “feelings were habitually outraged and their 
self respect destroyed.” Practices of this kind in foreign lands we should 
describe as Prusslanism—it is salutary that we in England should realise how 
nearly our own methods have approximated from time to time to that hated 
system. Mr. Justice Barry makes a profound comment on the effect of such 
conduct by the prison authorities when he observes that “men cannot pity 
those they have oppressed.” 

Maconochie was a prolific writer. He seems to have formed most of his 
views on penal reform during that short period of intense mental activity 
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which he spent in Hobart, and from that time on almost until the day of his 
death he poured out his views in a series of pamphlets and articles. His best- * 
known and longest work, Crime and Punishment, was published in 1846: it 
largely consists of a collection of his earlier writings. Its pioneer influence 
was noticed by the Webbs in their great work on E:inglish+prisons, and Mr. 
Justice Barry’s claim that it has “exercised an immense influence on the 
development of penology as a science” is well justified. 

One is again and again impressed by the modernity of his opinions: many 
passages could be quoted from his writings which might have been written in 
1960. Thus with an unerring insight he puts his finger on the essential weak- 
ness of the reformatory school—its endemic institutional character which plays ° 
up inevitably the influence of the worst pupils. He would have subscribed to 
the view that offenders should be kept out of institutions, whether prisons, 
reformatories or approved schools, till, and beyond, the last possible moment. 
And always he comes back to the responsibility of society for the criminal 
elements in its midst; those elements for the making of which it is so largely 
responsible, and which it cannot hope to be without until its citizens as a 
whole show a greater understanding and sympathy with the difficulties of their 
weaker brethren. Maconochie’s “great strength lay in his recognition that 
vindictive punishment was injurious to the victim and to society,” and in this 
emphasis on the responsibility of society he was certainly in advance of his 
age, if not of later generaticns, But as his biographer observes, if in our 
punishments, and indeed in our subsequent attitudes to ex-prisoners, we 
“deny their human qualities” this “denial of their humanity draws with it a 
denial of that of society itself.” 

C. 


ARCHBOLD’s PLEADING, EVIDENCE & Practice IN CRIMINAL Cases. 
Thirty-fourth edition. By T. R. Frrzwaurer BUTLER and 
Marston Garsia. [London: Sweet & Maxwell, Ltd. 1959. 
exevi and 1719 pp. (including index). £5 5s.] 


As the learned editors point out in the Preface, “ Archbold is, and is intended 
to be, a practitioner’s and not a jurist’s book,” and it is by this standard 
that it should be judged. It cannot embark upon lengthy discussions of points 
of criminal law of theoretical interest, such as can be found in the writings of 
Dr. Glanville Williams and Mr. J. W. Cecil Turner. This simply repeats the 
point made by the same editors in the Preface to the previous edition (reviewed 
by the present reviewer in this journal: 18 M.L.R. 428 (July 1965)). The 
editors go on to say that much important new legislation affecting the criminal 
law has had to be incorporated in the present edition, such as the Sexual 
Offences Act, 1956, and the Homicide Act, 1957. Also the effects of recent 
decisions on affray and conspiracy as well as an unusually large number of 
decisions on matters of procedure and evidence have had to be taken into 
account, In order to keep the book a reasonable size, the editors claim to 
have consciously jettisoned some very old authorities where there appeared 
to be a more modern authority relating to the same point, and also they have 
made some deletions where the law as previously stated has become in practice 
obsolete. 

Two questions arise from these prefatory remarks of the editors. How 
well has the new statute law been incorporated? As far as the Homicide Act, 
1957, is concerned, the treatment cannot be regarded ag satisfactory. ‘Yor 
example, the important section 8, dealing with provocation, is simply spliced 
onto the old material without any comment or explanation. Paragraph 2486 
on p 945 contains the rather droll statement that “as there are many nice 
distinctions .. . upon this subject of malice, express and implied, it may be 
desirable to consider the subject more fully under the following heads .. .” 
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and there follows the most meaningless jumble of headings, including suicide 
gnd manslaughter of the voluntary kind, which adds to the general confusion 
Surely, if anything is desirable, it is a careful analysis of the case of Vickers, 
which {s not mentioned at this point but receives a brief paragraph of its own 
at p. 959 (para, 2515). How anyone could ever make sense out of this chapter 
without having learned his Jaw first from some other source is a question for 
consideration, But then, Archbold is for practitioners, and presumably they 
know their way through it. 

The second point is that, although there has been some pruning of obsolete 
law, there is no doubt a great deal that remains in need of deletion. The 


* .court in R. v. Watson & Watson (1959) 48 Cr.App.R. 111 came upon one such 


section, in connection with homicide by neglect. Must we wait for judicial 
decisions before further drastic pruning takes place? 

We note with satisfaction that the spelling of R. v. Weiow has been 
corrected at para. 8802 and in the Index, but not, alas, in the note at the foot 
of p. 25. The following cases, referred to in the previous review, are still 
cited without any comment, not even the cautionary injunction sed quaere: 
Walters v. Lunt, R. v. Bourne (1952), Gott v. Measures To these we may now 
add McGregor v. Benyon and R. v. Davenport. R. v. Matheson could have 
been mentioned at para. 929 as well as at para. 2478. Younghusband v. Iuflig 
is not mentioned at all in para. 47 or anywhere. R. v. Russett is described as 
a strong case in para. 1491. Whether a boy under fourteen can be convicted 
of attempted rape might be discussed at p. 18. The discussion of the criminal 
liability of a corporation in para 28 could be improved by bringing out more 
clearly the principle upon which liability now rests. The references to R. v. 
Steane, described previously as inadequate, are now improved. 


J. E. Hart WILLIAMS 


INTRODUCTION TO JURISPRUDENCE, By Dennis LLOYD, M.A., LL.D., 
Quain Professor of Jurisprudence in the University of London. 
London: Stevens & Sons, Ltd. 1959. xxiv and 472 and 
des) 10 pp. 465s. net. | 


Tais new book on jurisprudence is to be welcomed as a bold attempt to 
break away from convention and to combine the better features of the usual 
English kind of book on the subject, a narrative exposition of the main 
problems and topics of jurisprudence, embodying a secondhand commentary 
by the author on the views of the main jurists and legal thinkers, with the 
considerable merits of the American-style volume of Readings, comprising a 
selection of reprinted passages from books, periodicals and cases. The great 
difficulty which the author of this book has had to face, quite inevitably, is 
that, within the conventional limits of size and price for a students’ textbook, 
he could not possibly deal with all the topics included in the ordinary course 
on jurisprudence, nor include anything like all the passages bearing on any 
one topic which he might have wanted to include or which it might be ideally 
desirable for the student to read. To that extent the claim made on the 
inside of the dust-jacket, that the book gives a comprehensive view of the 
subject, is unjustified. For the book covers only what may be called Legal 
Theory. ` 

It comprises eleven chapters, each having about ten pages of introduction 
by the author, followed by some twenty or thirty pages of extracts from 
jurfstic writings and cases. -After the two introductory chapters, and apart 
from the last one, on the judicial process, each deals with the views of one of 
the so-called schools of jurists. There is nothing about the analysis and 
classification of the law, little about the sources of the law, and nothing about 
fundamental legal conceptions. These exclusions have been necessitated by the 
exigencies of space, but it follows that for use in the ordinary kind of course 
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on jurisprudence this book will have to be supplemented by others. It may 


be also that the book is incorrectly named, as it does not cover anything like ° 


such a wide field as is usually connoted by the term “ jurisprudence” today. 
But the choice of topics does concentrate on the branch of the subject most 
neglected in England hitherto and indicates .a welcome swing away from 
excessive attention to analysis. 

The arrangement of the chapters does not seem entirely happy; it is, 
naturally and rightly, roughly chronological; but Custom and the Historical 
School might more suitably have come before The Sociological School, and 
some may feel that the chapter on The Judicial Process is fitted in at the end 
rather than following logically; it might well have come much earlier, after. 
The Meaning of Law, on the basis that it is to a large extent the difficulties 
met with in the execution of the judicial process which provoke lawyers to 
think about the nature of law. 

The extracts are well chosen, revealing greater catholicity of taste than is 
usual; it is not every teacher of the subject who ransacks Mind and the 
Proceedings of the Aristotelian Society, but it is a practice to be commended. 
Again, the author is undoubtedly right to have preferred substantial extracts, 
of several pages, to mere snippets, even though this diminishes the number of 
jurists and philosophers who can be quoted. Lists of Further Reading at the 
end of each chapter would have been useful to the student whose appetite 
had been whetted, and would have given him a signpost to those other excerpts 
which could not be included. The length of the excerpts is such that the 
student can gain a fair impression of the style and mode of argument of the 
original writer, and this is one of the most valuable features of the book. It 
does go some way to counter the danger, so common in jurisprudence, of 
Students relying entirely on potted secondhand accounts of other men’s ideas, 
without reading a word written by the man himself. It is not difficult to 
think of passages from other writings which might have been included, but 
the task of selection is always an anxious one and also a personal one; it 
suffices to say that the reviewer was not struck by any gross omissions, and 
was struck by some unexpected and valuable inclusions. 

The author’s introductions to each chapter are, however, rather Jess satis- 
factory; they serve merely to introduce the extracts and are too brief and 
sketchy to be adequate by themselves, and leave too much unsaid. Natural 
rights, for example, deserve more than a footnote mention. On this point also, 
therefore, the book will need to be supplemented by the reading of other 
narrative works and other commentators. 

There are only a few misprints, mostly in the footnotes, though one (p. 215) 
completely spoils the effect of Jerome Frank’s witticism about neglecting the 
importance of juries, by printing “ jurisprudence” for what should be “ juries- 
prudence.” 

Within its self-imposed limitations, however, this book is a very valuable 
addition to the corpus of texts available for students, by whom it should be, 
and is certain to be, widely used, and there are many graduates who also 
would profit from reading it. i 

Dav M. WALKER. 


GENERAL PRINCIPLES OF THE Law oF Torts. By Puiu S. James, 
M.A. [London: Butterworth & Co. (Publishers), Ltd. 864 pp. 
and index. £1 12s. 6d.] 


Tis is a work “intended to explain essentials only,’ as the author says. 
Hence it must be Judged in terms of what such a book should achieve. How- 
ever, there is a difficult and interesting preliminary question. What are 
“essentials”? To the tort lawyer this is a particularly pregnant question, for 
it goes to the very heart of the whole subject. A survey of the several books 
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on torts which are available to student, practitioner, and jurist, shows that 

* it is not easy to refine away from the mass of detail in decisions and dicta the 
essentials, the core of legal principles which must be grasped in order to 
appreciate the general nature and scope of this part of the law. Indeed, it 
can be argued that it is in the details that the general principles of the law 
of torts lie: or, to put it in another way, that there are no general principles 
worthy of being extracted, since they can all be summed up so very shortly 
that they are misleading, if not meaningless, unless they are subjected to a 
thorough analysis, which involves much detail. This, of course, is a fine, 
thought-provoking jurisprudential point. But it is of no assistance to the 

* estudent of torts, or anyone writing a book for such a student. Somewhere there 
is a limit to the amount of material such a book should contain. The question is: 
where? More pertinently to this review, the question is: has Professor James 
provided too much or too little? 

The answer to that question really depends upon the public for whom this 
book is intended. 

Professor James appears to indicate that it is meant for “ the less aspiring 
student.” Hence his injunction to adhere to the text and refrain from pursuit 
of the references in the footnotes, of which there are many. The “aspiring 
honours student” will not find in this book the fullness of discussion which he 
might justifiably expect in a textbook. The book is an elementary book, which 
provides a plain statement of the law, not embellished (or bedevilled) with 
theory, argument, speculation, or criticism. Though the whole field of tort 
law is examined, the topics are not treated discursively. On the contrary, only 
the bare bones are given, even where the subject is one of complexity and has 
given rise to much controversy, for example, liability for causing nervous 
shock (see p. 142). 

Perhaps this desire on Professor James’s part to present the law as baldly 
as possible, without what he would consider unnecessary complexity, made him 
refuse to group the various torts under any particular headings. Instead, in 
Part II, the reader is presented with twenty-one chapters of “ particular 
torts,” unrelated to each other in any way. Yet, in keeping with modern ideas, 
it might be thought more explanatory to attempt to organise the presentation 
of the various torts In some more scientific or logical order. There are other 
criticisms which can be made of the scheme of the book. Why is the chapter 
on “Torts committed abroad” in the Introductory portion of the book? It 
might be better to include it in the final section of Miscellaneous Matters. 
Chapter Five of Part One (which deals with the effect of death or bankruptcy 
on causes of action in tort) belongs really with the chapters in Part Three on 
waiver of tort, and limitation of actions, and the chapter in Part Three which 
treats of statutory liability for causing death could come perfectly reasonably 
in the section of the book dealing with particular torts, 

Another illustration of the way Professor James has fulfilled his plan to 
produce an elementary textbook is provided by his treatment of cases. 
Throughout the book, propositions are illustrated by the provision of digests 
of cases (one hundred and thirty-eight in all), apart from the references in 
the footnotes. The references, according to the author, may be consigned to 
oblivion, except by the honours aspirant, or, as Professor James would like, 
the practitioner. On the other hand, the “illustrations” contain extremely 
useful summaries of the cases cited, and cannot fail to assist the student. 
Their disadvantage is that they may tempt the student not to read the reports, 
which is a bad habit to encourage. For it is surely the business of the student 
to familiarise himself with the techniques of the common law, i.e„ with the 
way in which the Judges create legal principles What more suitable subject 
can be found to illustrate this than the law of torts? The cases are intrin- 
sically interesting: the facts are usually easy to follow and assimilate: the 
arguments striking and clear: the decisions involve matters which can be 
generally understood, as well as legal technicalities. Yet one can see Professor 
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James’s point. For it can be argued that there is nothing essentially unwise in 
discouraging students who are beginners from overmuch indulgence in the ° 
reading of cases, in that confusion and uncertainty can result. On the other 
hand, the more intelligent and zealous student can always let his eye stray to 
the bottom of the page, find the appropriate report, and pursue the point 
further. Nothing has been lost by the brevity of the text: and something has 
probably been gained. 

The absence of comment is also very significant of the purpose of the 
author. For the style of the book suggests that the law of torts is both clear 
and settled. On many points this is doubtless true But there are obvious 
matters which are far from agreed: and many cases which have produced. * 
heated disputes. Professor James, seeking to satisfy the elementary student, 
ignores this, Discussion, as already noted, is absent: comment on cases is rare. 
Professor James has refused to let his own personality creep into the text. 
It does, however, very circumspectly, when he is writing about contribution 
between tortfeasors, when he calls the decision in George Wimpey & Co., Lid. 
v. British Overseas Airways Corporation one “that must rank among the 
most unhelpful.” 

Again in keeping with the elementary nature of the book is Professor 
James’s refusal to refer to periodical literature. The argument here is thet 
articles therein may be contributions to learning, and to the understanding of 
the law, but they are not a source of law: and it is only with sources of law, 
+6. English law, that he is concerned. For an elementary textbook this is 
possibly a reasonable omission. Yet even in such a book, it is suggested, there 
is a place for such references, particularly if the more aspiring student (and 
the practitioner) are to be encouraged to read and use the book. 

This brings us back to the very crux of the whole matter. What is the 
value of what Professor James has done? As an elementary study of the law 
of torts this book is useful and admirable. The text {s always clear: the 
individual chapters are well organised: the references are kept out of the way, 
but are full and very up to date. To what extent, however, is there a place 
today for an elementary textbook of torts? Can such a book provide anything 
which is not available in the classical works (Pollock, Salmond and Winfield) 
or the more modern treatment of Professor Street? With all respect to 
Professor James, it is unlikely that his book will appeal to practitioners as a 
source book for the answers to their problems. It is far too bare to do that. 
But, that very bareness may attract those students who seek to acquaint 
themselves with the outlines of the law of torts in an easily assimilated form. 
If this does happen then Professor James will have achieved hig purpose: he 
will have satisfied a need, 


G. H. L FRIDMAN. 


Tae Law or Torts. Second edition. By Harry STREET, LL.M., 
PH.D. [London: Butterworth & Co. (Publishers), Ltd. 1959. 
£2 16s. | ; 


Tse reviewer of the first edition of Street on Torts (19 M.L.R. 819) wrote: 
“It can be said at once that Street on Torts is a good book and the second 
edition (if the author pays attention to his critics!) will probably be a great 
book.” The second edition has now appeared. The author has certainly paid 
attention to his critics if he has not always gone the whole way with them. 
And the book has already taken its place beside Salmond and Winfield as one 
which can be thoroughly recommended to students. The logical arrangerhent 
of the subject with its stress on the interests of the plaintiff makes it ideal 
both for teachers and their pupils. Some criticism was made of the fact that 
the author dealt (as he still does) with defences such as remoteness of damage 
and contributory negligence in the part of the book dealing with negligence, 
whereas these defences are equally applicable to other torts. But there are 
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ample reminders and cross-references in other parts of the book and the 
arrangement seems to this reviewer entirely satisfactory. 

Professor Street deals efficiently and lucidly with the Occuplers’ Liability 
Act, 1957. He has also undertaken some rewriting of the section dealing with 
Invasion of the epanomic interests of the plaintiff, one of the best parts of the 
book. One or two minor criticisms could be made of this new material. It is 
not clear exactly how Professor Street reconciles the proposition on p. 189 
that under the Occupiers’ Liability Act, 1957, the occupier of premises owes a 
duty of care to persons exercising a private right of way with the statement 
in the footnote that the owner of the servient tenement has still no obligation 


a „to repair. Recent cases limiting the right to use one’s own name for trading, 


particularly Wright, Layman and Umney, Lid. v. Wright (1949) 66 R.P.C. 
149 (C.A.), are not mentioned (p. 870). Nor is it easy to follow Professor 
Street’s doubts (pp. 859, 861) how far withholding or threatening to withhold 
supplies for the purpose of enforcing price maintenance contrary to section 24 
of the Restrictive Practices Act, 1956, gives rise to a civil right of action. 
Although section 24 (7) does not in so many words give such a right, the 
fact that no criminal liability is involved strengthens the view that civil pro- 
ceedings for breach of the statute would lie. And since a breach requires that 
two or more persons should combine to damage the plaintiff's business by 
unlawful acts, it is difficult to see why there should be any doubt that a tort 
is committed independently of malice. The right of the Crown to obtain an 
injunction is not mentioned; nor are the parallel provisions of section 11 of 
the Monopolies and Restrictive Practices (Inquiry and Control) Act, 1948. 

A more general comment is that the very logicality of the author’s exposi- 
tion may make the law seem more rational than it sometimes is, and that he 
does not spend much time in criticism of the existing law from a sociological 
viewpoint. For instance, his treatment of Searle v. Wallbank [1947] A.C, 841 
(liability for animals straying on to the highway) is very brief, whereas 
Salmond and Winfield both debate at length the desirability of reform, Pro- 
fessor Street is content to refer to the Committee on Animals. Perhaps it is 
as well, for Professor Winfield’s view that the incursions of dogs (as opposed 
to cattle) on the highway “are fraught with small risk to traffic” hardly 
tallies with the Ministry of Transports statistics that in 1958 alone 2,781 
accidents causing death or injury to human beings involved dogs. (As the law 
stands it would seem that if the dog strays onto a busy street without its 
owner there is no liability, but if the owner takes it out off the lead he may 
be Hable in negligence.) 

Such controversial topics as the right of privacy are very lightly 
touched upon without reference to all the meagre authority available. 
Professor Street’s questions more often relate to nice legal points (“Is it 
battery if A pulls away B’s chair as he is about to sit on it, whereupon A 
falls to the floor?” “Can you imprison by telephone?”). Nevertheless, by 
concentrating on the question what interests of the plaintiff are protected by 
the law of torts the author does give the reader a clearer picture of the 
underlying social objects of this branch of the law than do other textbooks 
and the objection that he is not sufficiently critical of anomalies should not 
be carried too far. If not yet a “great” book it is certainly a very good 
book indeed, 


Jonn MONTGOMERIE 


Princrptes oF Company Law. By Rosert R. PENNINGTON, 
» Solicitor, Reader at the Law Society’s School of Law. 
[London: Butterworth & Co. (Publishers), Ltd. 1959. xci + 

626 + (index) 85 pp. £2 10s.] 


Tars is a new book on the subject of company law which its author states 
to have been written primarily for students. It is, in fact, a good deal longer 
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than any subsisting students book on the topic. But the more successful 
students should long ago have discovered a long textbook means less work and + 
not more for the student, at any rate if the textbook is a good one. And 
this one is good. It may take the student many hours of study to read it 
through, but the time will surely not have been wasted. Its.particular merits 
are first that it concentrates on principles, which are the important things to 
try to commit to memory, and secondly that the author is not content with 
making a dreary catalogue of statutory requirements but sets out to reduce 
them to a rational whole. Examples of this are the treatment on pp. 170-178 
of the requirements of the Fourth Schedule to the Companies Act, 1948, as 
to the contents of a prospectus, and the treatment on pp. 808-811 of-the, » 
charges that are registrable with the Registrar of Companies. Taken all in all 
it is an excellent student’s textbook. 

But this is not all. A good student's book is invariably useful to prac- 
titioners, especially when dealing with topics on which the law is uncertain, 
whether the practitioner agrees with the author or not. There is, for instance, 
an interesting discussion in Chapter 19 on the rule in Foss v. Harbottle (1848) 
2 Hare 461. It would seem that the author’s view is that the recent decision 
of Pavlides v. Jensen [1956] Ch. 565 cannot be reconciled with principle and 
therefore must be wrongly decided. If this is a fair interpretation, then one 
reviewer certainly agrees with the author. It may be that section 205 of the 
Companies Act, 1948 (first introduced into company law in 1929), has altered 
the law in this respect, since the rule was first stated. The law, if the decision 
stands, is most regrettable and perhaps will be considered by the Committee 
that is about to review company law. The author would no doubt support this 
suggestion, 

The book is a welcome addition to the literature on the subject and we 
wish it the success that it deserves. 

J. G. Mownzoe. 


Company Law THroucH THE Cases. By H. R. Hamro, assisted 
by Exzison Kann. [Johannesburg: Juta & Co., Ltd. 1958. 
Xxxli and 440 pp. 91s. 6d.] 


Tuere is no English case-book on company law. Until that omission is 
remedied, the present book may (apart from its high price in England) be 
enthusiastically recommended. It consists of a selection of some 850 cases, 
South African, English, Scottish and American. Each group of cases is 
prefaced by a short introduction putting the cases in context and referring to 
the appropriate provisions of the South African Companies Act, No. 46 of 
1926, 

The selection and presentation of cases have been largely governed by the 
students Professor Hahlo has in mind: “more especially students of commerce 
and accountancy.” “It has always appeared wrong to me,” says the author, 
“to refer my commerce students to cases when I knew full well that most of 
them, for practical reasons, would not be able to look them up.” But this in 
no way detracts from the value of the book to law students (and teachers), for 
the selection of cases is wide and most of the well-known authorities are 
represented. 

Two omissions may be noted. Winding up does not appear—understand- 
ably, for most cases have done little more than interpret isolated statutory 
provisions, and even if the topic is within a student’s syllabus it scarcely lends 
itself to the case-book method of teaching. (Though Re M. Kushler, Gtd. 
[1948] Ch. 248 would have been a useful case to include.) More important to 
English readers is the absence of the important cases on pre-incorporation 
contracts, Kelner v. Baxter (1866) L.R. 2 C.P. 174, and Newborne v. Sansolid 
(Great Britain) Ltd. [1954] 1 Q.B. 45. This omission is due to the recognition 
by South African law of the contract made for the benefit of a third party 
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(the so-called stipulatio alteri), and to section 71 of the South African 
* Companies Act, which enables a company to ratify a pre-incorporation 
contract in certain circumstances (a section which will doubtless be considered 
by the Jenkins Committee). 

i AuBrREY L. DIAMOND. 


A SIMPLE GUIDE to NEGOTIABLE INSTRUMENTS AND THE BILLS OF 

ExcHANGE Acts. Second edition. By Duprey RICHARDSON, 

«e, + ALB. [London: Butterworth & Co. (Publishers), Ltd. 1958. 
x + 184 (index 4) pp. | 


Tas book as its title suggests is an elementary introduction to the Bills of 
Exchange Act, 1882, and cognate statutes. Jt is intended primarily for 
students sitting for the examinations of the Institute of Bankers and working 
on their own without having had the advantage of a preliminary study of the 
common law. It will be obvious enough to those conversant with this difficult 
branch of the Jaw that the author has set himself a difficult task and he is to 
be congratulated on having accomplished it remarkably well. The scheme is 
the familiar one of a section by section examination of the principal statute 
and of the recent Cheques Act, 1957, the discussion of which provides the 
principal new feature in this edition. But, before embarking on this analysis, 
Mr. Richardson provides three chapters on Common Law and Equity, Choses 
in Action, and the Negotiable Instrument. Some of the statements in these 
chapters might make a purist sniff, but they do, in clear and rather homely 
language, succeed in providing the student with the essential background 
material for his study of the bill of exchange. 

Except in respect of cheques the discussion is generally kept very short. 
This concentration on cheques is understandable in a book intended for young 
bank officers, but Mr. Richardson should realise that much of the general law 
of bills of exchange is basic to cheques, and without a reasonably full examina- 
tion, for example, of such fundamentals as the position of the holder in due 
course much of the later detail may be largely wasted. In fact, section 29 
receives rather more than two pages which is hardly sufficient, and the 
important section 80 (“presumption of value and good faith”) which, in 
Chalmers on the Bille of Hachange Act, 188%, gets ten pages is dismissed 
with the remark that the “section is stratghtforward.” Are the problems 
raised by fraud in connection with the negotiation, and the effect of illegal 
and void consideration to be dismissed so lightly? In contrast, the problem of 
negligence under section 4 of the Cheques Act, 1957 (the old section 82), 
admittedly of the first importance to bankers, is analysed in great detail with 
a pretty full citation of the cases. It is a little difficult to see how the sort of 
student for whom this book is intended who will usually not be able to refer 
to the reports, and, if he is, will find them difficult to understand, can find 
this sort ef thing helpful, at any rate without being given some illustrations 
from the facts of the leading cases. Thus, we are told that negligence has 
been attributed to a collecting banker who failed to obtain the name of a 
customers employers and we are referred to the Savory case, in which inclden- 
tally the duty was held to go as far as the ascertaining of the name of the 
customer’s husband’s employers. But it would be an exceptional student who 
could work out for himself why such a failure should be evidence of negligence, 
and I doubt if many would try. This observation applies to most of the 
twelve or so cases which are cited on this subject. 

Incidentally, it is hardly accurate to say that the only difficulties which 
arise under section 4 are concerned with the meaning of the terms “negli- , 
gence” and “customer.” In the first place the true owner’s right to recover 
in conversion at common law sgainst the banker who hag collected a cheque 
for some other person should be explained. After which something should be 
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said about the “true owner” himself: one of the most important decisions of 
recent years (Marquis of Bute v. Barclays Bank, Lid. [1954] 8 All E.R. 865) * 
deals with that very point. 

However, Mr. Richardson’s handling of the basic principles of the law of 
bills of exchange is patchy rather than uniformly too short: indeed, it is 
often excellent, as with, for example, forgery, which causes so much stumbling 
among students. It is here admirably discussed with the aid of diagrammatic 
representations of the chain of indorsement. 

In conclusion, I must note that in a short final chapter on miscellaneous 
enactments the subject of stamps, which is of substantial importance a 
bankers, is briefiy but effectively dealt with. 

C. 


Law or Property IN Lando. Fifth edition. By H. Gmson 
Rrvineton. [London: The ‘“‘ Law Notes ”? Publishing Offices. 
1959. xxvii and 504 and (index) 48 pp. 465s. net. | 


Nine years have passed since the last edition of Rivington. The new edition 
is brought out under the joint editorship of Mr. E. Swinfen Green and Mr. 
R. A. Donell In the fourth edition the late author expressed his thanks to 
the former for help then given. Changes in the fifth edition are few, the 
editors announcing that their main concern has been to bring the book up to 
date. Although there are three additional chapters the whole book is ten pages 
less than the fourth edition. The chief purpose of Rtvington was and is “to 
provide candidates for the Law Society’s Final Examination with a convenient 
means of revising the more practical elements of real property.” The editors 
add that the book “contains outline statements of many principles of con- 
veyancing and other equity topics which candidates have found useful for final 
revision.” 

Perhaps it would be unfair to complain that although Chapter XIV treats 
of “ Alienation Inter Vivos Generally” nothing is sald about the transfer of 
registered land save for the effect of acquisition by adverse possession (p. 457) 
and the exoneration of a purchaser from liability for death duties (p. 297). 
Doubtless the author expected his book to be read concurrently with one of 
the established works on conveyancing. Still, it is dificult to see what prin- 
ciple has been followed in selecting the topics treated, for some of them are 
in substance repetitive of matter found in conveyancing textbooks, €g., 
Mortgages (Chapter XII), Registration of Charges (Chapter XIII), Aliena- 
tion Inter Vivos Generally (Chapter XIV), Sales (Chapter XV). In short, 
it seems to the reviewer that good as Rivington is, the book contains elther 
too much or too little. 

If the apparent arbitrariness in the author’s selection of subjects is 
accepted not much scope is given for criticism. It may, however, be remarked 
that here and there a case is mentioned which ought to be folléwed by a 
reference to some other case or cases qualifying or limiting the named case. 
An instance of this is Coventry Permanent Hoonomico Building Society v. 
Jones (p. 110), which should be linked with Church of England Building 
Society v. Piskor [1954] Ch. 658; [1954] 2 All E.R. 88, and Bridges v. Mees 
[1957] Ch. 475; [1957] 2 All E.R. 577, 

Those who, like the reviewer, sat under the late author, will acknowledge 
the justice of the editors’ statement that “The work is essentially the product 
of Mr. Rivington’s tutorial genius to which many living practitioners” are 
consciously indebted.” Rivington bears the strong impress of its author’s 
personality, careful and unhurried, hinting at more than it tells the reader and 
revealing by many touches the pen of the scholar rather than the whip of 
the law coach, 

F. W. Tayor. 
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INTERNATIONAL Law Turous THE Cases. Second edition. By 
L. C. Green. [London: Stevens & Sons, Ltd. 1959. 874 
pp. £8 15s.] 


Tue first editioh of this book was published in 1951 and established itself 
not only as a very convenient source book for students and others but, by 
reprinting judgments that were otherwise virtually unobtainable in this 
country, it made its own contribution to the study of International Law. 
Since 1951, many important decisions have been taken by the International 
Court, such as the Anglo-Norwegian Fisheries case, the Nottebohm case and 
thé Genocide Conventions case; from the House of Lords has come the Dollfus 
Misg judgment and from arbitra] tribunals the Ambatielos and the Abu 
Dhabi OÜ awards. In addition to this, however, since 1951, the status of 
International Law has become still further recognised and by now even the 
Bar Council is aware of its existence, 

The second edition of Mr. Green’s book has, thus, been needed for some 
time, and at last it has come, delayed, like so many other things, by strikes, 
but, mirabile dictu, at the same price as the first edition. 

The book has been kept with the same internal divisioning as before, and 
into these divisions about fifty new cases have been added. As a result, the 
numbering of cases, which in the first edition went from 1-209 has had to be 
abandoned. This was presumably inevitable, but the earlier ease of reference 
has been lost. 

These divisions, however, do not include one dealing with Denial of Justice 
dnd Exhaustion of Local Remedies, which is, surely, in practice a vital topic. 
On this, one would suggest that the book in a later edition might contain the 
award in the Finnish Shipe Arbitration (H.M.S.O. 1984), where the arbitrator 
appointed by the League of Nations dealt in detail with the topic. 

The layout and type of the table of cases have been greatly improved. 
Efforts have been made to overcome the difficult problem of the naming of 
cases. The dbu Dhabi Arbitration is, thus, listed under Abu Dhabi and also 
under Petroleum Development. One would suggest that this might have been 
taken further and, for example, the Dolfus Misg case listed under Dollfus 
Mieg and not merely, as at present, under U.S.A. 

All these are, however, trifling matters, and the only relevant fact remains 
that we are all in the author’s debt for the years of work which he has now 
placed at our disposal, l 

D. G. VALENTINE. 


STATE IMMUNITIES AND TRADING ACTIVITIES IN INTERNATIONAL Law. 
By Someone SucwarirKvuL. [London: Stevens & Sons, Ltd. 
1959. xliv and 890 pp. £8 10s. | 


A Reviewer who for many years has in these pages fought against the 
unfortundte and wholly unnecessary rigidity adopted by English courts in 
the matter of soverelgn immunities (see 21 (1958) M.L.R. 165 with further 
references), will be forgiven for extending an enthusiastic welcome to a book 
which is devoted to a critica] reassessment of practice and doctrine in 
England and elsewhere. Dr, Sucharitkul is clearly an expert in the field, for 
before he wrote the present book which, he tells us, in its original form was 
a thesis approved by the Oxford Faculty of Law for the degree of Doctor of 
Philosophy, he had written a thése for the University of Paris; this, perhaps 
sofnewhat surprisingly, dealt with a closely related subject, viz., les immunités 
jurisdictionelles des navires publics affactés aux activités commerciales. 

After a short historical introduction the author turns to the question, 
whether and to what extent immunity is allowed by judicial and governmental 
practice to the trading activities of sovereigns and ambassadors, public 
vessels and state agencies. There follow chapters which, not without a 
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measure of repetition, summarise the practice of eight countries and the views 
of legal writers. In a final part the author propounds and develops his 
suggestion that immunity should be refused in case of “ trading activity.” 

There can be no doubt that, as Dr. Sucharitkul concludes, “ England seems 
to be the only country that persists in the systematic adherence to the archaic 
view of absolute immunity” (p. 256). It is a matter of considerable interest 
and importance to find an answer to the question how this state of affairs 
could be remedied. The author believes that the conception of “trading 
activity” is a “criterion which appears less open to ambiguities and therefore 
to objection than many other vague phrases such as acta jure gestionis and 
publicis usibus destinata. At least, trading activities are, with suficient 
clarity, generally understood and meaningful in the light of past practical 
experience.” Even if this were true (and there is room for grave doubt), the 
difficulty is that, at any rate in England, e situation has been reached where 
only legislation, national or international, is likely to lead out of the existing 
impasse. To draw the distinction in a form acceptable to a legislator is by 
no means easy. It would have been useful if Dr. Sucharitkul had devoted his 
attention to this task which is certainly not discharged by the mere reference 
to “ trading activities.” 

Although this book is not always a model of precision and conciseness, it 
makes many points of value, collects much material and is, therefore, a 
welcome addition to the literature on the subject. That the book does not 
display much originality is probably inevitable in the case of a subject which 
for long has attracted so much academic interest as to leave little to be said. 


F. A. Mann. 


KENNEDY ON Cıva SaLtvaGE. Fourth edition. By KENNETH C. 
McGurriz, B.L. [London: Stevens & Sons, Ltd. 1958. xl 
and 442 pp. (with index). £5 5s. net.| 


Wiiiram Rann Kenwepy was one of that remarkable group of commercial 
lawyers who during the late nineteenth and early twentieth centuries estab- 
lished, or perhaps one should say confirmed, the reputation of this country 
with mercantile men all over the world for speedy, impartial and businesslike 
settlements of commercial disputes. A contemporary of such giants as Lord 
Sumner, his work in the Court of Appeal stands up well to that of his more 
famous contemporary, and some of his judgments such as that in Clemens 
Horst & Co. v. Biddell Bros. [1911] 1 K.B. 984 (a dissent) were accepted 
in the House of Lords as so authoritative that little if anything needed to 
be added in that august tribunal: it has of course been regarded ever 
since as the locus classicus for the law relating to c.Lf. contracts, on the terms 
of which so much of the world’s international commerce is conducted. 

But Kennedy was also an eminent practitioner in the Admiralty Court, 
and it was doubtless as a result of his experiences before that tribunal that 
in 1891 he published his work on Civil Salvage which immediately established 
his reputation as a great authority upon this subject. There was in fact a 
strange absence of textbooks on this important topic, and to this day apart 
from chapters in the books on Admiralty practice, and a useful section in 
Halsbury’s Laws of England, there is really no other book to which one can 
turn for authoritative information. This is no doubt due, partly at any rate, 
to the excellence of Kennedy’s work which must have made the attempts to 
compete with it unattractive to other practitioners in the Admiralty Court. 

Kennedy was not only a great lawyer but he had a particularly lucid style 

*of exposition—he was not the leading classic of his year at Cambridge for 
nothing—and his statements of the law on various aspects of this subject are 
so carefully and judiciously made that it is not to be wondered at that, time 
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and again, they have been adopted by later judges in giving judgment as 
accurate and felicitous statements of the law. 

If criticism is to be made of the original work it is probably most fairly 
directed to the structure and arrangement of the book. The principles of 
civil salvage were too compactly concentrated in one comparatively short 
chapter, and the jurisdictional aspects of the work of the Admiralty Court 
were too much interwoven with the substantive law to enable the reader to 
get the clearest overall picture of the situation. At the time Kennedy was 
working the problems which had been mostly before the courts had tended to 
be concerned with the detailed construction of the various types of salvage 
agreement which had become popular since the building of steam tugs and 
with such matters as the estimating of the salvage award which again the 
development of large steamers had made more difficult and complicated: 
with these were naturally associated the related problems of apportionment 
and contribution. It is not surprising therefore that as a working lawyer he 
tended to get out of balance in his comparatively lengthy handling of these 
features. 

In the present edition a great deal has been done to redress this -balance 
which in the second and third editions had not been disturbed. These had 
been in the hands of W. R. Kennedy’s son, A. R. Kennedy, himself a 
competent practitioner in the same courts which his father had adorned 
A. R. seems to have regarded his father’s text as more or less sacred, and 
contented himself with what was little more than the noting up of new cases 
and statutes. Even in 1986 when the potential importance of salvage of and 
by aeroplane should have been pretty clear he contented himself with printing, 
without comment, one section from the Air Navigation Act, 1920! 

As one who had appreciated Mr. McGuffle’s work on the fourth edition of 
Marsden’s Collisions at Sea (see my review in 18 M.LR. p. 89), I turned 
with lively anticipation to his new edition of Kennedy, and I have not been 
disappointed, His reorganisation and rewriting have been quite as thorough, 
and his touch has become surer—he has of course in the interval received the 
appointment of Admiralty Registrar which is an indication of the regard in 
which his work is held. In his preface Mr. McGuffle speaks of his “ profound 
respect” for Kennedy and his work, but I am glad that this very proper 
sentiment has not prevented his handling the original work pretty drastically 
at many points. The result is in many respects a new book, and I am sure 
that Mr. McGuffie’s name will in future always be closely associated with the 
book. The best of Kennedy’s exposition has certainly been retained, but the 
text has been repeatedly altered, and, while the point of these alterations has 
sometimes not been apparent to me, on the whole I find them very much an 
improvement to the book. 

Also the amount of added material is so substantial as to make one rub 
one’s eyes a little at the statement in the preface that “the number of 
pages ... has been Increased to some extent”—magnificent under-statement, 
for the previous 289 pages of text have now become 442 which is more than 
half as much again. 

There has of course, since 1986, been a substantial increase in the relevant 
statute law, and also a few decisions of the first importance such as The 
Falosrda [1988] A.C. 173 and The Kafiristam [1948] A.C. 186—the former 
of which was in effect overruled by the Crown Proceedings Act, 1947, which 
enables the Admiralty to enter into effective agreements for the provision of 
salvage services. Perhaps the most interesting of the statutory additions to 
thea law are those concerned with aircraft which have required substantial 
additions to the text in a number of places, though compared with the 
elaborate provisions made in some foreign codes of navigation, such as the 
Italian, the British efforts are child’s play. Up to the present in this country ° 
this provision has been largely academic, for Mr McGuffle notes that as yet 
there is no reported case in which a salvage award has been made in respect 
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of services for the saving of property or life from aircraft, though there has 


been one case of an award in respect of the services of an aircraft (the . 


American Farmer (1947) 80 LLL. Rep. 672). 

At common lew the saving of life at sea gave no right to an award either. 
Statutory provision for this goes back to the period before this book was 
written, but in the interval the enactments have been altered and expanded 
and naturally receive a good deal of attention here. But again the practical 
importance of the legislation has been much less than was expected. Thus 
Mr. McGuffie observes that no case has been brought in fifty years to claim 
an award, and only two payments have been made under the provisions of the 


Merchant Shipping Act, 1894, which enable ex gratia payments to be made, 


in such cases, 

An analogous subject is that of claims by lifeboat crews which received 
somewhat cursory treatment in the earlier editions, but on which there is a 
good deal to be said, as is clear from Mr. McGuffie’s excellent handling of the 
subject. Incidentally he discusses the matter in his new chapter on Volun- 
tariness instead of in its original context of Salvors, an alteration which can ao 
doubt be justified on grounds of logic, though otherwise questionable I think. 

However, the most important contribution made by Mr. McGuiffle in this 
edition is the careful and detailed work which he has done in restating the 
general principles of the law relating to civil salvage. I have already criticised 
the over compact character of Kennedy’s handling of this subject. He was of 
course very familiar with the great work done by Lord Stowell to whom we 
owe the first scientific exposition of the law relating to this subject: a frame- 
work which was more than adequately filled in by that great lawyer Dr. 
Lushington whose contribution to the development of our maritime law has 
hardly received sufficient recognition. 

Incidentally there seems to be room for a good deal of historical work on 
the Admiralty side of our maritime Jaw and particularly on salvage. The 
material in Holdsworth is distinctly sketchy and while Mr. McGuffle has 
collected together much of the history scattered in the original work and has 
made some additions to it the result is not altogether satisfying 

Kennedy’s original chapter on the Essential Ingredients of Salvage ran 
only to thirty-five pages. Mr. McGuffle provides a separate chapter on each of 
these three essentials, viz, danger, voluntariness, and success, and these be- 
tween them run to one hundred and ten pages. Kennedy had, rather 
awkwardly, discussed the remedies of salvors in his short introductory chapter. 
This has now become the subject-matter of the leading chapter (thirty pages) 
in Part IV of the new edition. Again Kennedy had dealt with the problem of 
jurisdiction in his chapter on “subjects of salvage,’ a short chapter of 
twenty-five pages. Mr. McGuffie gives a chapter to each subject, again in his 
Part IV, and requires some fifty pages. 

The above will I hope give some idea of the extent and usefulness of the 
new editor’s work. It will be clear that he has effected a drastic rearrange- 
ment as well as a radical enlargement and I for one have no doubt that in 
doing so he has vastly improved the book. 

Great praise is again due to the publishers for the much improved format 
and layout. Kennedy now takes its place in Stevens’ Library of Shipping 
Law and therefore conforms to the high standard which marks all the volumes 
in that serles. There is a much more detailed Table of Contents which gives 
one an accurate idea of the contents of the book at a glance, and a new and 
very much improved index has been provided which will be a boon to practi- 
tioners. The marginal headings have been replaced by paragraph headings in 
the text which not only saves space but is a substantial improvement typo- 
graphically. On the other hand one cannot but feel sorry that some of the 
amenities of more spacious days have not been carried forward, such as the 
list of Admiralty Judges since the time of Lord Stowell, and the short memoir 
of A. R. Kennedy himself. c. 
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THE UNITED STATES SUPREME COURT 
AND DESEGREGATION 


THE AFTERMATH OF BROWN v. TOPEKA 


Morg than six years have passed since the United States Supreme 
Court announced its historic decision declaring segregation of races 
in public education unconstitutional. The ruling, which upset a 
long-established pattern of community life'in large areas of the 
United States, created a controversy which is still raging with 
unabated force. The Supreme Court became the primary target of 
those bent on continuing the pattern of racial segregation in the 
South, the hostile reaction ranging from academic protests to open 
defiance.’ This article, taking the ruling of 1954 as the starting 
point, examines the extent to which it has been strengthened, 
weakened or otherwise modified by subsequent decisions. 


Toe First Brown Decision 


On May 17, 1954, Chief Justice Earl Warren delivered for a 
unanimous court the opinion in Brown v. Board of Education of 
Topeka.* Plaintiffs in the four cases covered by the opinion were 
Negro children of elementary and secondary (high) school age, who 
sought the aid of the courts in obtaining admission to public schools 
reserved for white pupils under the segregation legislation of the 
_8tates involved.* The issue was the constitutional validity of the 


1 See Freund, ‘‘ Storm Over the American Supreme Court," 21 M.U.R. 346. 

2 347 U.S. 483. The cass, which gave the decision the name, originated in 
Kansas. Three other cases covered by the opinion mvolved racial segregation 
in public schools in Delaware, Virginia and South Carolina, All four cases 
are often referred to as the School Segregation Cases. 

Each action was a ‘‘class action," the plaintiffs suing for themselves ‘‘ and on 
behalf of persons similarly situated,” meaning other Negro pupils seeking 
admission to ‘‘ white ’’ schools in the defen school district. This 218 
reflected in the conclusion of the Supreme Court: see below, note 6. Class 
actions sre permitted under federal practice. However, it is not quite clear 
whether in the instant type of class actions the res judicata effect extends 
to persons who did not participate in the suit. See note in 1 Race Relations 
Law Reporter, 991 ef seq. 
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‘separate but equal” doctrine as applied in public education. 
This doctrine holds that equality of treatment as required of the 
states and state agencies by the Equal Protection Clause of the 
Fourteenth Amendment‘ is accorded when Negroes are provided 
“ substantially equal” facilities with those granted to whites, even 
though these facilities be separate for both races. The doctrine was 
adopted by the Supreme Court in 1896 in Plessy v. Ferguson ® 
which did not involve racial segregation in education, but in trans- 
portation. Ag the opinion in the Brown case states, the question 
whether the doctrine of ‘‘ separate but equal” can be reconciled 
with the guarantee of equal protection ought not to be decided in 
terms of the situation in 1868 when the Fourteenth Amendment 
was adopted, or in 1896 when Plessy v. Ferguson was decided, 
but should be considered in the light of the role public education 
plays in American life today. The crucial question is asked and 
answered ; 


Does segregation of children in public schools, solely on the 
basis of race, even though the physical facilities and other 
“tangible ” factors may be equal, deprive the children of the 
minority groups of equal educational facilities? We believe 
that it does ... To separate [children in grade and high 
schools| from others of similar age and qualifications solely 
because of their race generates a feeling of inferiority as to 
their status in the community that may affect their hearts and 
minds in a way unlikely ever to be undone. 


The court’s conclusion is that 


in the field of public education the doctrine of ‘‘ separate 
but equal’? has no place. Separate educational facilities are 
inherently unequal. Therefore, we hold that the plaintiffs and 
others similarly situated for whom the action has been brought ° 
are, by reason of the segregation complained of, deprived of 
the equal protection of the laws guaranteed by the Fourteenth 
Amendment.’ 


In view of the “ problems of considerable complexity ’’ which the 
formulation of decrees carrying out the decision presented, the Chief 
Justice announced that the court would hear further argument on 


4‘... nor shall any State... deny to any person within its jurisdiction 
the ae protection of the laws.”’ 

5 168 U.8. 537. 

8 See above, note 8. 

T In a companion decision, Bolling v. Sharpe, 847 U.S. 497, the Supreme Court 
etruck down racial segregation in public education in the District of Columbia, 
which is federal, not state, territory. Instead of the Equal Protection Clause 
of the Fourteenth Amendment, which does not bind federal authorities, the 
court used as & basis of 1t8 holding in Bolling v. Sharpe the Due Process Glause 
of the Fifth Amendment, under which a federal authority may not deprive a 
person “of life, liberty, or property, without due process of lew." The court 
stated that '' (s)egregation in public education is not reasonably related to any 
proper governmental objective, and thus it imposes on Negro children of the 

istrict of Columbia a burden that constitutes an arbitrary deprivation of 
their liberty in violation of the Due Process Clause.” 
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what specific relief plaintiffs should be granted. The Attorneys- 
* General of the states requiring or permitting segregation in public 
education were invited to submit their views. 


THe Secondo Brown Decision 


One year later, on May 81, 1955, Chief Justice Warren announced 
the opinion of the court, again unanimous, on the implementation 

* of the anti-segregation ruling. The second Brown opinion ® incor- 
porated by reference the opinions of May 17, 1964,° “ declaring 
the fundamental principle that racial discrimination in public 
education is unconstitutional, and stated that “f (a)ll provisions 
of federal, state, or local law must yield to this principle.” Primary 
responsibility for the implementation of the court’s decision was 
placed on the public school authorities, while the local courts were 
assigned the duty to consider “whether the action of school 
authorities constitutes good faith implementation of the governing 
constitutional principles.” In this function of supervising the 
school authorities, the courts were to be guided **by equitable 
principles.’ The opinion explained this as follows: 

Traditionally, equity has been characterised by a practical 
flexibility in shaping its remedies and by a facility for adjusting 
and reconciling public and private needs... At stake is 
the personal interest of the plaintiffs in admission to public 
schools as soon as practicable on a nondiscriminatory basis. 
To effectuate this interest may call for elimination of a variety 
of obstacles in making the transition to school systems operated 
in accordance with the constitutional principles set forth in our 
May 17, 1954, decision. Courts of equity may properly take 
into account the public interest in the elimination of such 
obstacles in a systematic and effective manner. But it should 
go without saying that the vitality of these constitutional 
principles cannot be allowed to yield simply because of dis- 
agreement with them. 


The local courts were instructed, ‘‘ while giving weight to these 
public and private considerations’’ to require that the school 
authorities involved ‘make a prompt and reasonable start toward 
full compliance ’? with the 1964 ruling. Should the school authori- 
ties, after such start is made, require additional time for full 
compliance, they must establish that this is necessary “‘in the 
public interest and consistent with good faith compliance at the 
earliest practicable date.” The opinion listed problems relevant 
to the consideration of the time needed for full transition to a 
racially nondiscriminatory school system, such as the physical 
conditions of the school plant, the school transportation system, 
personnel, revision of school districts, etc. 


8 Brown v. Board of Education yi Topeka, 849 U.8. 294. 
-2 Inoluding that handed down in Bolling v. Sharpe; see above, note 7. 
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The court reversed the judgments appealed from *° and remanded | 
the cases to the federal district courts to enter such orders and 
decrees “f as are necessary and proper to admit to public schools on 
a racially nondiscriminatory basis with all deliberate speed** the 
parties to these cases.” 

In terms of res judicata, the second Brown decision applies to 
the school districts which were defendants in the cases before the 
court. However, it is clear that its importance, like that of the 
first Brown decision, goes far beyond settling a dispute between‘the ° 
parties to the suits. The opinion granting relief was meant to 
provide a blueprint for the orderly transition from racially segre- 
gated schools wherever they existed * to schools open to pupils 
without regard to colour or race. 

An important feature of this plan is the gradual implementation 
of the first Brown decision declaring segregation unconstitutional. 
As noted above, the Supreme Court relied on ‘“‘ equitable prin- 
ciples ” on authorising this step-by-step approach. No doubt, the 
eases before the Supreme Court in the segregation controversy were 
equity cases, since all plaintiffs applied for injunctions. Hence, the 
court had at its disposal the broad discretionary powers granted to 
courts of equity. What is novel is that the enjoyment of clear 
constitutional rights of individuals may be delayed through the 
operation of equitable principles.** That the right to be free from 
discrimination is one that requires immediate implementation 
follows from Supreme Court decisions rendered between 1988 and 
1950 in suits brought by Negroes who, because of their race, were 
refused admission to state-supported graduate schools. Finding that 
plaintiffs had been denied the equal protection of the laws,** the 
court stressed the ‘* personal and present ” nature of their constitu- 
tional rights, and accordingly required the graduate schools to 
provide facilities for the Negro students suing for relief, as soon as 
they did for applicants of the white race." In these cases the im- 
mediate implementation did not present administrative problems; it 
involved nothing more than the admission of one person—the 


10 Except in the Delaware case where the highest state court had required admis- 
sion of the Negro pupils—the plaintiffs—to a ‘‘ white school and the school 
district had sought review by the Supreme Court. i 

11 As to the origin of this phrase, see Freund, loc. cit., p. 851 (a phrase taken 
from the English Chancery practice ’'). But see Greenberg, Race Relations and 
American Law, 1959, p. 216. 

12 In the school year 1959-60, 8,089,188 Negro and 9,901,810 white pupils were 
enrolled in the seventeen etates and the District of Columbia which until 
1954 had required racial segregation in all their public schools. Southern School 
News, April, 1960. 

13 Note in be Yale Law Journal 126. The delay may be considerable. See for 
example below at note 90. . 

14 In these cases the court found actual inequality between the educational facili- 

ties desired and the ated facilities offered so that there was no need to 

examine the validity of the ‘' separate but equal ’' doctrine. 

Sweatt v. Painter, 889 U.S. 629 (950); Sipuel v. Oklahoma, 382 U.S. 681 

(1948); see also Missouri v. Canada, 805 U.S. 887 (1988), and McLaurin v. 

Oklahoma Stats Regents, 889 U.B. 687 (1950). 
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plaintiff in each suit; furthermore, it was clear that the number of 
“future qualified Negro claimants for admission to graduate schools 
would be limited. 

In contrast, it was obvious that the process of desegregation of 
public elementary and high schools as required under the first 
Brown opinion would be an operation of gigantic proportions.** In 
the year between the first Brown opinion affirming the constitu- 
tional right of the Negro pupil to equal protection of the laws, and 

¢ the implementing decision, the tremendous difficulties of uprooting 
an old-established way of life in a large area of the United States 
became all too clear. Hence, to soften the impact of the ruling, the 
Supreme Court developed in the second Brown decision the concept 
of gradualism justified by the principle of flexibility governing the 
shaping of remedies in equity. The result was that the right of the 
individual Negro elementary or high school pupil to immediate 
vindication of his “ personal and present ” constitutional right had 
to be subordinated to the interest of the whole community in a 
smooth and orderly transition to desegregated schools. 

The conflict between the two approaches became apparent in a 
case in which both the earlier opinions dealing with admission to 
graduate schools and the opinions in the School Segregation Cases 
could be used as precedents. Florida state courts had dismissed an 
action by a Negro seeking admission to the College of Law of the 
University of Florida. One week after the first Brown decision, 
the U.S. Supreme Court vacated the judgment of the state court 
and remanded the case ‘*‘for consideration in the light of the 
Segregation Cases . . . and conditions that now prevail.” Y On 
remand, the Florida Supreme Court, in a decision rendered after 
the second Brown opinion, adopted the gradual implementation 
procedure set forth in that decision, deferring for an indefinite 
period plaintiff’s admission to law school.’* The case was brought 
again to the U.S. Supreme Court, which in a per curiam decision ** 
stated that by referring in its previous decision to the School Segre- 
gation Cases, it ‘did not imply that decrees involving graduate 
study present the problems of public elementary and secondary 


16 In spring 1960 the picture was this: In the district of Columbia and in 
West Virginia des ation had been completed. In the border states of 
Delaware, Kentucky, land, Missouri and Oklahoma de egation was 1n 
progress. Partial desegregation had been achieved in Texas. Sporadic or token 
desegregation existed ın Arkansas, Florida, North Carolina, Tennessee and 
Virginia In Alabama, Georgia, Louisiana, Mississippi and South Carolina 
complete segregation of races continued. In the srea covered by these 17 states 
and the District of Columbia as a whole, 6 per cent. of the Negroes enrolled 
in public schools attended classes with white pupils: Southern Sohool News, 
April 1959. It should be borne in mind that even in the absence of measures 
simed at maintaining school segregation, a certain degree of separation of 
whites and Wie in public education will result from residential segregation. 


Bes Report of the U.S. Commission on Civil Rights, 1959, p. 389. Š 
17 Ploride ex rel. Hawkins v. Bd. of Control, 847 U.S. 971. 
18 88 So. 2d 20. 
18 850 U.S. 418. 
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schools.*? The court replaced its previous order—which had been 
misconstrued—by a new one which, although again based on the” 
authority of the School Segregation Cases, stressed that ‘‘ as this 
case involves the admission of a Negro to a graduate professional 
school, there is no reason for delay.’ In ordering his °** prompt 
admission ’’ the court cited its decision on admission to graduate 
schools.?° 

It follows that a qualified Negro who seeks admission to an 
institution of higher learning °! is entitled to immediate relief, while ° 
in the case of a Negro pupil who wants to attend an unsegregated 
elementary or high school, relief may be delayed for a considerable 
period, depending on conditions, possibly for years.** This differen- 
tiation can be justified by considerations of practicability. However, 
it is hardly satisfactory if viewed in terms of legal doctrine. If a 
Negro student has a ‘“‘ personal and present ” constitutional right to 
be admitted to a university without discrimination, it is difficult to 
see why in the case of elementary or high school pupils this right 
should not be the same. 


THE GIRARD CASE 


The guarantee of equal protection of the laws set forth in the 
Fourteenth Amendment is a guarantee against discrimination by 
“state action,” °° meaning action by the state or a state agency, 
including local school boards. This has been a ‘‘ firmly embedded ”’ 
constitutional principle since the Civil Rights Cases of 1888.°* 
‘ That amendment erects no shield against merely private conduct, 
however discriminatory or wrongful.” 5 This explains why the 
decisions in the School Segregation Cases prohibit only segregation 
in public schools. Private schools are free to discriminate 7° 
although state laws requiring segregation in private schools would 


20 See above, note 15. Subsequently the Florida Supreme Court refused again 
to order plaintıff's prompt admission on the ground that his admission might 
disrupt the university system and lead to violence. This time, the U.8. Supreme 
Court refused review (355 U.S. 889) suggesting that plaintiff seek relef in the 
appropriate federal district court. e court seams to prefer to exercise 
aie control over lower federal courts than over the highest state courts. 

Greenberg, loo. ot., p. 264, note 201. ; 

21 The right to immediate relief originally announced in cases involving admission 
to graduate schools seems to apply also to students see ission to 
undergraduate university courses. Bee Lucy v. Adams, 850 U.S. 1 (1955). 

23 Which in the case of many pupils will be tantamount to a denial of unsegre- 

gated education. 

ae T nor shall any State .. . deny . . . (emphasıs added). See above, 

. note 4. 

24 109 U.S. 3. Shelley v. Kraemer, 884 U.S. 1 (1948). On the tendency to 
expand the concept of state action, see Greenberg, loc. cit., p. 46 et seq., Miller, 
“ Racial Discrimination and Private Schools," 41 Minnesota Law Review, 
p: 145 et seg., p. 245 et seq. 

e ?5 Shelley V. Kraemer, supra, at p. 18. 

26 Unless prohibited from doing so by state law, as, 6.g., by the fair educational 
ractices laws enacted ın some Northern states; see Fineman and Haber, 
olitical and Civtl Rights in the United States (2nd ed., 1958), p. 1840. 
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appear to be discriminatory state action and void, like other laws 
* requiring segregation.’ 

In 1957 the Supreme Court was faced with the question whether 
discrimination in a public school operated under a charitable trust 
falls under the Brown rule if the trustee is a state agency. Under 
the will of Stephen Girard setting up the trust in question, the 
institution was created for ‘f poor white male orphans.” The will 
named the City of Philadelphia as trustee; later a Board of Direc- 

e „tow of City Trusts, another city agency, was substituted. Two 
Negroes were denied admission to Girard College because they did 
not meet the qualification required by Mr. Girard. Their action to 
force the Board to admit them was dismissed by Pennsylvania 
courts on the ground that the trust was set up by a private 
individual who was free to dispose of his property as he saw 
fit, and that the city agency administering the trust did not act in 
a governmental, nor even in a proprietary, capacity,?® but merely 
in a fiduciary capacity.*® The U.S. Supreme Court reversed on the 
ground that the Board operating the College was an agency of the 
state, even though acting as trustee, and, therefore, its refusal to 
admit the Negro boys was discrimination prohibited by the Four- 
teenth Amendment.” The subsequent history of the case is of 
interest. To comply with the Supreme Court’s ruling, the local court 
could either admit the Negro plaintiffs or replace the Board of 
Directors of City. Trusts by private individuals as trustees. The 
court chose the latter course. The Pennsylvania Supreme Court 
affirmed on the ground that under established trust principles it is 
proper to remove a trustee who is not capable of carrying out the 
trust as its creator directed. It rejected the argument that the 
order of the local court to change the trustee was in itself dis- 
eriminatory state action.** This time the U.S. Supreme Court 
refused to review the state court decision.** 


SEGREGATION IN FIELDS OTHER THAN EDUCATION 


In deciding racial segregation in public schools to be discriminatory 
per se and thus a denial of equal protection, the Supreme Court in 
the first Brown decision referred to the “ feeling of inferiority as to 
their status in the community *” that separation generates in child- 
ren of school age. One week later, on May 24, 1954, the court cited 
this decision in a case turning upon the question whether it was 


a7 Bee below. note 41, 

28 That action by the state in its proprietary capacity is state action under the 
„Fourteenth Amendment, has been held by a court of Appesls in City of 
Petersburg v. Alsup, 238 F. 2d 880 (1956), cert. denied, 8538 U.S. 922 (1057). 

39 Re Eatate of Stephen Girerd, 386 Pa. 548 (1858). 

30 Pennsyloania v. Board of Directors of City Trusts, 353 U.B. 280 (1967), 
rehearing denied, 863 U.8. 989. = 

31 301 Pa. 484 (1858). 

32 857 U.S. 570 (1958), rehearing demed, 859 U.S. 858. 
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legal to exclude Negroes from using an amphitheatre built by the 
City of Louisville, Kentucky, in a public park and leased to a” 
private association. The Supreme Court vacated the decision of a 
lower federal court dismissing the Negroes’ action and remanded 
the case for consideration ‘‘ in the light of the segregation cases... 
and conditions that now prevail.” °? The plaintiffs in this case 
were adult Negroes. Hence, it must be assumed that the Supreme 
Court did not regard the feeling of inferiority created by racial 
segregation a phenomenon limited to Negro children, but existing, . 
also in the minds of adult Negroes. Any doubt as to the import of 
this decision due to the use of the vague phase “‘ conditions that 
now prevail ’’ were dispelled when, a year and a half later, the 
Supreme Court squarely held the decisions in the School Segre- 
gation Cases applicable to segregation of Negroes on public beaches, 
in public bath-houses, and on municipal golf courses.** The court 
thus clearly outlawed racial segregation in recreational facilities 
operated by the state or any of its subdivisions. 

The trend toward broadening the basis of the rule in the 
Segregation Cases continued when, in November 1956, the court 
affirmed a federal court of appeal’s decision striking down as uncon- 
stitutional an Alabama statute and a Montgomery City ordinance 
requiring racial segregation on city buses.°° This being a case 
involving racial segregation in transportation, the courts had to 
clarify the question whether the Supreme Court decision in Plessy 
v. Ferguson, the authority for the ‘* separate but equal ” doctrine, 
still had some vitality. It is true that in the first Brown decision 
this doctrine had been discredited; but since Plessy v. Ferguson was 
a case dealing with segregation in transportion, it was not formally 
overruled when the Supreme Court outlawed segregation in public 
education.*® However, the decision of a federal court of appeals 
in the Montgomery bus transportation case,” affirmed by the 


33 Muir v. Louisville Park Theatrical Association, $47 U.S. 971. 
34 Mayor and City Council of Baltimore City v. Dawson, 850 U.S. 877; Holmes 
v. City of Atlanta, 850 U.S. 879. In the Aest pentioned case the court affirmed 
a lower federal court ruling applying the School Segregation decision to segre- 
gation on public beaches and in public bath-houses. In the second case the 
court vacated a decision which had required the N of Atlanta to provide 
Negroes with vee ek golfing facilities but authorised it to do so on a segre- 
ted basis in accordance with the Plessy v. Ferguson doctrine; the Supreme 
urt remanded the case with direction to hold for plaintiffs in mae with 
Mayor v. Dawson, supra. These decisions were followed in New Orleans 
City Park Improvement Association v. Detsege, 858 U.S. 64 (1088), rehearing 
denied, 858 0.8. 918. 
35 Gayle v. Browder, 852 U.S. 908. 
sé" Any language in Plessy v. Ferguson contrary to this finding [that segregation 
has a detrimental effect on Negroes] is rejected.” (Emphasis added.) 
37 Browder v. Gayle, 142 F.Supp. 707. ‘In fact, we think that Plessy *v. 
Ferguson has been impliedly though not explicitly overruled '’ (p. 717). In 
ing, the Supreme Court cited Brown v. Topeka and the decisions out- 
lawing 8 ation on public beaches, in public bath-houses and on municipal 
eee courses (above, note 84). This decision was followed in Evers v. Dwyer, 
68 U.S. 202 (1958) where the Supreme Court held that a Negro who boarded 
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Supreme Court, puts Plessy v. Ferguson’s complete demise beyond 
°” any doubt. 

The Montgomery bus transportation case differs from the School 
Segregation Coses and those dealing with segregation in publie 
recreational facilities in that the segregation involved occurred on 
buses owned and operated by a private corporation which, in 
seating members of the two races separately, complied with a state 
law requirement. Hence, the decision must be understood to extend 

« the prohibition of racial segregation to any enterprise or pursuit, 
no matter by whom it is operated, if such segregation is required 
by state law.°* The “state action,” which is a prerequisite of the 
operation of the Equal Protection Clause, lies here in the state law 
requiring segregation. 

The latest step in extending the doctrine of Brown v. Topeka to 
fields other than public education was taken in May 1959, when the 
Supreme Court affirmed a decision of a federal court declaring 
unconstitutional and void a Louisiana state law prohibiting athletic 
contests between whites and Negroes.” The lower court’s decision 
summarised the present law as declared in the School Segregation 
Cases by stating that “ classification based on race is inherently 
discriminatory ” *° and, if enforced by state officials or state 
agencies, is violative of the Equal Protection Clause of the Four- 
teenth Amendment, 

From this it would seem to follow that a statute or ordinance 
requiring racial segregation in whatever situation is unconstitu- 
tional ‘* as is the action of state officials enforcing segregation 


® aty bus in Memphis, Tennessee, for the only purpose of testing the constitu- 
tionality of the Tennessee law requiring racial segregation on buses, had a 
“ substantial, immediate and real interest in the validity of the statute "'; it 
vacated a lower court decision dismissing the action on the ground thet no 
“ aotual controversy '’ existed. 

£8 Segregation maintained by private persons in their enterprises on their own will 
without requirement on the part of the state, ıs outside of the scope of the 
Equal Protection Clause. See above, note 25. (A possible exception exists in 
cases where the private enterprise is of such dimension or importance that it 
may be held to carry on quasi-governmental functions. See Marsh v. Alabama, 
826 U.8. 601 (1946), the case of a company town.) But a number of states in 
the North in the exercise of their police power have passed atatutes prohibiting 
discrimination (and segregation) in private enterprises which are open to the 
public (so-called ‘' places of pubhc accommodation ’’). See Hartmann in 
13 M.L.B. p. 461. 

39 Dorsey v. State Athletic Commission, 859 U.S. 588, affirming 168 F.Supp. 149 
(rehearing denied, 860 U.S. 940). 

49 This holding has been foreshadowed by a dictum of the U.8. Supreme Court in 
a case dealing with wartime restrictions against citizens of Japanese ancestry: 
= Distinctions between citizens solely because of their ancestry are by their 
very nature odious to a free people whose institutions are founded upon the 
doctrine of equality. For that reason legislative classification or discrimination 
b on race alone has often been held to be a denial of equal protection.” 
{emphasis added) Htrabayashs v. U.S., 820 U.8. 81, 100 (1948). 

#1 Query: Is court enforcement of state anti-trespass laws, used to keep Negroes 
from private places which pursue 8 policy of segregation, in violation of the 
Fourteenth Amendment? Cf. Shelley v. Kraemer, 884 U.S, 1 (1947). This 
arean may arise in connection with the recent lunch counter incidents in the 

uth. 
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anywhere. It is noteworthy that this vast extension of the doctrine 


in Brown v. Topeka was achieved by short per curiam decisions in ° 


which the Supreme Court, citing at most its ruling in the School 
Segregation Cases, simply affirmed or vacated lower eourt decisions. 


Toe Lrrriz Rock CASE 


In one case only since the second Brown opinion of 1955 did the 
Supreme Court hand down a full opinion ** in a school segregation- 
issue. This was the case arising from the school crisis in Little 
Rock, Arkansas, the city which became world-famous when first 
the state governor used armed forces of the state to prevent imple- 
mentation of a court order requiring admission of nine Negro 
children to a public high school, and subsequently the President of 
the United States employed federal troops to enforce the court 
order.** The immediate question before the Supreme Court was 
whether a court-approved desegregation plan providing for gradual 
desegregation within six years could be suspended for two and a half 
years ** after one year’s operation because of difficulties arising from 
publie hostility ‘f which . . . had been engendered largely by the 
official attitudes of the governor and the legislature.”’ 

In a unanimous opinion, unusual in that it was signed by all 
nine justices,** the court affirmed a federal court of appeal’s reversal 
of a federal district judge’s decision authorising the suspension of 
the desegregation plan.** The court relied on the views it had 
expressed in the two Brown decisions; however, it stressed more 
the positive duty of the state authorities to desegregate than the 
reasons for doing so in a step-by-step fashion. In particular, 
the opinion emphasised that neither popular hostility nor opposition 
by the state governor and the legislature could justify delay in 
implementing public school desegregation. 

The court took the opportunity to react to the doctrine of 
** interposition ’’ used extensively by opponents of desegregation to 
justify disobedience to the Supreme Court’s rulings in the School 
Segregation Cases. This doctrine, expressed in a number of resolu- 
tions passed by legislatures in the South following the Brown 
decisions,‘”7 holds that a state, as a party to the “‘ compact” 
creating the United States, may interpose its authority whenever a 


44 As distinguished from an unsigned per curiam decision. 

43 See Freund, loc. ctt., p. 851 et seq. 

44 With the result that Negro pupils attending desegregated schools would be sent 
back to Negro schools. 

45 Ordinarily an opinion representing the unanimous or prevailing view is written 
end signed by one justice, who announces it as the court’s opinion. 

40 Cooper v. Aaron, 858 U.S. 1 (1958). 

47 For text of resolutions passed by the legislatures of Alabama, Georgia, Missis- 
sippi, South Carolina and Virginia, see 1 Race Relations Law Reporter, p. 437 
et seq. 
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federal organ—including a federal court—transgresses the limita- 


" tions of federal authority set forth in the Constitution.** In essence, 


this theory denies both the federal concept, as expressed in the U.S. 
Constitution, and the rule of law implicit in which is the authority 
of the courts to declare what the law is. In dealing with this 
doctrine, the Supreme Court recalled what it termed ‘“‘ basie con- 
stitutional propositions which are settled doctrine.’’ It referred to 
Article VI of the Constitution which declares the Federal Con- 


¢ stitution to be the ‘f supreme Law of the Land.” Citing a famous 


decision of 1808, which established the right of the federal courts to 
review the constitutionality of statutes,*® the court said that ‘* the 
federal judiciary is supreme in the exposition of the law of the 
Constitution,’ a principle which it termed ‘‘ a permanent and in- 
dispensable feature of our constitutional life.” In its final para- 
graph the court solemnly °° reaffirmed its continued ** adherence to 
the doctrine that state support of segregated schools denies equal 
protection *? required by the Fourteenth Amendment. The opinion 
closed with these ringing words: 


The principles announced in [the first Brown] decision and 
the obedience of the States to them, according to the command 
of the Constitution, are indispensable for the protection of the 
freedoms guaranteed by our fundamental charter for all of us. 
Our constitutional ideal of equal justice under law is thus made 
a living truth. 


ScHoo, CLOSING PLANS 


At the time when the Supreme Court decided the Little Rock case, 
there were under way in Arkansas and elsewhere legislative plans to 
close public schools which were under court order to integrate, and 
to replace them by “ private ” segregated schools.5* These would be 
operated by private groups to whom the school buildings and equip- 
ment would be leased, and who would employ the teachers of the 
closed-down public schools. Aware of these “‘ evasive schemes,” the 
Supreme Court took pains to declare their constitutional invalidity, 
although this question was not before the court in the Little Rock 
school case. The opinion stated that state support of segregated 
schools ‘through any arrangement, management, funds, or 
property ’’ could not be squared with the state’s obligation under 


48 See Friedmann, 19 M.L.R. pp. 471,478. On the history of the doctrine of inter- 
position (also called nulbfication) see Freund, loc. cst., p. 846 ef seq. 

49 Marbury v. Madison, 1 Cranch 187, announced by Chief Justice John Marshall 
for a unanimous court. 

50 In this opinion the Supreme Court ‘' not only announced a decision, it also 
expressed & mood.” Note in 28 Albany Law Review 405. 

51 The opinion stresses that the three new Justices who: joined the court since the 
first Brown decision are at one with the Justices still on the court ss to the 
correctness of that decision. 

52 And also due process. See above, note 7. 

53 Which would not be subject to the Fourteenth Amendment. See above, note 26. 
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the Equal Protection Clause.°* Relying on this statement, a federal 
court of appeals ordered the issuance of an injunction barring the 
school board of Little Rock from leasing to a private segregated 
school system the high schools of that city, which had been closed 
by the State Governor” on the day when the Supreme Court 
announced its decision in the Little Rock school case.*° 

In view of the Supreme Court’s strong denunciation of “f evasive 
schemes,” states determined to avoid even the slighest measure of 
schoo] integration were left with the possibility of simply closing, « 
those schools faced with a court order requiring immediate dese- 
gregation. In the absence of a state-sponsored substitute scheme, 
parents of the pupils affected would have to resort to genuine 
private schools, if they could afford them, or else would have to 
leave their children without education.®’ Although at least ten 
states have passed laws requiring the closing down of public 
schools faced with a court order ordering immediate desegregation,” 
the actual closing of schools occurred only in Little Rock, Arkansas, 
and in a few communities in Virginia, However, this device to 
avoid desegregation was challenged immediately."® Three-judge 
federal district courts *®’ in both states struck down as uncon- 
stitutional the state laws authorising the closing of publie schools 
and the actions by the Governors of Virginia and Arkansas there- 
under. Each court did so on different grounds. Only the Arkansas 
decision was appealed to the Supreme Court, which affirmed it 
without opinion. Hence, the Supreme Court’s reasoning in arriving 
at the conclusion that such laws are unconstitutional is not known. 

The federal court dealing with the Norfolk, Virginia, case 


54 The opinion cited two recent decisions by federal courta of appeal which held that 
the right to use facilities owned by a state agency may not be defeated by leasing 
them to Poe persons: Department of Conservation and Development v. Tate, 
281 F. 2d 615 (1956) (state park); Derrington v. Plumer, 240 F. 2d 922 (1956) 
(lanchroom in courthouse). both cases the Supreme Court refused to review 
the lower court decisions: 852 U.S. 888; 858 U.B. 924. 

5S Acting under authority of a state law enacted shortly before. 

56 261 F. 2d 97 (1958). 

57 A repeal of the compulsory education laws is part of this scheme. The Virginia 
school closing law, which was enacted while a provision of the State Constitution 
requiring the maintenance of an ‘‘ efficient system of public free schools 
throughout the State '’ remained in force, was declared void by the State 
Supreme Court as conflicting with that provision of the State Constitution: 
Harrison v. Dey, 200 Va. 489 (1959). 

58 Greenberg, loc. ott., p. 240. 

59 The difficulties were not only of a legal nature. It soon appeared that many 
adherents of segregation preferred public schools with 4 certain degree of 
integration to no public schools at all. Governor J. Lindsay Almond of 
Virginia, an ardent segregationist, said that the state cannot afford to ‘‘ suffer 
the catastrophe of permitting the public school system to be destroyed": 
Southern School News, July 1959, p. 6. L 

60 Under federal procedure a case involving the charge that a state law 1s mm 
conflict with the federal constitution must be heard by a 8-judge district court— 
a so-called constitutional court—whose determination may be appealed directly 
to the U.S. Supreme Gourt (avoiding the intermediary step of an appeal to a 
federal court of appeals). 28 USC : 

61 James v. Almond, 170 F.Supp. 881 (1059). 
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agreed with plaintiffs—zwhite children who found themselves with- 
" out public schools—that the state, under the Equal Protection 
Clause, could not close some public schools (to avoid desegregation) 
while leaving other schools open. This amounted to discrimination 
against all children affected by the closing, whites and non-whites. 
The court ordered the closed schools reopened, and the state com- 
plied, admitting a few Negroes to the formerly “‘ white ’’ schools. °? 
The action in Arkansas was brought by Negro pupils who had 
° ,atbended the four high schools in Little Rock closed by Governor 
Orval Faubus’ order. Here the lower federal court found * that 
the reasons for the closing of the schools by order of the Governor 
were the same “deplorable conditions’? which had prompted a 
district court judge in 1957 to suspend desegregation for two and a 
half years. If these conditions did not justify suspension, as held 
by the Supreme Court,** the Jess so could they form a basis for a 
closing of schools. The court concluded that the Arkansas state 
law authorising the Governor to close schools faced with integration 
orders did not constitute a reasonable exercise of the state police 
power, and thus violated the guarantee against denial of due 
process set forth in the Fourteenth Amendment.’ In addition, the 
court cited the Equal Protection Clause as a basis of its decision, 
without, however, indicating whether it did so because it agreed 
with the reasoning of the court which had struck down the Virginia 
school closing lew. 


Porn PLACEMENT PLANS 


Pupil placement legislation is another device developed to counter- 
act integration in public schools. It has withstood court scrutiny 
much better than the more radical school closing schemes. 

The pupil placement laws enacted since 1954 in at least ten 
states ° continue the existing dual system of public education as a 


62 This decision and the state court decision mentioned in note 57—both decisions 
were rendered on the same day—killed the Virginia ‘* massive resistance ” 
scheme, adopted by the state legislature, under which the state undertook to 
maintain complete segregation of all public schools. Subsequently, control over 
the segregation policy of the schools was returned to the kea school board under 
the ed local option a (Southern School News, May 1959, p. 2). One 
such board—-in Prince Edward orny D September 1959 closed all public 
schools in the county (see Southern School News, October 1959) to avoid com- 
pliance with a court desegregation order. Since this action treated all children 
in the county equally, 14 may not be open to attack on ae protection grounds. 
A possible line of attack is based on the Due Process Clanse. See text below 
on Arkansas school closing case. At this writing a court attack on the school 
closing 1n Prince Edward County has not been made. 

63 Aaron v. MoKinley, 179 F.Supp. 944 (1959), affirmed as Faubus v. Aaron, 861 
U.S. 197 (1959). 

64 Gooper v. Aaron, 858 U.S. 1; see above, note 46. 

65 **. . nor shall any State deprive a person of life, liberty, or property, without 
due process of law.’’ This. provision protects not only against procedural 
i arities but also against state action of an unreasonable, arbitrary or e 
capricious nature (so-called substantive aspect of due process). See Nebbia v. 
New York, 291 U.S. 602 (1934). 

66 Greenberg, loc. cit., p. 288. 
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de facto situation; they set up administrative machinery to assign 
first-grade pupils to specific schools and to pass upon requests of 
individual pupils for transfer to a school other than that which they 
attend or are allocated to. Usually these laws list a number of 
criteria, none directly related to race, to be considered in deciding 
upon the placement of schoolchildren. This system leaves to the 
Negro pupil and his parents the initiative to seek admission to a 
‘white’? school. Fear of creating troubles, reluctance to go 
through administrative proceedings, or simple inertia keeps down ° 
the number of Negro pupils (or their parents) who will avail them- 
selves of the opportunity to apply for transfer. Since the non- 
racial factors to be considered under these laws in deciding upon 
requests for transfer present different aspects in the case of each 
child, this system does not lend itself to mass applications for 
transfer of Negro pupils. Under the doctrine that court review of 
administrative decisions presupposes the exhaustion of administra- 
tive remedies,” a Negro pupil must go through the machinery pro- 
vided by the pupil placement laws before going to court for redress. 
When the case finally reaches the court, the pupil is faced with the 
difficult task of proving that the non-racial factors cited by the state 
board as ground for refusing a transfer are but a pretext used to 
prevent the transfer of a Negro pupil to a ‘“‘ white ” school. Hence, 
it is not surprising that the result of the operation of these laws bas 
been token integration, at best, and continuation of strict segrega- 
tion, at worst. 

The pupil placement laws do not reflect the spirit of the Brown 
decisions, which would seem to place on the states the duty to plan 
and carry out a programme of racial integration of all its public 
schools in order to protect the rights of all its pupils to be free from 
racial discrimination. Rather, these Jaws are based on the view 
that all a state is bound to do under the Brown decisions is to see 
to it that an individual Negro pupil who asserts his constitutional 
right is not denied admission to a particular schoo! because of his 
race. 

Three of the state pupil placement laws have been declared un- 
constitutional by federal courts: the Louisiana Act, because it 
provided no standard for the administrative board’s placement 
decisions **; the Virginia Act, because, considered in the context of 
state legislation and policy against desegregation (including the law 
requiring closing of schools forced to desegregate), it provided no 
adequate remedy °°; the Florida Act, because no constitutional 
assignment of pupils was possible so long as the requirement of 
racial segregation was continued in the public school system.7° On 


67 See note in 57 Columbia Lato Review 637. i 

68 Orleans Parish School Board v. Rush, 242 F. 2d 156 (1957), cert. denied, 854 
U.8. 921. 

69 TA of Newport News v. Atkins, 246 F. 2d 825 (1957), cert. denied, 
855 U.8. 855. 

10 Gibson Vv. Baard of Publio Instruction of Dade County, 272 F. 2d 768 (1959). 
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„the other hand, pupil placement laws were upheld as non-dis- 
criminatory on their face by federal courts in South Carolina,” 
North Carolina,’? Alabama ”* and Arkansas." 

The only case reviewed by the Supreme Court on its merits ™ is 
that involving the Alabama law. Four Negro schoolchildren of 
Birmingham, Alabama, requested to be placed in schools closest to 
their homes on a non-discriminatory basis. The Board of Educa- 
tion subjected the children to tests authorised by the pupil place- 

* .ment law but failed to act upon the petition within thirty days as 
required by the law. The pupils then brought an action to have the 
state pupil placement law declared unconstitutional. They urged 
that while some of the factors which under the law must be con- 
sidered in deciding upon petitions for placement are germane to 
education, others "* are not, and permit decisions on purely racist 
grounds. A three-judge federal district court dismissed the action. 
The court took the position that the issue in the case was whether 
the Alabama pupil placement law was unconstitutional on its face, 
rather than in its application. It pointed but that in trying to show 
unconstitutionality of the law on its face, plaintiffs ‘* have assumed 
a heavy burden indeed.” They would have to show that their ex- 
clusion from the schools of their choice could not be based on one or 
more of the admitted proper tests.’ In the view of the court, the 
school placement law furnished legal machinery for ‘‘ admission of 
quahfied pupils upon a basis of individual merit without regard to 
their race or colour. We must presume,” the court added, “‘ that 
it will be so administered. If not, in some future proceeding it is 
possible that it may be declared unconstitutional in its application.’’ 

The Supreme Court affirmed ‘‘ upon the limited grounds on 
which the district court rested its decision.” These words seem to 
reflect a certain uneasiness of the court about the impact of the 
decision upholding the Alabama pupil placement law. Such un- 
easiness would be understandable, particularly if the record of 
Alabama as one of the few states that have been able to prevent 


71 Hood v. Board of Trustees of Sumter County School District, 282 FE. 2d 626 
1956), cert. denied, 852 U.8. 870. 

73 Carson v. Warlick, 288 F. 2d 724 (1956), cert. denied, 353 U.S. 910 (1957); 
Covington v. Edwards, 264 F. 2d 780 (1959), cert. denied, 861 U.S. 840; Holt 
Vv. Ralewh City Board of Education, 265 F. 2d 95 (1959), cert. denied, 861 U.8. 
818. 

T3 Shuttlesworth v. Birmingham Board of Education, 162 F.Supp. 872 (1958), 
affirmed, 858 U.S. 101 (19658). 

T4 Parham v Dove, 271 F. 2d 182 (1959). 

75 In the other cases the Supreme Court refused to review the lower court 
decisions. See below, note 84. 

76 ' The psychological qualification of the pupil for the type of teaching and 
association involyed; ... The physical effect upon the pupil of attendance at 
@ particular school; the possibility of threat or friction or disorder among pupils 
or others; the possibility of breaches of the peace or ill will or economic 
retaliation within the community; the maintenance or severance of established 
social and psychological relationship with other pupils and with teachers.’ 

TT ¢.g., available room and teaching capacity in the various schools, availability of 
transportation, scholastic aptitude and relative intelligence or mental energy or 
ability of the pupil, etc. 
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even the slightest degree of desegregation is considered. That, 
state’s determined stand in favour of racial segregation is reflected ` 
in a Resolution on Interposition and Nullification declaring the 
Supreme Court’s decisions in the School Segregation Cases as null 
and void,’* and in legislation authorising separate schools for white 
and coloured children whose parents desire that their children attend 
schools with members of their own race.”° There is little doubt 
that the Alabama pupil placement law is being used to carry on a 
pattern of strict segregation. It must be expected, however, that ° 
the day will come when the continued systematic exclusion of 
Negroes from Alabama ‘“ white” schools will make inevitable a 
holding by the federal courts that the pupil placement law is ad- 
ministered in a discriminatory way.*° 

On the other hand, in states with a less adamant attitude, a 
pupil placement law provides a device to keep racial integration 
in public schools to a minimum (“token integration ’’). North 
Carolina is a good example. After a four-year operation of its 
pupil placement law °! which was upheld by federal courts,** a total 
of thirty-four Negro pupils attended integrated public schools in 
the 1959-60 school year.** The fact that some, though few, Negroes 
have been desegregated will make it more difficult to prove that 
that state’s pupil placement law is administered in a discriminatory 
manner. 


Various DESEGREGATION PLANS 


Not all cases that reach the Supreme Court are examined by it on 
their merits. In a large majority of cases the Supreme Court may, 
in its discretion, deny to review the lower court’s decision,** and 
frequently does so.” This happens if less than four out of the nine 
justices favour review. The Supreme Court has said repeatedly 
that no conclusion as to its attitude on the merits of a case may 
be drawn from a denial to grant review.*® Such a denial, for 
example, may be due to the fact that at least six justices believe 
that the lower court’s decision, though wrong, involves an issue 
which is not of sufficient general importance to warrant the court’s 
attention. 

In an appreciable number of cases involving the application of 
the Brown doctrine, the Supreme Court has denied petitions for 


78 Acb No. 42, Special ene 1956 of the Alabama Legislature. 

79 Act No. 117 o ecial Session, 1956, of the Alabama Legislature. 

$0 This has been prea by Alabama’s Governor, John Patterson, who added 
that as soon as this happens the Alabama schools will be closed: Southern 
School News, February 1959, p. 9. 

81 Public Laws, 1955, Chap. 366. å 

83 See above, note 72. 

83 Southern School News, April 1960, p. 1. 

84 The technical term is ‘denial of petition for writ of certiorari,” abbreviated” 

“ cert. demed.’ 
85 See note in 78 Harvard Law Review 129. 
88 Agoston v. Commonwealth of Pennsylvania, 840 U.S. 844 (1950). 
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review of lower court decisions. In view of the burning nature of 
*the desegregation issue after 1954, it is likely that at least four 
justices would have voted in favour of reviewing any decision 
appearing to be in blatant conflict with the rulings in the School 
Segregation Cases. Therefore, despite the rule referred to above, 
governing the meaning of a Supreme Court decision denying review, 
it may not be without interest to mention a few lower court 
decisions which the Supreme Court refused to review, thus letting 
e them stand*’: a decision approving, as “‘ good faith” compli- 
ance with the Brown decisions, a plan of gradual desegregation of 
elementary schools over a period of two years and of secondary 
schools over a period of five years **; a decision rejecting as “‘ good 
faith’ compliance a plan fixing seven years for completion of 
desegregation without providing for any immediate start*®; a 
decision approving a gradual desegregation plan in the City of 
Nashville, Tennessee, with the first three grades already desegre- 
gated and nine more years needed to carry desegregation to the 
highest grade.*® This last decision is of interest also because the 
federal court of appeals in rendering it passed upon two special 
features of the plan, proposed by the city school board. It dis- 
approved a proposal which, in addition to integrated schools, would 
have permitted the operation of separate schools for Negro and for 
white children whose parents voluntarily elect that such children 
attend schools with members of their own race. Such schools, the 
court held, would be racially separated in contravention of the 
Brown doctrine. On the other hand, the court approved a plan 
permitting the voluntary transfer of any white or Negro student 
from a school where the majority of the students are of a different 
race, It is noteworthy that three Supreme Court jJustices—one 
short of the required quorum of four—voted to grant a review 
of the Court of Appeal’s decision on the question whether this latter 
plan is constitutionally invalid because it ‘explicitly recognised 
race as an absolute ground for transfer of students between schools, 
thereby perpetuating, rather than limiting, racial discrimina- 
tion.” #1 


STATE Action AGatInst NEGRO ORGANISATIONS 


To round up the discussion of efforts made by state governments °? 
to thwart or delay desegregation in public schools, mention should 


87 Some instances have been mentioned already; see notes 28, 54, 687 69, 71, 72. 

88 Slade v. Board of Education of Harford County, Maryland, 262 F. 2d 291 
1958,) cert. denied, 857 U.S. 906. 

88 County School Board of Prince Edward County, Verginia v. Allen, 266 F. 2d 
507 (1959), cert. denied, 361 U.S. 830. 

90 Relley v. Board of Education of City of Nashville, Tennessee, 270 F. 9d 209 
(1959), cert. denied, 861 U.S. 024. 

91 This is one of the rare instances where, in a question related to desegregation, 

b e nine justices of the Supreme Court did not present a united front. 

23 A discussion of private pressures, economic and other, preventing the Negroes 
in some places of the Deep Sonth from asserting their constitutional rights 1s 


Vor. 28 25 
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be made of measures taken against the National Association for 
the Advancement of Colored People (NAACP), the civil rights * 
organisation which has borne the brunt of the fight for desegrega- 
tion.*? It sponsored the litigation which resulted in the School 
Segregation decisions, as well as most of the subsequent suits to 
implement these decisions throughout the South. Without the 
support of the NAACP very few Negroes would have been able to 
carry on their legal fight against segregated schools. Hence, it could 
be expected that measures aimed at curbing the NAACP would tend , 
to reduce the momentum of the drive toward school integration. ` 

Lawsuits brought by the NAACP to test the constitutionality 
of such laws enacted in Virginia and Arkansas reached the Supreme 
Court. The Virginia statutes in question required the registration 
of persons and organisations engaged in the solicitation of funds 
to be used in the prosecution of suits, defined the crime of barratry, 
and prohibited the inducement and instigation of legal proceedings. 
A three-judge federal district court declared two of the five statutes 
involved unconstitutional on their face as abridging free speech and 
freedom of association, while it found the other statutes ambiguous 
and decided to hold back their scrutiny until the state courts would 
have had an occasion to interpret them.** On appeal, the Supreme 
Court held, by a majority of six to three, that the lower court, 
with respect to all five statutes, should have abstained from decid- 
ing the question of constitutionality, to give the state courts an 
opportunity to construe them, if possible, in a manner consistent 
with the Constitution.** Subsequently, in a case involving the 
constitutionality of Arkansas legislation against NAACP the court 
sought to clarify its prior holding by stating that reference to state 
courts for interpretation should not be made automatically, meaning 
obviously that if the statute is clearly unconstitutional the federal 
court should declare it void.*® 


outside the scope of this article. The effectiveness of these pressures and of 
the fears they engender may be gathered from the fact that, e.g., in the state of 
Mississippi, with a school population in 1950 of 284,000 whites and 293,000 
Negroes (Public Education in the South Today and Tomorrow, Univ. of N. 
Caroling Press, 1965, p. 87) and complete segregation of races in public 
education, not a single desegregation suit has been brought since the Brown 
decision of 1954. 

93 For a description of the role played by that organisation see 68*Yale Law 
Journal 581 et seq. 

94 NAACP v. Patty, 159 F.Supp. 508 (1958). 

95 Harrison v. NAACP, 860 U.S. 167 (1959). The court applied the doctrine of 
‘t equitable’ abstention '' intended to avoid the appearance of competition 
between the state and federal judicial systems. See 2 Race Relations Law 
Reporter 1229. 

88 NAACP v. Bennett, 860 U.S. 471 (1959), reversing a lower federal court 
decision which had deferred a ruling on the constitutionality of the statutes 
pending scrutiny by state courts although the court ‘‘ assumed ”’ that the unfon- 
stitutionality of the Arkansas statutes was obvious. NAACP v. Patty, 178 F. 
Supp. 189. After remand, the lower court held that its assumption had been 
wrong, that the statutes were not clearly unconstitutional and that therefore it 
would still defer ruling until the statutes were interpreted by the Arkansas state 
courts. 178 F.Supp. 191 (1959). 
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The result of this treatment of state legislation by the Supreme 
* Court is a considerable delay before a final, binding adjudication 
of their constitutionality is reached. On the other hand, the court 
showed no reluctance to come to grips with the problem when the 
issue was not the constitutionality of statutes but of administrative 
action in requiring NAACP to submit its membership lists in pro- 
ceedings aimed ostensibly at enforcing state corporation or tax 
laws. Alabama state courts had fined the local NAACP branch 
.$100,000 for contempt of court because it had refused to submit 
its membership list in proceedings under a state law dealing with 
the qualification of foreign (t.e., out-of-state) corporations to do 
business in the state. In reversing the judgment of the Alabama 
Supreme Court affirming the imposition of the fine, the U.S. 
Supreme Court held that the “ compelled disclosure of petitioner’s 
Alabama membership is likely to affect the ability of petitioner and 
its members to pursue their collective effort to foster beliefs which 
they have admittedly the right to advocate, in that it may induce 
members to withdraw from the Association and dissuade others 
from joining it because of fear of exposure of their beliefs shown 
through their associations and of the consequences of this expo- 
sure.” Hence, the state action abridged the NAACP members’ 
freedom of association guaranteed by the federal constitution, and 
did so without any justification since the state did not need to 
know the names of the members to decide the question of the 
group’s qualifications to do business in Alabama.’’ The court 
applied this decision when, in a later case, it reversed a decision 
of the Arkansas Supreme Court affirming a conviction of NAACP 
functionaries in Little Rock for failing to submit a membership list 
in connection with proceedings to determine whether a municipal 
licence tax should be levied on the organisation.** 


CONCLUSION 


The effectiveness of the Supreme Court decision in the School 
Segregation Cases should not be judged by normal standards 
applied to court decisions. After all, the ruling of 1954 brought 
about a change in the law which, considering political realities, 
could never have been effectuated by constitutional amendment or 
by federal legislation. With this in mind, it may be said that the 
decision has stood its ground well. One important reason is that 
publie opinion in a major part of the country—and, for that matter, 
world opinion—stands firmly behind the court’s ruling. In large 
areas of the traditional South, the new doctrine is recognised as 
law and obeyed, though sometimes grudgingly. It is true that in a 


97 NAACP v. Alabama, 857 U.S. 449 (1958). Sub uently, the Alabama Supreme 
Court reimposed the fine for NAAOP failure har mit other papers. The U.S. 
ae aaa Gourt again reversed, 860 U.S. 240 (1959), rehearing denied, 861 

9s Bates V. Little Rock, 861 U.B. 816 (1960) 
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few states in the Deep South the decision has thus far remained a 


dead letter. But these states find themselves in isolation; through- ° 


out the rest of the country the prevailing attitude is one of respect 
for what the Supreme Court says is the law of the land. There 
are many disadvantages to isolation and they are evident to the 
recalcitrant states; thus, pressures are created which tend to 
force these states back into the mainstream of American life and 
attitudes. 

PAUL HartMan.*> , 


POSTSCRIPT 


The recent controversy arising from the refusal of department stores 


in the South to serve Negro customers at lunch counters and the, 


resulting sit-down demonstrations does not involve the validity 
of segregation laws but the applicability of trespass laws. Some 
states (e.g., Virginia, Georgia) after the demonstrations passed laws 
which make it a crime for a person to remain in a place after having 
been asked by the owner to leave. (See note 41 on the constitu- 
tionality of the enforcement of these laws to achieve segregation.) 
In the absence of such a law, the question is whether a Negro who 
entered a department store as an invitee or licensee (no restrictions 
apply to his buying articles at counters other than the lunch 
counter) commits trespass by refusing to leave the lunch counter 
at the proprietor’s request. The answer would seem to be in the 
negative if a famous English case decided 850 years ago still serves 
as authority. In that case, six carpenters who entered Queen’s 
Head Tavern in London as guests, and, having been served wine and 
paid for it, ordered more wine, for which they refused to pay, 
were held not to be trespassers because their wrong consisted in a 
mere non-doing.** 


* DR.JUR. (Prague), LL.B. (London), member of the New York State and U.S. 
Supreme Court Bars. 
88 The Sis Carpenters’ Case (1610) 8 Co.Rep. 1478; 77 E.R. 696. 
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INTRODUCTION 


Ir is remarkable how apparently obvious and fundamental 


e , questions can remain unsettled for centuries, either because they 


are never litigated at all, or because the courts vacillate between 
different possible solutions thereof. One of the most important 
examples of this phenomenon in English law arises out of the 
attempts of the courts to grapple with the question whether a 
contract made for the benefit of a third party can be enforced by 
that third party even though he was not a party to the contract and 
did not give consideration. The early history of this problem at 
common law is disputed. During the seventeenth, eighteenth and 
early nineteenth centuries cases can be found which support the 
proposition that a third party can enforce a contract made for his 
benefit * and cases can equally be found which are inconsistent with 
that view,” but controversy as to which was the rule and which the 
exception is of no more than historical interest in view of the clear 
pronouncements on the common law rule to be found in Tweddle 
v. Atkinson * and Dunlop v. Selfridge." 

While the common law was arriving at the rule that a third 
party cannot sue to enforce a contract made for his benefit, equity 
in a long series of cases from Tomlinson v. Gill® onwards gave a 
remedy to the third party by the use of the trust concept. Since 
trusts were discovered where nothing more emerged than an inten- 
tion to benefit the third party, one might have been forgiven for 
supposing that a method of mitigating, if not of altogether avoiding, 
the common law rule had been designed. This view appeared to 
have been confirmed when the House of Lords set the seal of its 
approval on the wide inference of trusts of promises in Les 
Affréteurs Réunis v. Walford.’ Such was the view taken by 
Professor Corbin in 1980 in his authoritative review of the cases.” 


1 a HeJd.P., 70 L.Q.R. 467, and Denning L.J. m Smith m Snipes Hall 

arm, Lid. v. Rewer Douglas Catchment Board [1949] 2 K.B. ; [1949] 2 All 

E.R. 179, and Drive Yourself Hire Co. v. Strutt [1954] 1 OB 250; [1958] 
2 All E.R. 1478. 

2 Dutton v Poole (1678) 2 Lev. 210; Martyn v. Hind (1776) 2 Cowp. 487; 
Marchington v. Vernon (1787) 1 Bos. & P, 101; Carnegie v. Waugh (1828) 
2 Dowl. & Ry.K.B. 277. There are also a large number of cases before Dutton 
v. Poole not cited by either Denning L.J. or H.J.P. Bee Corbin, 48 L.Q.R. 12 
at p. 17, note 11. 

3 Bourne v. Mason (1669) 1 Vent 6; Crow v. Rogers (1724) 1 Stra. 692; Price v. 


: 861) 1 B. & 8. 898. 5 [1915] A.C. 847. 
1756) Ambler 880; and see, s 44. Wek v. Williams (817) 8 Mer. 682;,. 
Re vell (1888) 25 Ch D. 89; Lioyd's v. Harper (1880) 16 Ch.D. 200. 
7 [1919] A.C. 801. 
§ 46 L.Q.R. 12. 
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The courts have never explicitly repudiated this approach, but 


in recent years the trust has fallen into desuetude as a means of 
enforcing contracts in favour of third parties. Professor Cheshire 
and Mr. Fifoot® adopt the view of Dr. Glanville Williams *° that 
“the way in which the court will decide a novel case is almost 
completely unpredictable >” but, with respect, it seems only too 
clear that the chances of persuading a court to infer a trust from 
evidence of intention to benefit the third party have in recent years 
diminished almost to vanishing point. It is not easy to undér- 
stand either on principle or authority why the courts so soon 
retreated from the apparently attractive haven of Walford’s case.“ 
It cannot simply be ascribed to the forces of reaction since Lord 
Wright, one of the most forward-looking judges of his day, delivered 
the opinion of the Privy Council in Vandeptite’s case, probably 
the most important single pronouncement against a wide application 
of the trust concept; yet only four years later signed as chairman the 
Sixth Interim Report of the Law Revision Committee * which 
recommended ‘that where a contract by its express terms purports 
to confer a benefit directly on a third party, it shall be enforceable 
by the third party in his own name subject to any defences that 
would have been valid between the contracting parties.” If we 
may make an inference from Lord Wright’s extrajudicial descrip- 
tion of the trust as a “‘ cumbrous fiction,’”’** it seems likely that 
the original objection to the trust was not so much that it produced 
unsatisfactory results as that it was inelegant. No doubt it is 
desirable to employ techniques which are as simple as possible, but 
in view of the studied indifference of Parliament to the recom- 
mendations of the Law Revision Committee, one is tempted to 
regard the final result of this volte-face as a classic example of the 
maxim that the better is the enemy of the good. 


Vandepitte’s case ° and its progeny did not mark an end to the 


struggles of the courts. In recent years Denning L.J. and Devlin J. 
(as they then were) have cast considerable doubt on the existence 
of an inflexible rule that a third party cannot sue to enforce a 


9 
10 
11 


5th ed. at p. 875. x 

1 MLB. 198, 

Bee, e.g., Re Engelbach [1924] 2 Ch. 848; Vandepitte v. Preferred Accident and 
Insurance Corporation of New York [1988] AC. 70; Re Stapleton-Bretherton 
[1941] 1 Oh. 482; Re Schebsman [1944] Ch. 88; Re Clay's Poloy of Assurance 
[1937] 2 All E.R. 648; Re Sinclair’s Lafe Polioy [1988] Oh. 799; Re Foster 
[1988] 8 All E.R. 857: Re Miller's Agreement [1047] Ch. 615; of. Re Webb 
[1941] 1 Ch. 225. 

[1919] A.O. 801; see per Fullagar J. in Wilson v. Darling Island Stevedori 
and Lighterage Co. (1956) 95 C.L.R. 48 at 67: “ıt 18 difficult to underst 
the reluctance which courts have sometimes shown to infer a trust in such 
cases. 

[1988] A.O. 70. 

Omd. 5449 at p. 80. 

56 L.Q.R. 189 at p. 208 in a review of Williston on Contracts. 

[1938] A.C. 70. 
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, contract made for his benefit.” The result of these cases has been 
very fully analysed by Mr. Dowrick.** Denning L.J. and Devlin J. 
took the view that a third party can enforce the contract if he has 
a ** sufficient interest ° to do so, and without attempting a final 
definition of ‘* sufficient interest ’’ they offered a catalogue of situa- 
tions in which such a “‘ sufficient interest ° was present. As Mr. 
Dowrick points out, some of these must be regarded as dubious in 
the light of the authorities and the others are capable of explanation 

* .om other grounds such ag agency or a collateral contract. These 
explanations, however, are often merely rationalisations of the 
desire of the court to give a remedy to the third party and there 
is much to be said for openly regarding them as exceptions to the 
rule that there is no jus quaesitum tertto by way of contract. 
Until recently therefore it seemed possible to argue that, even if 
Dunlop v, Selfridge ™ represented an obstacle to a full acceptance 
of Denning L.J.’s views, it did not inevitably prevent a third party 
suing on a contract made for his benefit, since it was possible that 
other authorities might have created an exception to cover the facts 
of the particular case. The purpose of this paper is to consider 
whether some recent decisions 7° have compelled an abandonment of 
this position. 

It may be permissible to preface this survey by some discussion 
of the policy considerations involved. English law is not alone in 
having experienced vacillations of judicial opinion on this topic. 
Nearly sixty years ago Williston opened an article in the Harvard 
Law Review * with the words: 


“In no department of the Jaw has a more obstinate and 
ersistent battle between practice and theory been waged than 
im regard to the question: whether a right of action accrues 
to a third person from a contract made by others for his 
benefit? ”’ 


That the problem is not even peculiar to common law jurisdictions 
is shown by the fact that these words were taken from a translation 
of a work published by the German scholar Busch in 1860.7" The 
view that a third party cannot sue upon a contract made for his 
benefit is usually stated by its exponents as a self-evident truth 
derived ‘from the very nature of a contract. It is undoubtedly 


17 Smith and Snipes Hall Farm, Lid. v. River Douglas Catchment Board fr 
2 K.B. 600; [1949] 2 All E.R. 179; Drive Yourself Hire Co. v. Strutt [1954 
1 Q.B. 250; [1958] 2 All E.R. 1475; Adler v. Dickson [1955] 1 Q.B. 158; 
[1954] 3 All 2 897; Pyrene Co., Ltd. v. Sotndia Navigation Co., Lid. 
[1954] 2 ee ao ; [1954] 2 All E.R. 168. 

18 19 M.L.B. 37 

19 [1915] A.O. BAT. 

20 Green v. Russell [1959] 2 Q.B. 226; [1959] 2 All E.R. 625; Midland Silicones, 
Ltd. v. Scruttons, Lid. [1959] 2 Q.B. 171; [1959] 2 All E.R. 289. 

4115 Harv.0.R. 767. 

22 Busch: Doctrin und Praxis uber die Giltigkett von Verträgen zu Gunsten 
Dritter (Heidelberg, 1860). See for a summary of the problem in other 
systems Dold, Stipulations for a third party. 
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true that the simplest and most obvious kind of contract is one | 
which only concerns two parties and that there is no reason to 
regard those who would incidentally benefit from the performance 
of the contract as entitled to any rights. It by no-means follows 
that all contracts are as a matter of logical necessity of this nature. 
This is obviously so where stress is laid on the promissory element 
in contract and the moral obligation to which it gives rise. It may 
be objected that in English law, at least, the basis of contract is 
bargain rather than promise ** but even this is not an insuperable. 
objection. It is one thing to say that a gratuitous promise will 
not be enforced; it is quite another to say that a promise seriously 
made and bargained for may be repudiated because the person who 
bought the promise is not the person who seeks to enforce it. 

In the final analysis, however, legal rules must be tested, not 
by logic alone, although the importance of that is not to be under- 
estimated, but by the social consequences to which they give rise. 
It is submitted that rigid adherence to the doctrine of privity of 
contract gives rise to unsatisfactory results. First, there are a 
number of situations where it would seem that a person has a legiti- 
mate interest, which ought to be protected, in seeking to confer a 
benefit in futuro upon a third party. The most obvious example 
is insurance where social pressures have already compelled statutory 
modification of common law dogma. Secondly, the two-party 
contract is not an adequate tool to solve the complexities of modern 
commercial life, where many transactions involve a long chain or 
a complex web of parties. Today few manufacturers sell direct 
to the public and it is necessary for them to operate through 
wholesalers and retailers. Yet in a non-legal sense the customer 
thinks of himself as buying that manufacturer’s product and the 
manufacturer makes elaborate and expensive advertisement of his 
products to the consumer. Further, the manufacturer needs to be 
able to assure each retailer that all other retailers will be selling 
branded products at the same price.** We should not be surprised, 
therefore, if the manufacturer seeks to have some contro] over the 
price at which the goods are sold or the condition in which they 
reach the public. Similarly there are transactions in which 
according to the traditional analysis there is only a contract 
between A and B, and between B and C, but in which it may be 
desirable to bring A and C into relationship with each other. An 
obvious example is the banker’s commercial credit, where according 
to the orthodox view there is a contract between the buyer and 
seller, and between the buyer and his banker, but no contract 
between the seller and the banker. In this particular case, indeed, 
this is such an inconvenient result that much ingenuity has been 


23 Though of. Roscoe Pound (1969) 88 Tulane L.R. 455. 

24 The relation between the doctrine of privity of contract and the rule that 
consideration must move from the promises is considered tnfra 

25 See B. 8. Yamey, Hoonomsos of Resale Price Matntenance. 
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, devoted to suggesting ways of avoiding it ** but it seems no more 
than a special example of a general tendency. 


GREEN v. RUSSELL 


The right of a third party to enforce a contract made for his benefit 
did not arise directly in Green v. Russell.*" In that case the 
defendant Russell, an employer, had taken out a personal accident 

* group policy to provide for certain payments in the event of 
accidents to his employees, causing personal injuries or death. The 
plaintiff’s son, Green, who was an employee of the defendant and 
against whose death from bodily injury the defendant was insured 
for £1,000, was killed as a result of a fire on the defendant’s 
premises. No action on the insurance policy ensued because the 
defendant paid over the money received under the policy to the 
plaintiff. However, the plaintiff did sue under the Fatal Accidents 
Acts, 1846-1908, and the question then arose as to whether the 
money paid over under the policy must be deducted from the 
damages to be recovered in this action. It was quite clear that it 
was a benefit derived by the plaintiff arising out of her son’s death 
and would therefore have to be brought into account unless the 
plaintiff could rely on section 1 of the Fatal Accidents (Damages) 
Act, 1908, which provides: 

‘In assessing damages in any action, whether commenced 
before or after the passing of this Act, under the Fatal 
Accidents Act, 1846, as amended by any subsequent enact- 
ment, there shall not be taken into account any sum paid or 
payable on the death of the deceased under any contract of 
assurance or insurance, whether made before or after the 
passing of the Act.” 372 


As Professor Unger ** has pointed out, this section was enacted 
at a time when the practice of taking out group policies on behalf of 
their employees had not been developed by employers. It seems, 
at the least, highly probable that the draftsman had in the fore- 
front of his mind the situation in which the deceased had taken out 
a policy on his own behalf and in which the existing law appeared 
to put a premium on improvidence. But, be that as it may, the 
draftsman failed to use words which clearly limited the operation 
of the section to that situation, and different situations have now 
arisen in which “* section 1 leaves something to the imagination.’’ * 


26 See, e.g., Davis, Law Relating to Commerosal Letters of Credit, 57-69; 
Gatteri4 e and Megrah, The Law of Banker's Commercial Credits, 14-26; 
and of. offen 1966] J.B.L. 488. 

a7 71959] 2 Q.B. 226; [1959] 2 All E.R. 525. 

47a The 1908 Act has now been repealed by the Fatal Accidents Act, 1959, s. 2 of 
which lays down a new formula for the benefits to be excluded from considera- e 
tion. For comment see Kahn-Freund and Unger, 23 M.L R. 60. 

28 22 M.L.R. 96, 519. See also Hamson [1959] C.L.J. 153. 

29 Per Romer L.J. [1959] 2 Q.B. at p. 248; [1959] 2 All E.R. at p. 683. 
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It seems that at least four possible interpretations may be given, 
to the section: 


(a) The section may be confined to policies taken out by the 
deceased on his own behalf. As we have already observed, 
this was probably the main purpose of the section, but it 
is a familiar legal phenomenon that a reform may have an 
operation wider than the defect it sought to remedy. To 
limit the section in this way would require a somewhat | 
cavalier treatment of the actual wording and this approach `° 
was rejected in Bowskill v. Dawson.*° 

(b) That policies taken out by someone other than the deceased 
but which the deceased has a legal or equitable right to 
enforce need not be brought into account. If this view 
were taken, the court would have to decide whether the 
particular policy in question conferred such a right. In 
fact, however, although both Ashworth J.** and the Court 
of Appeal considered the enforceability of the insurance 
policy by the plaintiff’s son, they thought that the section 
must receive a still wider meaning. They were not agreed 
as to what that meaning was, although in the particular 
circumstances of the case this did not affect the result. 

(c) The widest view was that taken by Ashworth J. and 
Pearce L.J., which may be called the “label? view. On 
this view the words “‘ paid or payable on the death of the 
deceased under any contract of assurance ’’ merely served 
as a label of the sum of the money which was not deductible, 
and it mattered not to whom the money was payable under 
the policy of assurance, although of course no problem 
could arise unless the money actually reached the hands of 
the plaintiff. 

(d) View (c) has an attractive simplicity and on a literal reading 
of the section there seems much to be said for it. It did 
not, however, commend itself to Hodson and Romer L.JJ. 
who took a view of the section midway between (b) and (c). 
They rejected the “label” interpretation because they 
thought it would lead to great complications and difficulty 
where for example the court was invited to “trace” a 
“ labelled ’? sum through a succession of hands or where a 
“ labelled ’? sum was retained by the payee for many years 
and then left as a legacy to the plaintiff. On the other 
hand they did not think it necessary for the plaintiff to show 
that he had an enforceable right to the insurance money 
because the section extended to the case where “ sums are 
received by an employer under a scheme which was 
designed for the benefit of the employees, but without 


s0 [1955] 1 Q.B. 18; [1054] 2 All E.R. 649. 
$1 [1959] 1 Q.B. 28; [1958] 8 All E.R. 44. 
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conferring any enforceable right on them, and he pays the 
sums over to the estates or dependants of the men when the 
risk matures ” *? and this was such a case. 


Although, on the facts of this particular case, interpretations (c) 
and (d) produced the same result, it is clear that there may be cases 
where they produce a different result and the ratio decidendt of the 
decision of the Court of Appeal would clearly appear to be that (d) 
is the correct interpretation. It is not proposed to canvass these 
interesting differences of opinion further since for our present pur- 
poses they are immaterial. Once it was established that (b) was 
not the correct solution, it became unnecessary for the court to 
decide whether Green had an enforceable right under the policy 
and it is submitted that any observations on this subject must 
necessarily be obiter dicta, since a finding that Green could not 
enforce the policy could not possibly be a reason for a decision that 
the plaintiff was not bound to bring money received under the 
policy into account. 

This is by no means to argue that the views of the court on the 
subject can be lightly dismissed. In view of the possibility that (b) 
might be held the correct interpretation the plaintiff was constrained 
to argue that Green had a legal or equitable right to enforce the 
policy and though in the event it was unnecessary to decide this, 
the question was fully considered and pronounced upon. The 
plaintiff’s argument that Green had a right to enforce the policy 
rested on two alternative contentions. 

It was argued that Green had a right enforceable in equity 
because Russell had constituted himself a trustee of the policy for 
Green. As we have already pointed out, the courts have in recent 
years been very reluctant to accept a contention of this kind,** 
and although it was held that the policy was taken out for the 
benefit of Green,** both Ashworth J. and the members of the Court 
of Appeal were content to cite Re Schebsman* and Vandepitte’s 
case*® as showing that a good deal more was required before a 
trust was inferred and to point out that the facts fell a good way 
short of those which in Bowskill v. Dawson *’ were held to evidence 
a trust. On the authorities this result would appear inevitable. 
No doubt’ it is still open to the House of Lords to reconsider this 
line of cases and their relation with Walford’s case** but lower 
courts can hardly be expected to do so. 

Much more significant for our present purposes was the plain- 
tiff’s reliance on Denning L.J.’s enunciation of a right to sue at 


83 [1959] rea at p. 244; [1959] 2 All E.R. at p. 538. 

33 Supra, no 

34 Der Romer Ey. [1950] 2 Q.B. at p. 244; [1959] 2 All E.R. at p. 588. 
35 [1944] Ch. an 

zo [1988] A.C. 7 

37 [1955] 1 Q.B. “s; [1954] 2 All E.R. 849. 

38 [1919] A.C. 801. 
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common law in Smith v. River Douglas Catchment Board* and, 
Drive Yourself Hire Co. (London), Ltd. v. Strutt.“° On this 
difficult and controversial point Ashworth J. preferred ‘fto take 
refuge in silence,” ‘*’ but it was fully considered by Romer L.J., 
with whom Hodson L.J. agreed throughout and Pearce L.J. agreed 
on this point. Romer L.J. rejected Denning L.J.’s view on two 
counts: first, that in reviewing the earlier authorities he had made 
no reference to Bourne v. Mason“? and Price v. Easton ® so that 
the historical accuracy of his exposition of the law prior to Tweddle * 
v. Atkinson “* was in doubt **; and, secondly, that in any case, 
whatever the history of the matter, the question was concluded 
against the plaintiff by the decision of the House of Lords in Dunlop 
v. Selfridge.** 

At first sight this decision would seem to mark the close of 
another chapter in this tangled story. On closer examination, how- 
ever, it would seem that this is not so, even apart from any argu- 
ment that Romer L.J.’s remarks are as much obiter as those of 
Denning L.J. On the facts there were only two possible exceptions 
to the doctrine of privity of contract which could have availed 
Green: the trust concept and section 56 of the Law of Property 
Act, 1925. We have already seen that the Court of Appeal rejected 
the applicability of the former, but the latter possibility was not 
before the court because the plaintiff did not rely on it.*’ The 
plaintiff’s reluctance to rely on the section is not easy to under- 
stand; it may well be that the Court of Appeal would not have 
regarded it as applicable to a situation of this kind, but it would 
seem that the only way, if at all, in which Denning L.J.’s views 
can be supported in this type of case is by reliance on the section. 
It is respectfully submitted accordingly that by failing to rely on 
the section the plaintiff made it certain that the Court of Appeal 
would find against the existence of any right to sue at common law 
and thus deprived the case of most of its legal interest on this point. 

It may be permissible to speculate on the chances of the plaintiff 
relying successfully on section 56. The predominant academic 
opinion is that the section does not have the fundamental effect 
which has been ascribed to it by Denning L.J. However, Mr. 
Elliott *° has subjected this view to searching scrutiny and has 
suggested that this is by no means the most obvious interpretation 
and that the authorities are by no means as decisively against a 
wide interpretation of the section as has sometimes been suggested. 


38 e 2 K.B. 500; a 2 All E R. 179. 

40 [1954] 1 Q.B. 250; [1958] 2 All E.R. 1475. 

41 [1959] 1 Q.B. at p. 44; [1958] 8 All E.R. st p. 61. 

42 (1669) 1 Yent, 6. 43 (1888) 4 B. & Ad, 488. 

44 (1861) 1 B. & S. 893. 

45 Romer L.J. referred to Chitty on Contracts (21st ed.), Vol. I, at p. 62. The 
game point was made by B.J.P., 70 L.Q.R. 467. 

#6 [1915] A.O. 847. 

47 Per Romer L.J. [1959] 2 Q.B. at p. 240; [1959] 2 All H.R. at p. 680. 

48 20 donveyancer 48, 114. 
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Thus the oft-quoted statements of Simonds J. and Sir Wilfred 


“Greene M.R. in White v. Bijou Mansions ** would mean no more, 


properly construed, than that the section would not enable a person 
not a party to a covenant to insist on its performance, merely 
because it would be convenient for him if it were performed, unless 
he could show in addition that the covenanting parties covenanted 
for his benefit. In the case of land, most of the decided cases fall 
very clearly on one side or other of any line that could possibly 


e be drawn, being either so strong that they would fall within the 


section on even the narrowest reading *° or so weak that they would 
fall outside it on the widest reading." The main obstacle in the 
authorities to a wide reading of the section consists in a series of 
cases dealing with life insurance policies, for the benefit of parties 
outside the scope of section 11 of the Married Women’s Property 
Act, 1882, and analogous arrangements.*? ‘These cases were all 
decided at first instance and there seems to be much in favour of 
Mr. Elliott’s contention that the narrow effect given to section 56 
was only achieved at the cost of some violence to the accepted rules 
of statutory interpretation. It is unfortunate therefore that the 
Court of Appeal was not invited to review them. 

The section has recently been revisited by Mr. Andrews.” He 
makes a distinction between deeds and simple contracts. In the 
case of deeds the section extends the effect of its predecessor, 
section 5 of the Real Property Act, 1845, from realty to personalty. 
Mr. Andrews rejects ** the view which had previously been put 
forward °° that the inter partes rule did not apply to personalty, 
so that the section would on this view involve a change in the 
law here. We need not pursue this point; what is of more 
immediate interest are Mr. Andrews’ views on the effect of 
section 56 on simple contracts. He argues that the words of the 
section are apt to nullify the doctrine of privity of contract but 
that in the case of simple contracts this would not enable a third 
party beneficiary to sue because he would have to clear another 
hurdle, vig., the rule that consideration must move from the 
promisee. The section, it is urged, might make the third party a 
party to the contract, but this would not help him for he would 
be a party who could not sue because he had given no consideration. 


“ The mere fact that we treat him as a party to the con- 
tract will, of course, help him not at all. Party or not, he 
must as a promisee show that consideration has moved from 
him before he can succeed in his action, and in the majority 


49 [1987] Ch. 610; [1988] Ch. 351. 

50 Re Eeolesiasttcal Commisstoners for England's Conveyance [1986] Ch. 480; 
tromdale and Ball, Lid. v. Burden [1952] Ch. 228. 

hite v. Byou Mansions [1987] Ch. 610; [1988] Ch. 851. 

52 Re Sinclair's Life Poley [1938] Ch. 799; Re Foster [1988] 8 All E.R. 857; 
Re Miller's Agreement [1947] Ch. 618. 

53 98 Conveyancer 179. 54 Ibid. at p. 182. 

55 By Simonds J. in White v. Bijou Mansions [1087] Ch. 610, at p. 625, and by 
Grunfeld in 11 M.L.R. 284, at p. 227. 
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of cases he will have given no consideration for the defendant’s 


promise.’’ ** 


This is a striking and attractive argument. Its great attraction 
is that it appears to satisfy the psychological compulsion to give 
the section a narrow effect, without doing violence to the wording. 
Other narrow interpretations of the section have had to rely on 
shadowy hypotheses as to the intention of the legislature, whereas 
Mr. Andrews appears to give full effect to what the statute says. 


It is respectfully submitted, however, that it is possible to meet * 


these arguments and continue to support a wide view of the 
section. 

In the first place Mr. Andrews’ interpretation finds no support 
in the authorities. This is by no means decisive, for the point was 
not argued in any of them and it is indeed essential for those who 
support a wide interpretation of the section to argue that the matter 
is not foreclosed by the authorities.*’ 

Even if it be conceded that Mr. Andrews is correct in distin- 
guishing in simple contracts between the doctrine of privity of con- 
tract and the rule that consideration must move from the promisee, 
the application of this distinction to the section involves imputing 
curious intentions to the legislature. It seems imconsistent to 
argue that the words of the section mean what they appear to say 
when dealing with the doctrine of privity, so that a case like Re 
Millers Agreement,®* where the agreement was under seal, was 
wrongly decided, but to contend at the same time that, although 
the section in talking of “‘ other instruments ’”’ appears to contem- 
plate its application to documents not under seal, it fails to have 
any application in that field, because Parliament omitted to deal 
with the rule that consideration must move from the promisee. 
This would mean that in a case lke Stromdale & Ball, Ltd. v. 
Burden,** which appears to fall precisely within the section on a 
narrow view, a distinction must be drawn between the grant of an 
option under seal and in an unsealed document. Again this argu- 
ment is not decisive because it may well be contended that to 
speculate about legislative intention in regard to this section is 
totally unrealistic. 

It is submitted, however, that Mr. Andrews’ argument would 
fall to the ground if it could be shown that there was no difference 
in the case of a simple contract between the doctrine of privity 
and the rule that consideration must move from the promisee. If 
the two rules are really one, it would follow that a person could 
only be a party to a simple contract where he had given considera- 
tion, and accordingly, a statutory provision that a person is to be 
treated as a party must mean that he is to be treated as having 
given consideration. It is submitted that in fact the two rules are 


58 28 Conveyancer at p. 192. 57 See supra. 
če [1947] Ch. 615. 5% [1952] Ch. 228. 
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identical,’ but since this contention is contrary to the commonly 
*accepted view it demands fuller consideration. 

The prevailing view is that the two rules are separate, although 
in many circumstances they overlap.*t This seems to be one of the 
more unfortunate legacies of comparative law. When English 
lawyers discovered that Continental systems of law which knew 
nothing of consideration nevertheless had the rule that a contract 
could only benefit and bind the parties, they assumed that this must 


« be a fundamental characteristic of a contract and promptly trans- 


ferred it to English law although the situation was already provided 
for. It has been felt necessary to justify this dichotomy by giving 
illustrations of cases where the two rules do not overlap.*? Thus 
it is said that if ‘‘ by the terms of a joint agreement, A promises 
B and C to pay C £100 if B will carry out work desired by A, C 
is a contracting party, but he cannot sue A, because B alone has 
given consideration for A’s promise.’ With respect, this view is 
not completely convincing. In English law a contract is not a 
mere promise but a promise supported by consideration, or, in 
modern rationalisation, a bargain. If A were to promise C to pay 
him £100 simpliciter, we should not say that there is a contract but 
that C cannot enforce it because he has not given consideration. 
We should simply say that there is no contract.** To do otherwise is 
to deprive the word contract of any legal meaning.*® Similarly a 
promise to C to pay him £100 if B carries out work is not a con- 
tract but a mere gratuitous promise. It is not easy to see why 
when we do not describe a gratuitous promise to C as a contract, 
we should suddenly describe it as a contract, albeit one C cannot 
enforce, because B has bargained for and bought the same promise. 
If C is not a party to the bargain he is not a party to the contract. 


60 Mr. Andrews seems to have leanings towards this view. Thus at p. 188: 
‘* This latter principle we commonly refer to as the rule requiring privity of 
contract. In truth this is not a fundamental principle of our common law. As 
a rule it has no great history. In fact it is a modern and largely academic 
rationale for a group of cases running from Bourne v, Mason to Tweddle v. 
Atkinson that were decided wholly on the principle that consideration must 
move from the promisee ” 

61 Bee, e.g., Cheshire and Fifoot, 5th ed., p. 66; Anson, Alst ed., pp. 86, 849. 
Cf. Salmond and Willams, 2nd ed., pp. 6-100, 

62 See the Sixth Interım Report of the Law Revision Committees at p. 22 and 
supra, note 61. 

63 Pace Mr. Andrews, who seems to flirt with the contrary view at the bottom of 


. 191. 

64 Fis argument postulates that the doctrine of consideration, despite its occasional 
over-refinements, represents the acceptance by English law of a law of contract 
based on the bargained-for exchange. This fundamental assumption cannot be 
debated here but it would seem that alternative bases, such as the mbherent 
moral force of promises, may be ignored for present purposes since they offer 
much less doctrinal resistance to the jus quaesitum tertio by way of contract. 

65 Tt is true that we use the word contract in cases where there is no bargain, ¢.g.. 
&ntract of record, contract under seal, but these are historical anomalies outside 
the scope of this argument. Agam, one talks of void contracts, voidable 
contracts, otc., but these are all cases where there is at least a simulacram of a 
bargain, although ıt does not receive full legal effect. In all these cases, too, we 
qualify the word *‘ contract"; if we speak of a contract esmpliciter we mean a 
bargain. 
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A converse case is sometimes put. A promises B to pay C £100 
if C does work. It is said that if C does the work he cannot recover * 
because, although he has furnished consideration, he was not a party 
to the contract. This analysis again is not completely convincing. 
If C does the work in ignorance of the offer he would seem not to 
provide consideration, because although he has no doubt suffered 
a detriment, the detriment is not causally connected with the offer. 
This is clearly the case where there are only two parties. Thus, 
for example, in Wigan v. English and Scottish Law Life Assurance « 
Assn." one Hackblock had a life assurance policy for £5,000 which 
was to be void if the assured died by his own hand ‘‘ but without 
prejudice to the bona fide interests of third parties based on 
valuable consideration.” He owed Wigan, who was pressing for 
payment, over £5,000 and executed an assignment to him of the 
policy, which was to be revealed in negotiations if necessary. In 
fact Wigan forebore without the assignment being revealed, and 
Parker J. held that there was no consideration because, although 
the assignment had been executed with the object of obtaining 
further time and further time had in fact been obtained, it had not 
been obtained in exchange for the assignment. The presence of a 
third party may obscure but should not confuse the issue. Even if C 
knew of the promise when he acted there would not strictly be 
consideration unless the offer was addressed to him. It might well 
be, however, that the court would infer from the express promise 
to B an implied offer to C of £100 for his doing the work—a 
unilateral contract. 

There does not seem to be any binding authority against this 
view. Corney and Curtis v. Colidon®’ is too poorly reported to be 
of much assistance. No doubt obiter dicta can be found which 
treat the principles as separate, notably those of Lord Haldane in 
Dunlop v. Selfridge,** but it does not appear that these remarks 
have ever had any practical effect. Indeed, if the above contentions 
are correct, the question is one which never can arise in practice. 

It is submitted, therefore, that there is no difference in the 
English law of simple contracts between the doctrine of privity of 
contract and the rule that consideration must move from the 
promisee. If this is so, it would seem to be open to a-court to 
hold that a statute, which purports to dispense with one rule, in 
fact dispenses with both. If section 56 was not to be applied in a 
case like Green v, Russell*® it must be on the grounds that Re 
Sinclair’s Life Policy, Re Foster" and Re Miller’s Agreement ™ 


66 [1900] 1 Ch. 291. 


67 (1674) 1 Freem.K.B. 264. ° 
68 T1915} A.C. 847. 

89 [1959] 2 QB. 228; [1959] 2 All B.R. 525. 

70 [1988] Ch. 799 


71 [1938] 8 All E.R, 857. 
12 [1947] Ch. 615. 
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, were correctly decided; it is to be regretted that the Court of Appeal 
“in Green v. Russell ™ were not invited to decide whether this was so. 


MIDLAND SILICONES, Lrp. V. Scruttrons, Lro. 


Only a fortnight before the Court of Appeal delivered judgment in 
Green v. Russell,” Diplock J. in Midland Silicones, Ltd. v. 
Scruttons, Ltd." had also expressed vigorous dissent from the 
views of Denning L.J. on privity of contract. The actual problem 
in this case, however, was very different from that in Green v. 
Russell. The plaintiffs were consignees and owners of a drum 
bought on terms c.i.f. London and consigned to them from America 
by ship. During the process of consignment the goods were handled 
by the servants of the defendants, who were a firm of stevedores 
acting as agents for the shipowners and, owing to the negligence 
of these servants, the drum was dropped and damage amounting to 
£598 12s, 2d. was caused. The plaintiffs could have sued the ship- 
owners but if they had done so the liability of the shipowners would 
have been limited to $500 as the bill of lading incorporated 
section 4 (5) of the United States Carriage of Goods by Sea Act, 
1986. The plaintiffs accordingly sued the defendant stevedores and 
the question therefore arose whether the defendants could take 
advantage of the limitation of liability in the bill of Jading. Dip- 
lock J. held that they could not; he thought it contrary to principle 
that they should be able to do so and felt able to dispose of the 
authorities to the contrary. 

Diplock J.’s judgment merits and demands the closest analysis, 
both for the force and clarity of the reasoning and for the intrinsic 
importance of the subject-matter. Exemption clauses have been 
a feature of contracts of carriage, both of goods and of passengers, 
for over a century. It often happens that persons other than the 
original contracting parties, such as servants or agents of the carrier 
or other carriers, are involved in the performance of such contracts. 
The availability of exemption clauses presents a problem of both 
academic and practical importance and has produced a substantial 
body of case law. It is curious that it receives surprisingly little 
attention from the standard textbooks. Thus Cheshire and Fifoot 
treat the ‘answer as self-evident ”: 

“Even if the excluding or limiting term ig an integral part 
of the contract and even if its language is apt to meet the 
situation that has in fact occurred, it may be used only by the 


13 [1959] 2 Q B. 226; [1959] 2 All E.R. 526. 
74 [1959] 2 Q.B. 171; [1950] 2 AN E.R. 280. For other comments see Hardy- 


p> Ivamy, 22 M.L.R. n Guest, 75 L.Q.R. 312; Hamson [1959] C.L.J. 150. 
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15 Contract, 5th ed., p. 112. The pe case cited is Adler v. Dickson [1955] 

1 Q.B. 158; 1964} 3 All y z 497, where the contract did not in fact purport to 

rotect the third pa . tbid, p. 370, where the decision of Deylin J. m 

His Ae Ltd. v. ada Namgatton Co., Lid. [1954] 2 Q.B. 402; [1954] 
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Vou. 28 26 


886 THE MODERN LAW REVIEW Vor. 28 


contracting party. No stranger may seek the shelter of its 
protection. The proposition is elementary and there seems no 
reason to deny its validity in the present context. The wonder, 
indeed, is not that it has been affirmed but that it should ever 
have been doubted.” ; 


Hanbury "° regards this answer as not merely inevitable but socio- 
logically desirable as affording a means of cutting down the scope 
of exemption clauses. Anson’ considers the authorities more fully 


but comes to the same conclusion. Wilson,”* on the other haad,, 


appears to hold that a properly framed exemption clause can 
operate to exclude the liability of a stranger to the contract. 

With all respect to those who hold the contrary proposition to 
be elementary, there would seem to be much to be said for the 
view that an exemption clause in a contract can benefit a person 
who is not a party to the contract. It is submitted that on a 
proper analysis the rule that a third party cannot sue to enforce 
a contract made for his benefit is irrelevant to this situation. It 
would seem to be invoked on the tacit assumption that because 
the exemption clause operates contractually between the parties to 
the contract, it must operate contractually, if at all, as regards 
third parties. This assumption is analogous to that which long 
vitiated the law as to dangerous chattels, viz., that because a 
vendor was under a contractual duty to a purchaser, he could not 
owe a duty to any person who was not in a contractual relationship 
with him,” 

As between the original parties to a contract containing an 
exemption clause there are usually alternative causes of action in 
tort and contract-—although the distinction is of little practical 
importance since the exemption clause, if effective at all, will 
usually be equally effective to exclude liability under either head 
of claim. The juridical nature of the exclusion, however, is some- 
what different: as far as the claim in contract is concerned the 
exemption clause is an integral part of the contract so that its 
operation involves the true construction of the contract; the 
relevance of the exemption clause to a claim in tort is to enable the 
defendant to set up the defence of volenti non fit injuria. When 
the defendant is a stranger to the contract it follows a fortiori that 
the claim against him must be in tort, if at all, and that he is 
seeking to use the exemption clause to support a plea of volenti. 
Since the basis of volenti is consent and not contract, there seems 


76 Modern Equity, Tth ed., p. 69. 

77 Contract, Qist ed., pp. 159-161. 

78 Contract, lst ed., pp. 250-251. Cf. Street on Torts, 2nd ed., p. 167, note 8, who 
would sppear to hold that Adler v. Dickson is to be regarded se an examplé of 
the ten cary to construe exemption clauses very strictly. Fleming, Torts, 
ist ed., p. 285, note 20, says the question is difficult. 

Winterbottom v. Wright (1842) 10 M. & W. 109, as interpreted in subsequent 
nie a Heuston, 20 M.L.R. 1 at p. 10. See also Cavalier v. Pope [1906] 


7 


Juxx 1960 RETURN TO DUNLOP U. SELFRIDGE? 887 


, no reason why such a plea should not succeed in appropriate cases. 
It is true that the defendant is not a party to the contract and could 
not enforce it as such, but he is not seeking todo so. He is merely 
relying on the contract to show that the plaintiff has voluntarily 
assumed the risk and since he could do this without having to 
prove a contract at all, there seems no reason why a contract 
between the plaintiff and another party should not serve equally 
well. 

*. *The matter may be tested by considering some hypothetical 
cases. 

(i) A goes for a ride in B’s sports car. Before getting into the 
car A says to B “I know you are a dangerous and reckless driver 
but I take my chance on that.’’ B drives recklessly and has an 
accident in which A is injured. Surely A is volens? 

(ii) A goes for a ride in B’s sports car. Before getting into the 
car A says to C, a bystander, ‘I know B is a dangerous and reckless 
driver but I take my chance on that.” B drives recklessly and has 
an accident in which A is injured. Again surely A is volens? 

(iii) The facts are the same as in (ii) except that A has actually 
made a contract with C purporting to exempt B from all liability 
for dangerous and reckless driving. Surely this cannot be a weaker 
case than (ii)? The contract is a mere red herring, except in so 
far as it affords excellent evidence that A is volens. 

The only objection to this argument would be if it could be 
shown that the defence of volenti could only arise where there was 
a contract between plaintiff and defendant that the plaintiff would 
take the legal risk of the defendant’s acts. The defence has been 
much restricted in recent years,°° but though dicta can be found 
talking in terms of agreement ° it is conceived that it is not neces- 
sary to show a contract between the parties. This is the view to 
which Dr. Glanville Williams is inclined. He writes *?: 


“ Thus a rule is conceivable that consent may be given by 
an infant, at any rate if he is nearly of age, although a contract 
to the effect might not be binding on him as a contract because 
of his infancy. It seems that there is no need to inquire into 
the existence of consideration for the agreement, though con- 
sideration would be present in the great majority of cases.” 


It is true that Olsen v. Corry ™ is slightly against this view. In 
that case the plaintiff sued the defendant for negligence. It was 
contended that liability was excluded by an exemption clause 
included in the apprenticeship deed entered into by the plaintiff, an 
infant. Greaves-Lord J. held that the deed was void as not being 


80 Glanville Williams, Joint Torts and Contributory Negligence, Chap. 12. 

$1 Ibid. p. 310, note 4, 

82 Ibid. p. 812, though cf. at pp. 815-816 where he does not deal with the 
applicability of this idea to the particular case of third parties. 

83 [1986] 8 B.R. 241; 155 L.T. 512; criticised by Dr. Williams, ibid. 812, 
note 11. 
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for the infant’s benefit and in rejecting an alternative defence of | 


volenti he did not consider the deed. But this case is at most sub 
silentio authority against the view here contended for, and the 
Privy Council in Vita Food Products Inc. v. Unus Shipping, Ltd." 
seem to have taken a different view. In that case goods were 
shipped from Newfoundland to New York on a ship which ran 
aground in Nova Scotia owing to the negligence of the captain. 
The bill of lading under which the goods were shipped did not 


comply with the Newfoundland Carriage of Goods by Sea Act, 1982,. 


and it was contended that accordingly the contract was illegal and 
that the shipowners were therefore unable to rely upon exemptions 
contained in the bill of lading. The major part of the advice of 
the Board was concerned with the effect of a provision in the bill 
that ‘f this contract shall be governed by English law,” and it was 
held that this operated to prevent the contract being illegal, there 
being nothing improper in the bill of lading in the eyes of English 
law. The Board also dealt briefly with the position if the contract 
were illegal, and was of the opinion that this would not prevent 
the exemption clauses having effect “‘ either because it (the plaintiff) 
was party to an illegality avoiding the contract or alternatively 
because the contractual exemptions could not be ignored.’’** This 
Delphic utterance tends to support the contention here made 
that what is ineffectual as a contract may still operate by way of 
consent. 

It is not, of course, submitted that every contract between A 
and B which containg an exemption clause can suffice to show that 
A is volens as regards C’s tortious conduct. The mere fact that A 
is prepared to take his chance as regards B is equivocal as regards 
C. If C is to succeed in a defence of volenti, he must show that A 
has voluntarily assumed the risk as regards him. The most satis- 
factory way in which this can be done is an express term in the 
contract, but there seems no legal reason why such a term could 
not be implied where the ordinary rules of construction demand 
the implication of a term. 

It may be objected that this line of argument will tend to widen 
the scope of exemption clauses and that this is a development to 
be avoided.” It can be argued that where the consent is embodied 
in a standard form contract it is of a somewhat illusory character. 
It is true that in recent years the courts have manifested an 
unfriendly attitude towards wide exemption clauses by construing 
them contra proferentem and by the use of such devices as the 
fundamental term, but such methods have always conformed, at 
least in form, to established principles. There may be a case for 
abandoning established principles in this field and declaring opt- 
right that wide exemption clauses are void as contrary to public 


84 [1980] A.C. 277. 
85 At p. 801. 
86 Bee Hanbury, op. ctt. 
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policy, but this course has clearly not been adopted. If we con- 
tinue to permit exemption clauses between the contracting parties 
it is capricious to deny them effect elsewhere unless some clearly 
established principle leads to that result. It is submitted that there 
is no such principle. 

It may be not merely illogical to deny an exemption clause 
effect as regards a third party but positively unsatisfactory. Thus 
if A an employer purports in a contract with C to exempt both 


_ himself and B his servant from the consequences of their negligence, 


there may be good policy reasons for striking down the exemption 
clause in toto, but to treat it as effective to exclude A’s liability 
but not B’s would be to fix liability on the person least able to bear 
it. It is true that in the light of Lister v. Romford Ice and Cold 
Storage Co.*' this would not be a decisive argument if accepted 
legal rules led to that result. But if they do not, the result should 
give pause to those who wish to alter them. 

Furthermore it cannot really be argued that all exemption 
clauses are objectionable. While some exemption clauses are 
misuses of legal power, others are more properly regarded as 
attempts to avoid the risks of litigation by fixing the incidence of 
loss in advance. The clause in Midland Silicones Ltd. v. Scruttons 
Ltd."* itself was of this nature; it merely incorporated a provision 
of the Hague Rules, which have been approved by the legislatures 
of most of the great shipowning states. As between the contracting 
parties it cannot possibly be argued that there was any policy 
reason against giving effect to the clause. 

It must be confessed that the view that a contract between A 
and B can serve to provide a defence of volenti to C in an action 
by A does not appear very explicitly in the authorities. Neverthe- 
less there is a good deal of authority reaching the same route 
although the reasoning on which the authority is based is not 
always clear. In Midland Silicones Ltd. v. Scruttons Ltd.** Diplock 
J. either explained or rejected the authority and thought that such 
a result could not be justified on principle. He observed: ‘I myself 
think that the present case is governed by the simple, fundamental, 
though no doubt old-fashioned, principle laid down by Lord Hal- 
dane and approved by the House of Lords in Dunlop Pneumatic 
Tyre Co., Ltd. v. Selfridge & Co., Ltd. and that the defendants 
cannot limit their liability to the plaintiffs in tort by relying on a 
contract between the plaintiffs and a third party to which they were 
not parties, and for which they gave no consideration to the 
plaintiffs.’’ °° 

It has already been suggested that this result is not in fact 
digtated by principle. In this particular case it would seem, how- 
ever, that the same result might follow from the application of the 


87 [1957] A.C. 555. 88 [1959] 2 Q.B. 171; [1950] 2 AN B.R. 289. ° 
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principles suggested above. The contract between the plaintiffs 
and the shipowners certainly did not expressly purport to exclude 
the liability of the defendants.** This is not in itself decisive as 
consent may be implied as well as expressed, but in view of the 
reluctance of the courts to give a wide effect to the principle of 
volenti an express extension of the exemption to the defendants 
would have been of great assistance to them. The real question to 
be decided in the case was therefore whether, from the fact that 


the plaintiffs had consented to the limitation of the shipowner’s, 


liability, it could be implied that they equally consented to the 
limitation of the liability of anyone engaged by the shipowners in 
performance of the contract. If they did not so consent, it follows 
a fortiori that no question as to the effect of the consent could arise. 
This vital question became obscured, however, because the 
defendants framed their argument in terms of Scrutton L.J.’s 
dictum in Mersey Shipping & Transport Co., Lid. v. Rea*? that: 


€ where there is a contract which contains an exemption clause, 
the servants or agents who act under that contract have the 
benefit of the exemption clause. They cannot be sued in tort 
as independent people, but they can claim the benefit of the 
contract made with their employer on whose behalf they were 
acting.”’ 
This statement makes no mention of consent but derives the 
immunity from the relation between the defendants and one of the 
contracting parties; no doubt it might be argued that in order to 
give the exemption clause business efficacy it must be extended to 
the servants or agents of the exempted party but this would surely 
be a question of fact to be decided in the light of the particular 
circumstances. It may well be that Scrutton L.J.’s statement was 
too wide, but it by no means follows that third parties can never 
take advantage of exemption clauses, 

The problem first arose in the nineteenth century, in relation to 
railway transport.’ It often happened that goods or passengers 
were carried over the lines of more than one railway and problems 
arose as to whether exemption clauses extended to cover the whole 
journey. In this context the problem was solved by wide impli- 
cations of agency, but this was somewhat unreal as the ticket-issuing 
company was treated indifferently as the passenger’s agent to con- 
tract with the other carriers and vice versa.°* The result is con- 
sonant with principle; in the circumstances of those cases it would 
have been unrealistic to treat the passenger’s legal position as 


®1 Bee [1959] 2 Q.B. at p. 182; [1969] 2 All E.R. at p. 208. 

92 (1925) 21 LI.L.R. 875, at p. 878—though junior counsel for the defendants was 
the editor of Carver's Carriage of Goods by Sea, 10th ed., where at p. 1004 
Scrutton Li.J.’s views are rejected as ‘‘ plainly untenable’’ and a conclusion 
similar to that here advocated is arrived at, but by a different route. 

93 For a minute review of the earlier authorities see itel, 18 M.L.R. 172, 

94 ah a Y E. Ry. (1875) L.R. 10 Q.B. 487; and Baratt v. G.N. Ry. (1904) 
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infinitely variable according to the piece of line on which he was 

" travelling. If he consented to excuse the ticket-issuing railway, 
it was reasonable to treat him as excusing all others. It must be 
admitted, however, that the agency exception was narrowly 
construed in Cosgrove v. Horsfall.” In that case the L.P.T.B. 
issued to the plaintiff, one of their bus-drivers, a free pass subject 
to a condition that—except when he was travelling on the com- 
pany’s business—neither the company nor their servants would be 

e liable to him “for loss of life, injury, or delay, or damage to 
property however caused.” The plaintiff was injured and sued the 
servant who was responsible for the injury. The Court of Appeal 
held that the defendant could not avail himself of the exemption 
clause, since he was not a party to the contract nor were the 
L.P.T.B. acting as his agents. This is a clear authority against the 
view here contended for. But that view was not put to the court, 
who considered the problem exclusively in contractual terms, nor 
was the important case of Elder Dempster v. Paterson, Zochonis 
& Co.” cited to the court. 

In that case the plaintiffs had shipped a cargo of palm oil and 
palm kernels from West Africa to England under a contract of 
carriage with the first defendants, who had chartered the ship from 
the second defendants. The contract of carriage provided that the 
charterers were to be liable for unseaworthiness but not for bad 
stowage. The palm kernels were loaded on top of the palm oil and 
crushed the casks in which the palm oil was contained. The speeches 
in the House of Lords were almost entirely concerned with whether 
this was due to unseaworthiness or bad stowage. The majority 
held that it was due to bad stowage and that accordingly the 
charterers were protected by the exemption clause. The plaintiffs 
contended that even if this were so the shipowners were not pro- 
tected by the exemption clause as they were not parties to the 
contract. Their lordships unanimously rejected this contention 
but unfortunately in so brief a manner that it is not at all easy to 
see precisely why they did so. The actual result of the case can be 
explained on at least three grounds: 

(i) The principle of vicarious immunity stated by Scrutton L.J. 
to be tht ratio of the case.” 

(ii) That the shipowners had actually become parties to the 
contract between the plaintiffs and the charterers. Diplock J. 
thought that these two views were taken only by Lords Cave and 
Carson and were accordingly not part of the ratio of the case. 
He particularly rejected theory (i) as not binding on him in the 
light of later authority. 


95 (1045) 62 T.L.R. 140. 

98 [1924] A.C. 522. 

97 Mersey Shipping and Transport Co., Lid v. Rea (1925) 21 LI.L.R. 875, at 
p. 878. 
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(iii) That the plaintiffs impliedly assented that the shipowners 
would carry the goods on the same terms as the charterers. This was 
the view apparently taken by Lords Carson, Dunedin, Finlay and 
Sumner and preferred by Diplock J., who, however, referred to it as 
the “‘implied contract” theory. A contract was not actually 
spelled out by the members of the House of Lords and it seems 
unnecessary to do so. It was enough to hold that the circumstances 
of the case were such as to make the implication of consent 


essential. Thus Viscount Finlay observed **: ‘* It would be absurd , 


that the owner of the goods could get rid of the protective clauses 
of the bill of lading in respect of all stowage, by suing the owner of 
the ship in tort.” A different result could be justified in the instant 
case on the ground that the implication of consent was not 
irresistible because the circumstances were different from the Elder 
Dempster case,** in particular in that the plaintiffs never bailed the 
goods to the defendants nor invited them to deal with them. 

It would seem, therefore, that there is nothing in the Elder 
Dempster case inconsistent with the view contended for in this 
paper and that the result in the Midland Stlicones case is consistent 
with this view. In the one case the plaintiffs must be taken to have 
impliedly assented, in the other not to have done so. The views 
of Scrutton L.J. in so far as they predicate that the servants or 
agents of the exempted party must always be treated as within the 
benefit of the clause must be rejected. 

It would seem, however, that Diplock J. would have come to the 
same conclusion even if it had been possible to imply that the 
exemption clause was made for the benefit of the defendants. For 
this purpose he relied on the doctrine of privity of contract and 
rejected Denning L.J.’s deviations from it in Smith v. River Douglas 
Catchment Board,’ White v. John Warwick & Co., Ltd.,? and Adler 
v. Dickson.* In so far as his comments were addressed to Denning 
L.J.’s theory of third-party rights in general, they are similar to 
those of the Court of Appeal in Green v. Russell,* and it has already 
been suggested that this controversy is irrelevant to the present 
issue. The only one of these cases which calls for further comment 
is Adler v. Dickson.” In that case the plaintiff was a passenger on 
a ship of the P. & O. Navigation Co., and had been issued with a 
ticket which exempted the company from liability for the negligence 
of their servants. The plaintiff was injured and sued the master 
and boatswain of the ship, who raised a preliminary point of law 
that they were entitled to the protection of the exemption clause. 
The Court of Appeal held that they were not, as the clause neither 


te dee lay: at p. 548. 

es esp. [1959] 2 Q.B. at p. 188; A at p. 296, À 

1 [1949] 2 K.B. kos [1949] 2 All E.R. 179. 
53 


: > (3088) 1 W.L.R. 1285; [1963] 2 All E.R. 1021. 
3 [1955] 1 9-8. 158; [1954] SADR 897. 
4 [1959] 3 Q.B. 226; [1959] 2 All E R. 525. 
5 [1955] 1 Q.B. 158; [1954] 3 All E.R. 897. 
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expressly nor by necessary implication purported to exempt them. 
The result was perfectly consistent then either with an insistence 
on privity of contract or an analysis of the problem in terms of 
volenti. It was not consistent with Scrutton L.J.’s theory of 
vicarious immunity, unless one were prepared to make a further 
distinction between carriage of goods and carriage of passengers. 
The Court of Appeal were not agreed as to what the result would 
have been if the exemption clause had expressly or by necessary 
* jnrplication exempted the defendants, though this discussion was 
necessarily obiter, Jenkins and Morris L.JJ. thought that the 
doctrine of privity of contract would operate to exclude the exemp- 
tion clause; Denning L.J. thought otherwise. He accepted 
Serutton L.J.’s explanation of the cases on carriage of goods,° and 
explained its relation to his general views on third-party contracts 
by saying that in these cases, although the contract was not made 
expressly for the benefit of the third parties, it was by necessary 
implication so made. He thought that the same principle was ap- 
plicable in the case of passengers, although in such cases it was 
more difficult to infer assent. Diplock J. also rejected these views 
as he was entitled to do, since they were clearly obiter. Neverthe- 
less there is much to be said for the end result at which Denning 
L.J. arrived although it was unnecessary to formulate this result 
in terms of a third party enforcing a contract made for his benefit. 

Finally, Diplock J. fortified himself in the result at which he 
arrived by reference to the very recent decision of the United States 
Supreme Court in Herd & Co. v. Krawill Machinery Corpn.’ and of 
the High Court of Australia in Wilson v. Darling Island Stevedoring 
& Lighterage Co. Ltd.’ In his judgment, however, he did not 
examine these cases in detail and though they support the result at 
which he arrived, it is submitted that they do not support all his 
reasoning. 

The facts in Herd & Co. v. Krawill Machinery Corpn.*® were very 
similar to those in the Midland Silicones case.’° The respondents 
(plaintiffs) had sold goods to a Spanish company and made a con- 
tract with carriers for them to be carried to Valencia, The goods 
were handled by the petitioners (defendants), an independent firm 
of stevedores, and damaged owing to their negligence. The res- 
pondents sued the petitioners for negligence and the latter contended 
that they were entitled to limit their liability to $500 as the 
carriers were entitled to do, because they were within the protection 


e [1955] 1 Q.B. at p. 161; [1954] 8 All E.R. at p. 401. 

7 Judgment in this case was delivered the day before argument began and eight 
days before Diplock J. delivered judgment, at which time the case had not yet 
been reported——a fair indication of the topicality of the problem involved. The 
case is now reported at 859 U.S. 207 and at [1959] 1 Liloyd’s Rep. 305. 

8 (1956) 95 C.L.R. 48. 

° 859 U.S. 207; [1969] 1 Lloyd’s Rep. 806. 

10 [1950] 2 Q.B. 171; [1959] 2 All E.R. 289. 


894 THE MODERN LAW REVIEW Vou. 28 


either of section 4 (5) of the United States Carriage of Goods by 
Sea Act or of the parallel provisions of the bill of lading. : 
The unanimous opinion of the Supreme Court was delivered by 
Whittaker J. The court found that the Act did not-expressly limit 
the liability of stevedores and that there was nothing in its 
language or legislative history to indicate any intention to limit the 
liability of stevedores. Similarly the same clause when it occurred 
in the bill of lading did not expressly limit the liability of the steve- 
dores and there was nothing in the dealings between the contracting ° 
parties to indicate that it was intended to do so. It followed that 
the stevedores could only escape by invoking Scrutton L.J.’s 
principle of vicarious immunity; his principle had indeed been 
adopted by the majority opinion of the Fifth Circuit in A. M. 
Collins & Co. v. Panama R. Co.,"* but the Supreme Court held that 
that case was wrongly decided and that a person could not take 
advantage of an exemption clause which was not made expressly 
or by necessary implication for. his benefit. It follows that the 
decision supports Diplock J.’s refusal to accept the theory of 
vicarious immunity and his construction of the exemption clause as 
not being for the benefit of the stevedores. It does not support his 
views on the effect of the exemption clause if it were on its true 
construction made for the benefit of the stevedores. This point was 
not decided, but in so far as one can infer the court’s opinion, it is 
contrary to that of Diplock J. 
Thus it observed : 
“ Contracts purporting to grant immunity from, or limita- 
tion of, liability must be strictly construed and limited to 
intended beneficiaries ” ? 


and: 
‘ No statute has limited its (the petitioner’s) liability, and 
it was not a party to nor a beneficiary of the contract of 


carriage between the shipper and the carrier, and hence its 
liability was not limited by that contract.” 4 


These passages rather suggest that the stevedores could have 
availed themselves of the benefit of the exemption clause if it had 
been made for their benefit. : 

The facts of Wilson v. Darling Island Stevedoring and Lighterage 
Co. Ltd.™ were similar. In this case goods were shipped to the 
plaintiff under a bill of lading which provided, inter alia, that: 


“the carrier has no responsibility whatsoever for the goods 
. e » subsequent to the discharge from the vessel. Goods in 
the custody of the carrier or his Agents or servants before 


11 197 F. 2d 898. 

12 859 U.S. at 805; [1959] 1 Lloyd's Rep. at p. 309. 

13 359 U.B. at 308; [1959] 1 Lloyd's Rep. at p. 810. 

id CS Pits C.L.R. 48. See Montrose, 20 eR. 658; MacDougall, 5 Business 
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loading and after, whether being forwarded to or from the 
vessel or whether awaiting shipment, landed, or stored .. . 
are in such custody at the sole risk of the owners and the 
carriers shall not be liable for loss or damage arising or 
resulting from any cause whatsoever.” 


The goods were damaged owing to the negligence of the defendant 
stevedores and the plaintiffs sued for damages. The stevedores 
contended that they were entitled to the benefit of the exemption 


¢ clause. The High Court of Australia held that they were not so 


entitled by a majority of three to two, overruling two earlier 
contrary decisions in New South Wales.» 

The precise ratto of the cases, however, presents a nice juris- 
prudential problem because not merely was the court divided but 
the majority reached their conclusions by somewhat different 
routes.!* The two judges in the minority (Williams and Taylor JJ.) 
thought that the Elder Dempster | case had established the principle 
of vicarious immunity stated by Scrutton L.J. and applied in the 
two earlier Australian cases.** This was, however, based on the pre- 
sumed intent of the parties at least by Williams J. who observed ™ : 


“The principle . . . must surely be that the contract 
prescribes the conditions upon which the goods are placed in 
the possession of the carrier in order that he may perform the 
contract of carriage, that it is obvious that in order to perform 
that contract the carrier must employ servants, agents or 
independent contractors to carry out part of his duties, and 
that the true intent of the contract is that all persons engaged 
by the carrier to perform it should participate in the perform- 
ance on the same basis as the carrier himself.” 


Such an interpretation of the contract would do less violence to 
established principle than the theory of vicarious immunity, but 
with respect it seems rather extravagant to hold that such exemp- 
tion clauses must always as a matter of necessary implication extend 
to the servants or agents of the exempted party. On this point the 
construction of the U.S. Supreme Court in Herd’s case?’ seems 
preferable. 

In the particular contract in question it would seem that the 
stevedores were not within the intendment of the exemption. It is 


18 Gilbert, Stokes d Kerr Piy., Ltd. v. Dalgety & Oo., Ltd. (1948) 48 8.R. 
(N.5.W.) 485; Waters Trading Co., Lid. v. Dalgety £ Co., Ltd. (1951) 52 
§.R.(N.8.W.) 4. 

16 An extensive literature has developed on the determination of the ratio of a 
divided court. See, e.g., Paton and Sawer, 68 L.Q.R. 462; Coutts, 64 L.Q.R. 
468; Lord Asquith, 1850 J.5.P.T.L. 858; Montrose, 2 West. Aust.L.R. 301; 
, Honoré, T 5 i 196; Montrose, 20 M. L.R. 124. 


924] A.C 
acDougall es that this is the correct analysis of the Elder 
Aa ra case ise that the result is sociolo y desirable because a master 


shouid not be able to Sines his own liability while leaving his servants or 
agents unprotected—-they being usually less able to bear the loss and less likely 
to be insured. 

19 95 C.L.R. at p. 60. 20 859 U.S, 297; [1959] 1 Lioyd’s Rep. 805. 
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true that the clause provided that the goods “‘ are in such custody 
at the sole risk of the owners”? but it went on immediately to’ 
provide ‘‘ and the carrier shall not be liable for loss or damage 
arising or resulting from any cause whatsoever ”’ and a reasonable 
construction of this would seem to be that the goods were at the 
owners risk vts-d-vis the carriers in whosoever’s hands the goods 
were, rather than that they were at the owner’s risk vis-à-vis the 
whole world. If this were so, it would have been enough for the 
majority to adopt this construction and to reject vicarieug » 
immunity. However, although they were agreed on the rejection 
of vicarious immunity, they were not agreed as to whether it was 
necessary to rely on the fact that the stevedores were not within 
the benefit of the exemption clause. 

Fullagar J., with whom Dixon C.J. concurred, thought that 
even if the stevedores could show that they were within the benefit 
of the exemption clause, privity of contract would prevent them 
relying on it. He rejected Denning L.J.’s suggestion in Adler v. 
Dickson + that a third party could rely on an exemption clause 
made for his benefit, as being contrary to Tweddle v. Atkinson ™ 
and Dunlop v. Selfridge. Further, he thought it was desirable to 
deny the third party this protection as this would be in conformity 
with the tendency to cut down the scope of exemption clauses. 
Fullagar J.’s attitude to the problem substantially coincides with 
that of Diplock J. and his judgment fully supports Diplock J.’s 
widest conclusion. He thought that nothing turned on the con- 
struction of the particular bill of lading, although he inclined to 
the view that the bill of Jading on its true construction only 
purported to protect the shipowner.™ 

Kitto J. analysed the problem in a different manner. He agreed 
that the Elder Dempster case ** did not set up the wide doctrine 
of vicarious immunity for which the defendants contended, but he 
did not agree with Fullagar J. and Dixon C.J. that the problem 
could be resolved by invoking the doctrine of privity of contract. 
Instead he took the view here contended for, viz., that the contract 
was not relevant as a contract but as evidence of consent and that 
accordingly the doctrine of privity of contract was irrelevant. He 
observed °°; 


“I do not think, however, that the main difficulty in this 
class of case arises in regard to the rule that the benefit and the 
burden of contracts are, generally speaking, confined to the 
contracting parties.... It is with an action of tort that we 
are here concerned; and a provision found in a document to 
which A and B are the only parties may well, either alone or 


21 [1965] 1 Q-B. 168; [1954] 8 All E R. 307. . 
43 (1861) 1 B. & 8. 89 
a3 [1915] A.C. ‘SAT 
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with other circumstances, provide a stranger, C, with a defence 
to such an action. ... A defence of volenti non fit injuria 
may be perfectly good, it seems to me, notwithstanding that 
the plaintiff’s consent to accept the risk of injury for which he 
sues is expressed in a contract to which the defendant was not 
a party. Such a defence amounts to a denial that the defend- 
ant was under the duty of care which he is charged with having 
omitted to observe, the duty being negatived by the plaintiff’s 
consent . . . it is not necessary to the defence that the consent 

- ` should have been given by a contract between the plaintiff and 
defendant.’’ 


He thought that accordingly the important question was whether 
the plaintiff had consented to take the risk vis-d-vis the defendant. 
It was this difficult question of construction with which he thought 
the House of Lords grappled in the Elder Dempster case.*" In the 
present case he was unable to find sufficient evidence of such consent 
by the plaintiffs and accordingly their action succeeded. It is sub- 
mitted accordingly that the case cannot be regarded as clear 
authority for the view favoured by Diplock J. that even where the 
exemption clause is for the benefit of a stranger he cannot avail 
himself of it; but that it only decides that where the exemption 
clause is not expressly or by necessary implication for the benefit of 
the defendant, he cannot avail himself of it, because the doctrine 
of vicarious Immunity is not good law. 

It would seem that the following conclusions may be drawn. 

1. An exemption clause contained in a contract between A and 
B will not avail C merely because C is a servant, agent or indepen- 
dent contractor engaged in the performance of the contract. 

2. The effect of an exemption clause in a contract between A 
and B which expressly or by clear implication purports to exclude 
the liability of C has not been finally decided. It is submitted that 
it is irrelevant that C is not a party to the contract because he is 
not seeking to enforce the contract but merely to rely on it as 
evidence of consent. Whether the contract does evidence consent is 
a question of construction to be determined in the light of all the 
circumstances. This view is consistent with the decisions, though 
not the dicta, in all the cases except Cosgrave v. Horsfall 7* where 
the question was not approached in this way. 


CONCLUSIONS 


It is submitted, therefore, that the judgments of the Court of 
Appeal in Green v. Russell and of Diplock J. in Midland Silicones 
Lid. v. Scruttons Ltd., though they indicate a regression from the 
extreme position taken up by Denning L.J., do not finally decide 


27 [1024] A.C. 522. Of. MacDougall, op. ost. at p. 247, note 29. 
a8 (1045) 62 T.L.B. 140. 
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that a third party can never sue upon a contract made for his 
benefit because: i 


1. On either of the interpretations of the Fatal Accidents 
(Damages) Act, 1908, s. 1, adopted in Green v. Russell, it was 
unnecessary to decide whether the plaintiff’s son had any enforce- 
able right under the insurance policy. 

2. The view expressed that he had no such enforceable right 
was correct, for (a) it was not open, on the authorities, for the 
Court of Appeal, as opposed to the House of Lords, to find’ a- ° 
trust on such facts and (b) section 56 of the Law of Property Act 
was not relied on. There is authority for not applying section 56 
to such a case but none of this was binding on the Court of Appeal. 
It is conceived that a narrow interpretation of the section cannot 
be supported by relying on the distinction between privity of 
contract and the rule that consideration must move from the 
promisee since in the case of simple contracts these rules are 
identical. 

8. The contract in Midland Silicones Lid. v. Scruttons Ltd. was 
not, on its true construction, for the benefit of the defendant. Even 
if the contract had been for the defendant’s benefit, privity of 
contract would have been irrelevant to the issue.*® 


M. P. Furmsron.* 


e 3° While this article was in the press the Court of Appeal affirmed the judgment of 
Diplock J. The uc een of the Court of Appeal is not available at the time of 
writing, except in The Times of Friday, June 8, 1060. 

* Lecturer in English Law, University of Birmingham. 


HIRE:PURCHASE AGREEMENTS AS 
BILLS OF SALE (D 


Tax question has often come before the courts whether a document 
which purports to be a hire-purchase agreement is to be treated as 
a bill of sale. In the second part of this article, which will appear 
later, it is proposed to review the cases in an attempt to discover 
what principles guide the courts in deciding this problem. First, 
however, it is necessary to consider shortly the objects of the Bills 
of Sale Acts, the statutory definition of a bill of sale, and the effect 
of the Acts. 


Part I: Tae Buus or SALE Acts 


At common law a bill of sale is simply °° a written instrument effec- 
ting a transfer of personal property”! or, more shortly, a ‘‘convey- 
ance” of goods. The most common examples were no doubt a deed 
of gift of goods, an assignment of personal property for the benefit 
of creditors, and a mortgage on goods, but even a simple contract in 
writing for the sale of goods was properly described as a bill of sale. 

No special form or formalities were required, though usually a 
deed was executed, and a deed was later essential to effect a gift of 
goods where possession of the goods did not pass to the grantee.’ 
This kind of transaction early caught attention, for an attempt 
to transfer the ownership of goods from A to B, where A remained 
in possession of the goods after he had ceased to be their owner, 
was clearly capable of misleading persons dealing with A; they 
would naturally assume that he remained the owner of the goods 
which were still in his possession, whereas had they known the true 
position they might have been less prepared to allow A credit. 

In 1876 collusive gifts were avoided in favour of execution 
creditors,® and three years later it was enacted in more general terms 
that ‘fraudulent deeds made by debtors to avoid their creditors, 
shall be void.’?* To the like effect was the statute 8 Hen. 7, c. 4,° 
and in 1571 came the well-known Act, 18 Eliz. 1, c. &, passed, accord- 
ing to its preamble,’ because the earlier legislation had been of little 


1 Orford English Dictionary. The expression is still used in this sense 
in relation to the transfer of a British ship or a share therein: see Merchant 
Shipping Act, 1804, s. 24, and the form of bill of sale in the First Schedule to 
that Act. 

2 @ochrane v. Moore (1890) 25 Q.B.D. 57; Y.B. 7 Edw. IV, Mich., pl. 21 and 
29 (1467). Bee, too, Pollook (1800) 4 L.Q.R. 446 (reprinted in Essays in the 
Law at p. 141). 

3 60 Edw. 8, 0. 6. 

4 2 Ric. 2, Stat. 2, o. 8 (1879). 

5 1486. € See note on next page. 
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avail. This Act avoided every conveyance of property, real or 

personal, with “‘intent to delay, hinder or defraud creditors.”’’ 
Originally, the courts were prepared to presume fraud in any 

transfer of property where the grantor remained in possession," = 


but this view was mellowed in course of time. The present position 

is that the presence of fraud is a question of fact; retention of \ 
possession by the grantor is merely one of the relevant circumstances 
and may well be explained by the nature of the transaction, par- 
ticularly, for example, where the transfer is in effect a mortgage bn. 
goods.” 

In an attempt to avoid litigation after the event, and on the 
principle that prevention is better than cure, the Bills of Sale Act, 
1854,°* sought to avoid disputes by giving public notice of transfers 
of goods where no possession passed. This was done by requiring 
registration of such documents in a register open to public inspec- 
tion. This Act applied to all bills of sale, whether absolute or 
conditional, where the grantor retained possession but gave the 
grantee the right to take possession in certain circumstances. The 
“absolute bill of sale °’ was an out-and-out transfer of ownership 
to the grantee, of which the transfer in fraud of creditors was 
the extreme example, while the ‘“‘conditional bill of sale” or 
** security bill of sale ’’ was in reality a mortgage on goods: the 
grantor transferred the ownership in the goods to the grantee in 
consideration of a loan of money; if the grantor defaulted in 
repayment, the grantee had the right to seize the goods, but if the 
grantor duly repaid the loan (with interest, if any) the property 
revested in the grantor, 

The Bills of Sale Act, 1878, substantially re-enacted the 1854 
Act, which it repealed. But one change in the law in 1878 led to a 
sudden rise in the popularity of bills of sale with moneylenders, 
for section 20 of the 1878 Act, for the first time, enabled the grantee 
of a duly registered bill of sale to claim possession even of trade 
goods as against the trustee in bankruptcy of the grantor.’° The 


6 “ For the avoiding and abolishing of feigned, covinous and fraudulent feoff- 
ments, gifts, grants, alienations, conveyances, bonds, suits, judgments and 
executions, as well of lands and tenements as of goods and chattels, more 
commonly used and practised in these days than hath been seen or heard of 
heretofore: which feoffments, gifts . . . [etc.] have been and are devised and 
contrived of malice, fraud, covin, collusion or guile, to the end, purpose and 
intent, to delay, hinder or defraud creditors . . ., not only to the let or 
hindrance of the due course and execution of law and justice, but also to the 
overthrow of all true and plain dealing . . . between man and man, without 
which no commonwealth or civil society can be maintained or continued '’ 

T Now enacted by s. 172 of the Law of ney Act, 1925. 

8 Twyne’s Case (1601) 8 Co.Rep. 80b (Star Chamber), at p. 81a; Edwards v. 
Harben (1788) 2 T.R. 587. 

® See Cookson v. Swtre (1884) 9 App.Cas. 653 (H.L.), per Lord Blackburn® at 

p. 664-665. The development of the law is traced in Smith’s Leading Cases 
° (sth ed., 1929), Vol. 1, pp. 12-15. 

®a Passed in the same seasion as the Usury Laws Repeal Act, 1854. e 

10 The Bills of Sale Act, 1878, s. 20, provides that goods comprised in a duly 
registered bill of sale ‘‘ shall not be Seamed to be ın the possession, order, or 
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increase in the number of bills of sale led the legislature to protect 
“borrowers, and the security bill of sale is now largely regulated by 
the Bills of Sale Act (1878) Amendment Act, 1882.7? 


DEFINITION oF BL oF SALE 


The statutory definition of ** bill of sale ” is to be found in section 4 
of the Bills of Sale Act, 1878. The expression has the same meaning 
in the 1882 Act, save that the later Act is limited to bills given by 
way of security for the payment of money.’? But both Acts apply 
only to bills of sale ‘‘ whereby the holder or grantee has power... 
to seize or take possession of any personal chattels .. .” 

There are therefore always three questions to be asked: 


(i) is the document within section 4 of the 1878 Act? If 
not, neither Act applies to it. If it is— 
(ii) is it a bill whereby the grantee has power to take posses- 
sion of goods? If not, neither Act applies. Tf it is— 
(iii) is it given by way of security for the payment of money? 
If not, it is governed by the 1878 Act alone. [If it is, 
it is governed by the 1882 Act. 


_ The definition in section 4 of the 1878 Act is long and verbose, 
and until the advent of the Rent Acts the Bills of Sale Acts held 
unchallenged sway as the most criticised examples of parliamentary 
draftsmanship.** Any attempt, therefore, to summarise the defini- 
tion, as explained by the cases, is necessarily dangerous and poten- 
tially misleading, but it is, perhaps, worth making. The essence of 
the definition, selecting some of the statutory words, is: 


*** bill of sale’ shall include 
bills of sale, 
assignments, 
transfers, 
declarations of trust without transfer... 
and other assurances of personal chattels, 
and also... 


disposition of the grantor of the bill of sale '’ within the meaning of what is 
now the Bankruptcy Act, 1914, s. 88 (c). They are thus excluded from the 
“ reputed ownership ’’ clause which relates to goods in the bankrupt's trade or 
business, 

11 See E. Cooper Willis, ‘‘The Bills of Sale Acts” (1887) 3 .Q.R. 800 

at p. 800; E. G. Coppel, ‘‘ The True Nature of the Transaction ''' (1938) 6 

ADS . 480, 481. 6 whole story is well told in Chap. 6 of Professor 

C. H. M. Waldock’s The Law of Mortgages (1950). The further amending 
Acts of 1890 and 1891 are not material to this article. 

12 Bills of Sale Act (1878) Amendment Act, 1882, s. 8. The 1882 Act does not 
apply in any respect to absolute bills of sale: Swift v. Pannel (1888) 24 Ch.D. 
AÒ, Fry J. Bes D. B. Murray, “ When is a Repeal Not s Repeal?’ (1953) 
16 M.L.R. 50 at pp. 56-58. 

13 Bills of Bale Act, 1878, s. 8. 

14 See, for example, Lord Macnaghten’s characteristic condemnation of the 1882 
Act, and call (as yet unanswered) for amending legislation: Thomas v. Kelly 
(1888) 18 App.Cas. 506 (H.L.) at p. 517. 
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licenses to take possession of personal chattels as security 
for any debt, í 
and also 
any agreement ... by which a right in-equity to any 
personal chattels, or to any charge or security thereon, 
shall be conferred .. .”’ 


The effect of the definition is that a bill of sale is a document, 
granted by the owner of goods,’* giving some other person’? a 
legal or equitable right to the goods, and entitling the grantee to 
take possession of those goods. Three important points merit 
emphasis: 


1. There must be a document 


Whatever the legal effect of the transaction, it is only caught 
by the Bills of Sale Acts if there is some document evidencing or 
representing what has been agreed. ‘“‘The Acts are aimed at docu- 
ments, not at transactions.” 1 This means that a verbal agree- 
ment, even though evincing all the features which the Bills of Sale 
Acts seek to regulate, will be perfectly valid and enforceable pro- 
vided the court can be satisfied, by the evidence presented, as to 
the effect and detailed terms of the transaction. As Bramwell L.J. 
put it: 

“< The legislature has not thought it right to lay down in 
direct terms as a general rule, that where- the property in 
goods is parted with and the former owner nevertheless 


remains in possession, the transaction shall be manifested by 
some document . . .’’”” 


The chief reasons why more use is not made of the “ verbal bill 
of sale’? are these. A professional moneylender*® must obtain a 
note or memorandum in writing, containing all the terms of the 
contract, signed by the borrower,’ and this note or memorandum 
would itself constitute a bill of sale, as we shall see in a moment. 
For non-professional moneylenders, and for absolute bills of sale, 
verbal bills are theoretically possible, but, however many witnesses 
there are, and however reliable they may be, there is always a 
potential risk of failing to satisfy the court of all the material terms 


18 The ‘* grantor.” 

16 The ‘ grantee.” 

17 Waight v. Watghi and Walker [1952] 2 All E.R. 290, per Collingwood J. at 
p: cree (The report in [1952] P. 282 is confined to the procedural point in 

spute. 

18 Marsden v. Meadows (1881) 7 Q.B.D. 80, at p. 86. Ses, too, Bowen L.J., 
North Central Wagon Co. v Manchester, ete., Ry. (1887) 85 Ch.D. 191, at 
p. 207, where he points out that ‘‘ that is a result which it may be said enk&bles 
people to drive a coach and four through the Act of Parliament.’’ As to the 
possibility of a verbal mortgage of goods, see Crossley Vaines, Personal Property, 
2nd ed., p. 821, and the cases there cited in notes hy and (+). 

19 4.2., a moneylender as defined by s. 6 of the Moneylenders Act, 1900. 

20 Moneylenders Act, 1927, e. 6. 
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of the transaction, and that they have been agreed by the grantor.** 

* Furthermore, however confident one may be of the witnesses and 
of the law, there 1s a natural reluctance to embark on a financial 
transaction of any importance without a written document to 
support it. 

In some cases a verbal agreement has been followed by a sub- 
sequent written document, such as a receipt or a memorandum of 
the agreement. The position here is made more complicated by the 

e provisions of section 4 of the 1878 Act, which states that ‘‘ ‘ bill of 
sale’ shall include . . . inventories of goods with receipt thereto 
attached, or receipts for purchase money of goods,’ and other 
assurances of personal chattels . . . ° The cases, however, show 
that a receipt is only to be treated as a bill of sale if it is a docu- 
ment ‘fon which the title of the transferee depends.” °° The real 
question here is, indeed, one of evidence: is the oral agreement 
admissible in evidence, in which case the writing may be ignored 
and the grantee may rely on his verbal rights? Or has the agree- 
ment been reduced into writing, so that the court may look only 
at the document? 

A good illustration of the application of these principles is 
afforded by Newlove v. Shrewsbury **: 


Smith & Hancock, a firm, were in financial difficulties. S, 
the defendant, guaranteed repayment of the firm’s bank over- 
draft, and in consideration of this the firm orally made over to 
S their property in a lace machine. It was agreed that if the 
firm discharged their bank overdraft within four months, the 
machine was to revert to them; but if not, S was to be entitled 
after four months to sell the machine and discharge his 
guarantee with the proceeds. The lace machine was at the time 
in the possession of A under a conditional sale agreement, and 
the agreement was indorsed as follows: ‘f Received of Mr. 
William Shrewsbury the sum of £680, for and in satisfaction 
of all our interest and property in the lace machine within 
described and the within written agreement. Smith & 
Hancock.” More than four months later, A defaulted under 
the sale agreement, and S took possession of the machine and 
sold it, keeping the proceeds. Eventually he was called upon 
to pay the bank on his guarantee. The plaintiffs, who were 
trustees for the firm’s creditors, claimed the return of the 
machine or its value from S, on the ground that the receipt 
indorsed on the sale agreement was a bill of sale, and was void 
for nou-registration. 


21 Why not a tape recording? Cf. Professor G. 8. A. Wheateroft, ‘' Feather- 
bedding Death ° [1958] B.T.R. 876. 

22 These words were omitted from the summ iven above. 

23 Marsden v. Meadows (1881) 7 Q.B.D. 80 (A. per Cotton L.J. at pp. 84-86. 
See. too, Lord Macnaghten, Manchester, eto., Ry. v. North Central Pa on Go. 
(1888) 18 App.Cas. 564 (H.L.), at p. 589, and the members of the Court of 
Appeal ın that case, sub nom. North Central Wagon Oo. v. Manchester, etc., 
Ry. (1887) 85 Ch.D. 191. 

24 REA 21 Q.B.D. 41 (C.A.). 
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The Court of Appeal held that the receipt was not a bill of sale, 
and dismissed the plaintiffs’ claim. If the agreement between the ° 
firm and S had been set down in writing, that document would 
clearly have been a security bill of sale, and would. have required 
registration. But here the agreement was made verbally, and the 
receipt did not purport to be a memorandum of the agreement. 
Lindley L.J., after explaining that the question turned more on the 
general principles of the law of evidence than on the Bills of Sale 
Acts, said: ‘* Where there is a document expressing the agreemént, ° 
between the parties, parol evidence of their agreement cannot be 
given; and the [right to] possession must be referred to the docu- 
ment and, if that is void, possession under it is of no avail.... 
But the document here is a mere receipt, and does not express, and 
was never intended to express, the agreement between the parties. 
The defendant’s right to possess does not depend upon the receipt, 
but upon an agreement not reduced into writing at all. The receipt 
is not wanted to prove the defendant’s title, and its non-registration 
does not destroy that title. A receipt to be a bill of sale must be 
a document of title, i.e., a document necessary to the defendant’s 
title, an assurance of some kind...’ 7 

A few years later, Lord Esher M.R. summed up the law in the 
following terms: “If a document is intended by the parties to it 
to be a part of the bargain to pass the property in the goods, then 
whatever the form of the document may be, even if it be only a 
simple receipt for the purchase money, it is, by section 4, to be 
deemed to be a bill of sale, though it is not so in fact. But, if the 
document is not intended to be part of the bargain to pass the 
property in the goods—if the bargain is complete without it, so that 
the property passes independently of it—then it is not to be deemed 
to be... a bill of sale.”’ 7° 


2. There must be an assurance of property 


If there is a document expressing the agreement between the 
parties, regard must then be had to its legal effect. The essence of 
the legal effect of a bill of sale is that it transfers from the grantor 
to the grantee property rights in the goods. It may transfer the 


25 (1888) 21 Q.B.D. 41, at ? 45. Bee, too, Lord Esher M.R. in Madell v. 
Thomas ¢ Co. [1891] 1 Q.B. 280 (C.A.), at pp. 288, 284. 

28 Ramsay v. Margrett [1804] 2 QB. 18 A.), at pp. 28-24. Lord Esher 
continued: ‘‘ If a purchaser of goods asks the vendor for a simple receipt for the 
purchase-money, is that receipt pan of the bargain to pass the property in the 
goods? Ii seems to me it would be absurd to say that it is. When you have 
paid the price of goods which you buy in a shop and you ask for a receipt for the 
money is that receipt part of the bargain to pass the pop in the goods? 
Certainly not." Contrast Youngs v. Youngs [1940] 1 K.B. 760 (C.A.), where 
it was found as a fact that a receipt for the purchase-money of goods Was 
intended to act as an assurance of the goods. If the document, even though in 
the form of a receipt, contains essential terms of the contract, and these terms 
are not shown to have formed part of the prior verbal agreement, the court may 
feel bound to hold that the document is intended to form part of the bargain: 
Re Hood (1898) 9 T.L.R. 641 (0.4.). 
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legal title, or it may transfer an equitable right.*” But the docu- 
°” ment must represent an assurance of some kind of property righta.”* 


8. It must entjtle the grantee to take possession 


Even though a document is a bill of sale in that it transfers 
property rights, we have already seen that the Bills of Sale Acts 
only apply to it if it is a document “‘ whereby the . . . grantee has 
power . . . to seize or take possession of any personal chattels. . .”’ *° 

* . * Thus a pledge, which rests on the delivery of possession to the 
pledgee, not on his right to take possession, has been held not to 
fall within the Acts, even though accompanied by a document 
setting out the rights of the parties.*® So, too, a deed of gift of 
goods where the grantee takes immediate possession does not require 
registration under the Bills of Sale Acts.*! 

In short, it may be said to be an essential feature of a bill of 
sale to which the Acts apply that the grantor should remain in 
possession of the goods and the grantee have a right to possession 
under the terms of the bill of sale.*? 


Excrerrep DOCUMENTS 


Certain documents, although apparently falling within the defini- 
tion of a bill of sale just discussed, are specifically excluded by 
section 4 of the 1878 Act. Thus, assignments for the benefit of 
creditors,” marriage settlements, and transfers or assignments of a 
ship or a share therein *‘ are all excluded.*** 

The most important exceptions are ‘transfers of goods in the 
ordinary course of business of any trade or calling, . .. bills of 
lading, . . . warehouse keepers’ certificates, warrants or orders for 
the delivery of goods, or any other documents used in the ordinary 
course of business as proof of the possession or control of goods, 
or authorising or purporting to authorise, either by indorsement or 
by delivery, the possessor of such document to transfer or receive 
goods thereby represented.”’ *4 


ar The equitable aspect will be discussed in Pt. IX of this article. 

a8 ek Lindley L.J. in Newlove v. Shrewsbury (1888) 21 Oh.D. 41, at p. 45, cated 

ove. 

29 Bills of Sale Act, 1878, s. 8. 

30 Ka p. Hubbard, Re Hardwick (1886) 17 Q.B.D, 690 (C.A.), per Lord Esher 
M.B. at p. 697, Bowen L.J. at p. 699, Fry L.-J. at p. 701; Waight v. Waight 
[1952] 2 All E.R. 290; and see Wrightson v. McArthur [1921] 2 K.B. 807. 

31 French v Gethi [1922] 1 K.B. 286 (0.A.); sea, too, Ramsay v. Margrett 
[1894] 2 Q.B. 18 (C.A.). a Youngs v. an [1040] 1 K.B. 760 (C.A.), and 
Hislop v. Hislop [1960] N. 194 (C .å.}. See Professor O. Kahn- eund 
(1958) 16 M.L.B. 148; J. W. A. Thomnety (1958) 11 Oamb.L.J. 866. 

82 Hiven a licence to take immediate ee falla within the Acts: Es p. 
Parsons, Re Townsend (1888) 18 Q 582 (C.A.). 

33 Registrable under the Deeds of Arrangement Act, 1914. 

34 Registrable under the Merchant Shipping Act, 1894. 

34a By s. 189 (1) of the Law of Property Act, 1925, certain powers of distress 
in-relation to land are also exoluded from the Acts. 

35 Thess words have been largely adopted as the definition of ‘‘ documents of 
title ’’ in the Factors Act, » 5; 1 A). 
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The emphasis here is on documents used ‘f in the ordinary course 
of business.” As Cozens-Hardy L.J. pointed out, “‘ The general 

licy . . . was not to interfere with ordinary business transac- 
tions.’?** Probably it is a question of fact whether a particular 
transaction is “‘in the ordinary course of business,” °” though as 
Professor Waldock says, ‘‘ The course of business is that of the 
grantor not the grantee of the instrument; otherwise all money- 
lenders’ bills of sale would be excepted from the Acts under this 
provision which they certainly are not.” ** ° 

What of a sale between private persons? If I sell you my 
piano by a written contract permitting you to take delivery in a 
month’s time, the document would appear to be a bill of sale within 
the definition of the 1878 Act. Since it is not a transfer of goods 
in the ordinary course of business of any trade or calling it would 
not be excluded from the definition, and hence it would require 
attestation by a solicitor and registration. This would not defeat 
your rights against me personally, but it seems that you would lose 
your right to the piano if I became bankrupt or if execution was 
levied against me before you obtained the piano.** Strangely 
enough, the point seems never to have been taken, so there is no 
authority for this suggestion, but it is difficult to see how the court 
could avoid holding that the contract of sale is a bill of sale.*° 


Tue Errect oF THE Bras or SALE Acts 


It is not proposed to discuss in detail the effect of the Bills of Sale 
Acts, 1878 and 1882, on bills to which they apply.** It is however 
necessary to summarise the effect of the Acts, which varies according 
to whether the bill is absolute or by way of security. 


Absolute bills 
The 1878 Act imposes requirements as to form and registration: 


(a) Form. The 1878 Act does not prescribe a form for the bill, 
but provides that the bill must set forth the consideration for which 


36 Re Hamilton Youn Co. [1905] 2 K.B. 772 (C.A.), at p. 789. 
37 In Stephenson v. "thomson [1924] 2 K.B. 240 (C.A.) the question seemed to 
' turn largely on the evidence. 
38 The Law of Mortgages, p. 92, note 69. Cf. Tennant v. Howatson (1888) 18 
App.Qas. (P.C.), per Tard Hobhouse at p. 494: ‘ Though it is not easy to 
say with any ae all that is meant by the expression ‘the ordinary course 
of business,’ their Lordships are of opmion that it does not point to the 
borrowing of money on per ae or special agreement, though such a thing may 
be ee among certain classes of persons. In Re Hamilton Young £ Co. 
905] 2 K.B. 775 (C.A.) letters of lien given to a bank by way of security to 
ce exports were held not to be bills of sale. 
39 See below as to the effect of the Acts 
49 Beo Brantom v. Griffits (1877) 2 C.P.D. 212 (O.A.) Cf. Re Roberts (1887) 
88 Ch.D. 196 (Kay J.), holding that a memorandum under s. 17 of the Statute 
of Frauds, 1677, was a bill of sale. 
ree best account of security bills of sale 1s in Waldock, The Law of Mortgages, 
A 5. On both absolute and conditional bills see Gibson’s Conveyancing 
Ct ed., 1959), Part OT. 
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the bill was given,“ and that it must be attested ** by a solicitor.** 
The attestation clause must state that before execution the effect of 
the bill was explained to the grantor by the attesting solicitor,** 
but surprisingly it has been held by the Court of Appeal that if 
the attestation clause is in the proper form, the bill is valid even if 
the solicitor did not in fact explain the bil.*° 


(b) Registration. The bill must be registered at the Central 
Office of the Supreme Court *’ within seven days.*® The register is 
open to public inspection. 

If any of these requirements as to form and registration is not 
complied with, the bill is nevertheless perfectly valid as between 
grantor and grantee in all respects. Even as against the outside 
world, any contractual obligations created by the instrument remain 
valid and enforceable. But as against the grantor’s trustee in bank- 
ruptcy or assignee for the benefit of his creditors, or as against a 
sheriff or bailiff levying execution against goods or an execution 
creditor, the bill ‘f shall be deemed fraudulent and void so far as 
regards the property in, or right to the possession of, any chattels 
comprised in such bill of sale... .? 4 

As we have seen, goods comprised in a duly registered absolute 
bill of sale are excluded from the “‘ reputed ownership clause ’’ °° 
of the Bankruptcy Act, 1914.5! 


Security bills 


Bills of sale by way of security for the payment of money are 
governed by the 1882 Act, which imposes provisions as to form, 
registration and legal effect. 


(a) Form. There are five requirements as to form: 


(i) The bill must be substantially °? in accordance with the 
form set forth in the Schedule to the 1882 Act.” If it 


42 Bulls of Sale Act, 1878, s. 8. 

43 4.6., signed as a witness to the grantor’'s signature. 

44 1878 Act, ss. 8 and‘10 (1). 45 1878 Act, s. 10 (1). 

46 Re Haynes (1880) 15 Ch.D. 42 (C.A.). James L.J. thought that the require- 
ment was for the protection of the grantor, and that the sanction lay in the 
solicitor’s potential lability (sb1d. at p. 52), while Bramwell L.J. thought it 
was for, the protection of itors (ibid. at p. 56), though it is difficult to see 
how they would be prejudiced 1f the bill became void. real justification 1s 
aie an attempt to discourage litigation about duly registered bills: see 

ramwell L.J., loc. cit. 

47 At the Filing Department, Room 81, Royal Courts of Justice, Strand, London, 
W.C.2. 

48 1878 Act, ss. 8 and 10 (2). See R.8.C., Ord. 61, r. 25, and the notes thereto in 
the Annual Practices. 

49 1878 Act, s. 8. An innocent purchaser of the goods from the grantor of the 
bill acquires no title, whether or not the bill is registered, unless he can rely 
eon the Factors Act, 1889, or s. 25 (1) of the Sale of Goods Act, 1898, or some 
other exception to nemo dat quod non habet. 

50 Bankruptcy Act, 1914, s. 38 (e). 

51 1878 Act, s. 20, repealed as to security bills by 1882 Act, s. 15. 

52 Ex p. Stanford, Re Barber (1886) 17 Q.B.D. 259 (C.A.), at p. 270. 

53 1882 Act, s. 9. 
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is not in this form, it is void in every respect, both as 
between grantor and grantee and as against the outside 
world (including a purchaser from the grantor, who 
therefore acquires a good title). But the grantee who 
has lent money to the grantor on the security of the 
void bill is not completely without a remedy, for he 
may sue the grantor personally * for money had and 
received.® 

(ii) The bill must contain a schedule listing the goods com- 
prised in the bill.” If there is no schedule, the bill is 
not in the statutory form and is therefore wholly void.*’ 

(iii) The schedule to the bill must specifically describe the 
goods comprised in the bill.“ If this is not done, the 
bill remains valid and enforceable as between the 
grantor and grantee personally, but is void as against 
the outside world in respect of any goods not speci- 
fically described. Contractual obligations remain 
effective. 

(iv) The bill must truly set forth the consideration for which 
it was given." If not, it is void as a security on goods 
both as against the grantor and as against the outside 
world, but the contractual obligations remain effective 
and the grantee can claim as an unsecured creditor.*° 

(v) The bill must be attested by a credible witness.*' Unlike 
the case of an absolute bill, the witness need not be a 
solicitor and the attestation clause does not state that 
the effect of the bill has been explained, for the statu- 
tory form must be followed, and this form was thought 
by the legislature to be fair to the grantor and, 
apparently, so simple as not to require explanation. 
If the bill is not attested by a credible witness the bill 
is not in the statutory form and is wholly void.* 


Or prove in his bankruptcy as an unsecured creditor. 
Davies v. Rees (1886) 17 Q.B.D. 408 (C.A.), per Lord Esher M.R. at p. 411: 


" It was not intended by Act that the borrower should be able to keep the. 


money which he had borrowed . . . because the bill of sale was made void.” 
In Bradford Advance Co., Lid. v. Ayers [1924] W.N. 152 (D.0.), at p. 158, 
Bailhache J. explained the principle. It was held that the grantor must repay 
the loan with interest at a reasonable rate (put at 5 per cent.), not followin 
Wilkins v. New Saville Securities, Lid. (1922) 89 T.L.R. 85, where Darling J. 
gave judgment for the money lent with the agreed rate of interest, resting the 
obligation on an independent verbal agreement. It seems that the quasi- 
contractual claim is the true cause of action, though the right to repayment of 
the principal sum itself does not appear to have been contested in any of the 
CARES. 

1882 Act, s. 4. e. 4 and 5 are the reason why an individual cannot grant a 


floating charge on goods. 

Griffin v. Union Deposit Bank (1887) 8 T.L.R. 608. ® 
1882 Act, B. 4. 

1882 Act, s. 8. 


60 But if no statement of the consideration is made at all, the bill is not in the 


61 1882 Act, ss. 8 and 10. 


statutory form and is wholly void: Heseltins v. Simmonds [1892] 2 Q.B. 547. 
62 Parsons v. Brand (1890) 25 Q.B.D. 110. 
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(b) Registration. The bill must be registered at the Central 

* Office of the Supreme Court within seven days.’ If this is not 

done, the bill is void as a security on goods (even as against the 

grantor), but the contractual obligations remain effective and the 

grantee is an unsecured creditor for the money lent with the interest 
as agreed. 


(c) Legal effect. No security bill can be given in consideration 
of any sum under £80 “: if it is, the bill is completely void and the 
* grantee is merely an unsecured creditor.““* The grantor must be the 
true owner of the goods specifically described in the schedule at the 
time of execution of the bill®*: if he is not, the bill is void as 
against the outside world in respect of any goods of which the 
grantor is not owner, but the bill remains valid in respect of the 
other goods, and even in respect of goods not the property of the 
grantor the bill is valid as against the grantor personally. Finally, 
the Act of 1882 provides that the grantee may only take possession 
of the goods for the causes listed in the Act.°° 
The 1882 Act does not apply to debentures issued by an incor- 
porated company,*’ and goods comprised in a security bill of sale 
are not excluded from the “‘ reputed ownership clause.” ° 


(To be concluded.) 
AUBREY L. Dismonp * 


63 1882 Act, a. 8. If the grantor resides, or the goods are, outside the London 
bankruptey district, the Registrar (f.6., the Masters of the Quean's Bench 
Division) transmits details to the local county court: 1882 Act, s. 11. There is 
no pone for local registration of absolute bills, but such a provision appears 
to be assumed by the Administration of Justice Act, 1925, s. 28, and local 
registration is carried out in practice, no doubt because the effect of Swift v. 
Pannel (1888) 24 Ch.D. 210 has been overlooked: see note 12, above. The 

ractice of local registration of all bills of sale is clearly a convenient one. 

64 1882 Act, 8.12. 

čte See note 55 above. 

65 1882 Act, s. 5. 

66 1882 Act, s. 7. There are five causes listed. 

67 1882 Act, s. 17. By s. 95 of the Companies Act, 1048, companies registered 
under the Companies Acts must register at the Companies Registration Office, 
inter alia, ‘‘ a charge created or evidenced by an instrument which, if executed 
by an individual, would require registration as @ bill of sale.” Although no 
form is Sanaa the security is void ss against the liquidator and any 
creditor of the company unless registered within twenty-one days. 

68 1882 Act, s. 15, which repeals s. 20 of the 1878 Act as to seounity bille. 

* rn.m., Solicitor; Lecturer in Law at the London School of Economica and 
Political Science. 


STATUTES 


Toe Menta, Heauta Act, 1959 
I. The Act and the Criminal Law 


l. General description 


This is an extremely long Act, containing 164 sections and eight 
schedules. It seeks to implement, with minor variations, the recom- 
mendations of the Royal Commission on the Law Relating to 
Mental Dlness and Mental Deficiency, 1954~-57.' In introducing the 
Bill at the Second Reading in the House of Commons, the Minister 
of Health described the existing laws relating to mental health as 
“ complex, difficult, and in many respects out of date.” The Times 
had described them as a jungle. The Act seeks to replace the 
mosaic of outdated and complicated law and procedure with a 
streamlined and simplified system of law and procedure in keeping 
with modern ideas on the subject.’ 

The aim of the Act is to emancipate the treatment of mental 
disorder, both in the mental hospitals and in the community, from 
the shackles of certification and compulsion so far as is consistent 
with the protection of the public and the preservation of the liberty 
of the subject. Two main principles inspire its provisions. One is 
to provide as much treatment as possible, both in hospital and 
outside, on a purely voluntary basis; the other is to make proper 
provision for the inevitable residuary category of cases where com- 
pulsion is necessary in the interests of society or of the patients 
themselves. The first principle is implemented by removing the 
procedural formalities which at present attend the voluntary treat- 
ment of patients, and the separate designation of mental hospitals 
and mental deficiency hospitals, so that henceforth any general 
hospital may receive patients suffering from any form of mental 
disorder. The Board of Control, which previously presided over 
the work of the mental hospitals, is to be dissolved,® and its func- 
tions transferred to the Ministry of Health, to local authorities,‘ 
and to the new mental health review tribunals which are to be set 
up in each region.’ Instead of the system of designated hospitals 
and segregated treatment, henceforth mental health will be dealt 


1 tes a May 1957. See review by Professor Norval Morris (1958) 21 

2 Mr, Derek Walker-Smith, H.C. Parl. Deb. (6th ser.), Vol. 598, ool. 704 et agq., 
January 26, 1959. 

3g. 2. 

4 Part IT of the Act deals with local authority services. Part ITT regulates mental 
nursing homes, residential homes, etc. 

5 3. 8. 
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with, so far as possible, as an integral part of the work of the 
* National Health Service. 

The second principle referred to above is implemented by the 
careful definition of the various legal categories of mental disorder,’ 
the detailed limitation of the powers of the courts and mental 
hospitals to detain persons suffering from mental disorder against 
their will,’ and the provision of elaborate checks and balances 
through the appeal to the mental health review tribunal, appeals 
or? points of law from them to the High Court,* and compulsory 
admission for observation or treatment only on the authority of 
two medical practitioners, at least one of whom must be specially 
experienced in the diagnosis or treatment of mental disorders.’ This 
latter safeguard applies equally to the making of an application for 


a guardianship order. ° 


2. Importance to the criminal lawyer 


It is impossible in the space of a short review to discuss all 
the ramifications and implications of this important new deal for the 
mentally disordered. The details of the new dispensation on the 
civil side will not be discussed; we shall consider only those aspects 
which are particularly of concern to the criminal law or of interest 
to the criminal lawyer, as affecting the disposal of offenders or 
potential offenders, and the principles of responsibility. At the 
same time it must be pointed out that the Act raises important 
questions of general principle and policy, such as the question 
whether it should be left to the local authorities to provide the 
necessary services on a permissive or on a mandatory basis, and 
the question whether it is appropriate to leave the exercise of the 
compulsory powers entirely in the hands of the medical men in 
the first instance, subject only to the patient’s or nearest relative’s 
right of appeal to the mental health review tribunal. Strong argu- 
ments have been advanced to the effect that the solution adopted 
in the Act to both these questions is mistaken.** 

Three aspects of the new law concern the criminal lawyer: 


(i) The admission of patients concerned in criminal proceedings, 
and the transfer of patients under sentence, This is dealt with by 
Part V of the Act, which contains provisions empowering courts of 
assize or quarter sessions ** and magistrates’ courts * to deal with 


6g, 4. 

7 Part i deals with compulsory admission to hospital and guardianship. 

8 B, 124 

° gs, 25 and 28, and, as to medical recommendations, s. 28. Emergency applios- 
tions are provided for by s. 20. 

10 g, 88. 

11 gee ae Second Reading debate, referred to above, note 2. 

12 g, 1). 

13 Ibid. By virtue of s. 60 (2) the magistrates’ court may in the case of a 
person suffering from mental illness or severe eubnormality make such an 
order without proceeding to a conviction. This corresponds with the power 
under the present law. 
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persons accused of criminal offences as suffering from mental disorder 
and make orders for hospital admission or guardianship. These “ 
provisions correspond broadly with the powers existing under the 
present law, but there are some new features. The evidence of two 
doctors, one of whom is specially experienced, etc., is required, as 
on the civil side,’ and the court shall not make an order for com- 
pulsory admission to hospital unless arrangements have been made 
for the admission of the offender into hospital within twenty-eight 
days.** An order for guardianship shall not be made unless the 
authority or person is willing to receive the offender into guardian- 
ship.** And there are special provisions dealing with the powers 
of juvenile courts.*7 

The effect of such a compulsory order is to limit the rights of 
the patient or nearest relative with regard to discharge, subject to 
an appeal to the mental health review tribunal within certain time 
limits.** The possibility that mental hospitals might discharge 
persons who are a danger to the public has been met by section 65, 
which gives the higher courts additional power to meke a hospital 
order subject to special restrictions concerning the person’s dis- 
charge, either without limit of time, or for a specified period.’’ 
In the event of such an order subject to restrictions being made, it 
has the effect of transferring to the Home Secretary the discretion 
concerning discharge, leave of absence, transfer and recall.” If a 
magistrates’ court, on convicting a person over 14 of an offence 
punishable on summary conviction with imprisonment, considers 
that a restriction order might be made relating to the person, it 
may commit him to a higher court for that purpose.?* By resort to 
these provisions fears of premature release of offenders may thus 
be allayed. There is a right of appeal to the Court of Criminal 
Appeal from any decision of a higher court making a restriction 
order,?* and provision is made for appeals from any decision by a 
magistrates’ court making an order for guardianship or a hospital 
order.*9 

Part V also deals with Her Majesty’s pleasure cases, which are 
to await the Secretary of State’s direction concerning the place of 
detention, as at present.** Such a direction when made shall have 
effect as a hospital order together with an order restricting discharge 
made without limit of time.** This part of the Act also deals with 


14 Cf, ss. 25 and 26, and s. 88. In case of an emergency application, only one 
medical recommendation is required, 8. 29. 

15 s, 60 (8). 

16 g, 60 (4). 

a. 61. 

18 g, 68 (8) and (4). 

19 3, 65 (1). 

20 85, 65 (8) and 66. 8 
. 67. 

a, 69. 

23 g, 70. 
8. 71 (1) and (2). 
B. 71 (4). 
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the transfer to hospital or guardianship of persons already serving 
“a sentence of imprisonment,”* or who are in custody pending trial 
or awaiting sentence.*" 


(ii) The detention of persons in *‘ special hospitals.” The Act 
introduces a new phrase to describe the state institutions of Broad- 
moor, Rampton and Moss Side: henceforth these are to be known 
as special hospitals,?* and they are placed under the Ministry of 
Health. Power is given to the Minister of Health to provide ‘‘ such 
institutions as appear to him to be necessary for persons subject 
to detention under this Act ’’ who ‘“‘ require treatment under con- 
ditions of special security on account of their dangerous, violent or 
criminal propensities.” 7° It will be interesting to see what further 
institutions may be provided for such persons. 


(iii) The definition of mental disorder by section 4 of the Act. 
There remains the possibility that many potentially criminal 
persons will be recognised as mentally disordered under the new 
dispensation before they have committed any criminal offence and 
been made the subject of a criminal prosecution. Such persons may 
submit to treatment voluntarily or be made the subject of a com- 
pulsory order, and the question whether they are mentally dis- 
ordered will have to be decided by reference to the definition con- 
tained in section 4 of the Act. This definition will also be crucial 
to any disposition under the aforementioned provisions of the Act 
of persons charged with criminal offences. 

The definition falls into two parts. First, there is a general 
definition of mental disorder of an inclusive nature: section 4 (1) 
reads: ‘‘In this Act ‘mental disorder’ means mental illness, 
arrested or incomplete development of mind, psychopathie disorder, 
and any other disorder or disability of mind ...’’ Secondly, there 
follows a particular definition of three of the main kinds of mental 
disorder. Mental illness is not regarded as requiring express defini- 
tion. Two kinds of *‘ arrested or incomplete development of mind ”’ 
are recognised, viz., ‘f severe subnormality ’’ and ** subnormality,”’ 
and these are separately defined.*° There follows a brave attempt 
to define the new category of mental disorder whose recognition the 
Royal Commission recommended, ‘‘ psychopathic disorder.’ This 
is defined to mean “‘a persistent disorder or disability of mind 
(whether or not including subnormality of intelligence) which 
results in abnormally aggressive or seriously irresponsible conduct 
on the part of the patient, and requires or is susceptible to medical 
treatment.’ ** 


97 (1). 
. £ (2) and (8). 
4 (4). 
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The specific spelling out of a definition of this new category of 
mental disorder, psychopathic personality, was not recommended ° 
by the Royal Commission. In their opinion, this would do much 
more harm than good, and it would be better to leave it to the 
medical men to diagnose the condition ‘‘ without trying to describe 
medical conditions in detail in semi-medical language.’’*? The 
main significance of any description or definition of mental dis- 
order lies in the fact that it is this description or definition which 
lies at the root of the exercise of any compulsory powers, wheter ° 
by civil process or by order of the criminal] courts. The Govern- 
ment have taken the view that while the general part of the defini- 
tion of mental disorder should be drafted in wide and comprehensive 
terms, to enable hospitals to give treatment and local authorities 
to accept guardianship and to authorise such provision on a broad 
front, the particular kinds of mental disorder should be defined 
narrowly, and with as much precision as possible, for they must be 
capable of interpretation and application by all concerned with the 
compulsory procedures, and, in particular, by the doctors, the new 
tribunals and the courts,’ 

The endeavour to find a form of words suitable to cover 
psychopathic disorder is a valiant one, but the result can hardly 
be described as satisfactory. It is all too easy for the unsympa- 
thetic scholar, or the outraged citizen and his legal representative, 
to cast bricks at this fragile construction with devastating effect. 
Let us cast the obvious ones, by way of illustration. We are told 
that “‘ psychopathic disorder’? means a persistent disorder or 
disability of mind. What is meant by persistent? Something which 
has persisted for a period of time, we suppose, and is evidenced 
by a course of conduct, and not something which has recently 
and suddenly arisen. Very well. This condition, we are told, 
must result in abnormally aggressive or seriously irresponsible con- 
duct. At what point is conduct to be regarded as abnormally 
aggressive? What is normal aggression? How does one decide that 
conduct is seriously irresponsible? We know from subsection (5) 
that promiscuous or other immoral conduct shall not by itself be 
regarded as a ground for dealing with a person as mentally dis- 
ordered. But what is the criterion of serious irresponsibility? This 
definition can be condemned i in the words of the Royal Commission 
when they said: “fwe consider that any attempt to define in 
general terms the sort of behaviour which may justify the use of 
special compulsory powers is bound to fail, because it seems 
impossible to find genera] terms which are not open to a wider 
interpretation than is intended.” ** 

Further objection can be made to the phrase “and requires or 
is susceptible to medical treatment ” which concludes the definition. 


32 Cmnd. 169, para. 357, p. 127. 
33 The Minister of Health, in the Second Reading debate, loc. cit., note 2, supra. 
34 Loo. ct., para. 888, p. 119. 
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It seems to suggest that there are some disorders which require 
treatment but are not susceptible to it, and others which are treat- 
able. While one can appreciate the desire to provide for the 
untreatable psychopath as well as those who are susceptible to 
treatment, one could argue that if such a person is not susceptible 
to treatment he can hardly require it. The phrase appears to be 
an amended version of that which is used elsewhere, for example, 
in section 4 (1) of the Criminal Justice Act, 1948.°° But altering 


the word and to or seems to this reviewer to make nonsense out 


of the phrase. 


Such objections may well be pedantic, however, when measured 
against the real purport and intent of the Act. However easy it 
may be to raise verbal quibbles, the fact remains that it is now 
recognised that a person may be mentally disordered who is not 
mentally ill or subnormal, and the way in which such a person is to 
be recognised is by the degree to which his conduct evidences his 
mental abnormality. As in the case of diminished responsibility, 
under section 2 of the Homicide Act, 1957, it is now accepted that 
there is a borderland between sanity and insanity where the one 
shades off into the other, which is inhabited by some seriously 
disturbed personalities. It is a question of degree in every case,** 
which is why the adverbs abnormally aggressive and seriously 
irresponsible have to be used (cf. substantially impaired, in con- 
nection with diminished responsibility). Lawyers, and others, should 
not exercise their Ingenuity to raise objections, provided they are 
satisfied that the general direction of the changes is right. Pace 
Lady Wootton, I cannot see the danger of the slippery slope upon 
which it is alleged we are now embarked, which is to lead to the 
abandonment of the concept of criminal responsibility.’ If there 
ig a slope, it may well be an improvement on the too rigid vertical 
dichotomy between sanity and insanity with which we previously 
had to contend in deciding whether a person was responsible. 

A more valid objection to the new deal is to the way in which 
vast compulsory powers have been entrusted to the medical men, 
subject only to review by the mental health review tribunals. There 
is considerable force in the argument that these tribunals might 
well have been brought into the picture at an earlier stage where 
compulsory powers are sought to be used. As it is now, there are 


35 g, 4 (1), Criminal Justice Act, 1948, says that ‘‘ where the court 1s satisfied 

that the mental condition of an offender 18 such as requires and as may be 

susceptible to treatment ” the court may make a probation order with a condition 

that the offender shall submit to treatment. 
36 This has now been Jaman recognised in R. v. Walden [1959] 1 W.L.R. 
1008; [1959] 8 All E.R. ; 48 Cr.App.R. 201 with regard to the question of 
pdiminished responsibility. Sie 28 M.L. Ph 191 at 198. 

37 Barbara Wootton, Soctal Science and Soctal Pathology, 1959, Chap. VIT, 
" Mental Disorder and the Problem of Moral and Criminal Responsibility," 
927 et seq., especially at pp. 249 and 251. And see her article “ Diminishe 

Responsibility: A Layman’s View " (1980) 76 L.Q.R. 224. A full Reta 

of Lady Wootton’s views on criminal responsibility must await another occasion. 
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likely to be a large number of appeals, and points of law and policy 


of great practical importance will arise from the attempt to apply * 


these possibly over-elaborate definitions. Some of these will no 
doubt be referred to the High Court, where it will be interesting to 
see the results. 

J. E. Hatt WroumMs. 


II. A Psychiatrist’s View o. 
In providing for the treatment of mental disorder with as few 


distinctions as possible from other forms of illness, the Act confirms: 


a trend which has been going on for some time. With advances in 
psychiatric treatment, and the change in the attitude of public 
opinion towards mental illness, it has become possible to treat an 
ever-increasing proportion of patients without the use of compulsion. 
Moreover, a larger proportion can be treated as out-patients and, 
within the institutions, locked doors and close restraints have been 
gradually reduced or abandoned, whatever the patients’ legal status. 
In the international field the Expert Committee of the World Health 
Organisation recently reported that “f most existing legislation is 
misdirected in its aim. It is concerned too much with placing 
checks on the mental patient and his physician, and too little with 
the public’s responsibility for providing services for the mentally 
ill.” The Act places us in the forefront of countries with good 
legislation. 

In the new conditions, the patient who shows a persistent 
behaviour disorder is not only increasingly conspicuous and 
troublesome, but tends to approximate more closely to the asocial 
and antisocial person in the wider community. The recognition of 
a new group of psychopathic disorders arises in part from this 
experience as well as a wider knowledge of disorders in the com- 
munity; in this respect the Act is a courageous blueprint for future 
developments. In this new field, however, the attitude of the public 
is as full of fear and ambivalence as it was towards mental illness 
thirty years ago. A large section of the public would be willing 
to see sex deviants and others segregated semi-permanently, out of 
sight and out of mind; a small and sometimes embarrassing. minority 
calls for the medical ‘‘treatment’’ of almost all antisocial 
behaviour. The new mental health review tribunals will have an 
important function in protecting the doctor from these varied 
pressures. 

Less conspicuously, the Act bears witness to the coming of age 
of psychiatry as a medical speciality. From the medical superinten- 
dent who was the solely-responsible custodian of a number eof 
inmates, subject to the decision of a lay magistrate, we have evolved 


1 W.H.O. Technical Report, Series No. 98, 1955, ‘‘ Legislation affecting 
Psychiatric Treatment.’ 7 
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a staff of consultant psychiatrists with a modified (and still rather 
uncertain) arrangement of responsibilities, and although the Act 
makes very careful provision for the protection of the rights of the 
individual, the mental review tribunals include a psychiatrist as well 
as a lawyer and layman. In several provisions one of the examining 
doctors must be a psychiatrist ** approved . . . as having special 
experience in the diagnosis or treatment of mental disorders.”’ 


Patients concerned in criminal proceedings 


Magistrates’ courts are, as we have seen, empowered to make 
an order for the detention in hospitals of those accused of criminal 
offences and suffering from mental disorder; in the cases of the more 
serious conditions (mental illness and severe subnormality), such 
an order may be made without recording a conviction, but not in 
the case of subnormality or psychopathic disorder. Great interest 
attaches to the further provision that courts of assize and quarter 
sessions may make an order subject to restriction of discharge 
either without limit of time or for a specified period; offenders of 
fourteen or over may be committed in custody to quarter sessions 
where it is felt that an order restricting discharge should also be 
made. This option of restriction for a limited or unlimited time is 
perhaps intended to allow a further approach to the dilemma that 
courts are very reluctant to commit anyone to indefinite detention 
and that many doctors hold that treatment is ineffective during a 
fixed and relatively short period of detention. Much more 
experience is needed before doctors can form reliable views about 
such a question. In foreign countries, such as Denmark, in which 
psychopaths are detained for an indefinite period, release frequently 
occurs at about the time when the patient would have been 
released from the long sentence of imprisonment which the serious 
crime would usually attract in a normal offender; in some cases, 
the threat of indefinite detention may not be essential for successful 
treatment. In this context, the extremely important Part IT of the 
Act, easily overlooked because less spectacular, deals with the 
provision by local authorities of residential accommodation, train- 
ing and occupational facilities. It must be stressed that the 
successful treatment of the mentally disordered offender calls for 
flexibility and a wide range of facilities and degrees of control and 
supervision which should be available with the minimum of forma- 
lities. Section 72, which deals with the transfer to hospital deten- 
tion of those serving sentences of imprisonment or detention in 
approved schools, etc., may be a valuable aid to flexibility. 

Section 62 makes a welcome contribution to the vexed question 
of "medical reports to courts, by providing that if the accused is 
represented, a copy shall be shown to counsel or solicitor, but, if 
not, the substance of the report shall be disclosed to him or to the 
parents if a juvenile. 


Vout. 28 28 
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It should be noted that the Act leaves intact section 4 of the 
Criminal Justice Act (which allows offenders to receive medical 
treatment as a condition of probation) and section 26 (which allows 
admission to hospital as a condition of bail). The latter has not 
been used a great deal to obtain medical reports, even in cases in 
which the supervision offered by a hospital might have been thought 
sufficient protection of the public; and the former, though widely 
used, has sometimes led to difficulty when the court did not feel 
satisfied about the patient discharging himself quite quickly. The 
present Act offers additional powers, but it is hoped by most 
doctors that this will not reduce the tendency of courts to allow 
treatment of the subnormal and other disordered offenders by 
voluntary and persuasive methods, rather than compulsion. 


Psychopathic disorder 


The most problematical section of the Act, both for lawyers and 
for doctors, is that which deals with psychopathic disorder. The 
definition allows a wide range of interpretation, even with the addi- 
tion that a person shall not be so adjudged ‘“‘ by reason only of 
promiscuity and other immoral conduct.” Particularly controversial 
is the provision to detain compulsorily those with psychopathic 
disorder or subnormality under the age of twenty-one who have 
not been charged with an offence. The procedure to detain them 
compulsorily for twenty-eight days has been widely welcomed since 
it provides an opportunity to persuade them to accept treatment 
voluntarily, and allows a period for effective investigation and 
research which will lead to medical progress; but further detention 
is viewed by many doctors with mixed feelings. The object of 
this was presumably to comply with the Royal Commission’s con- 
cept of “ providing training compulsorily when the diagnosis is 
made while the patient is still young, when training is most likely to 
be successful.’’? But we do not yet know which age group is most 
likely to benefit; there are foreign psychiatrists with experience of 
compulsion who would regard psychopaths of sixteen to twenty-one 
as among the most difficult to treat; they may be protected from 
the worst consequences, but it may not be until twenty-two or 
twenty-three that they mature enough to profit from treatment. 
Rebellious behaviour which, in spite of appearances, turns out to 
be surprisingly transitory, is not uncommon at this age; and in 
family conflicts, the consent of parents to some form of compulsion 
may be too freely given. Since sexual maladjustment is often at 
the root of such behaviour, institutional treatment may increase 
rather than diminish the difficulties. In practice this clause, which 
looks to the future when we have more knowledge and skill, is 
likely to be used with great caution if only because, apart from 


e the question of review, compulsion can only be used when an 


2 p. 9, para. 31. 
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institution is available, and in the freer atmosphere of the modern 


` hospital, the psychopath is especially unwelcome. 


There are on the other hand psychiatrists who object that where 
detention is unavoidable, the psychopath is unlikely to be suitable 
for discharge at twenty-five. The Act provides for further detention 
at this age if “‘ likely to act in a manner dangerous to other persons 
or to himself.’ Doctors are apt to have a somewhat personal 
view of what constitutes ‘‘dangerous’’ behaviour; relating it 
especially perhaps to sexual or aggressive behaviour. It is notable 
that the courts, in restricting release in another context, are 
required to consider among other things ‘the risk of his com- 
mitting further offences ” rather than danger. 


Special hospitals 


The sections dealing with psychopaths, offending or otherwise, 
clearly offer a challenge to the medical profession, and are pre- 
sumably intended to do so. Implicitly, the Act places considerable 
confidence in the profession, and especially its more experienced 
members, as the Royal Commission did explicitly, to make a 
proper use of the provisions. Flexibility is difficult to combine with 
very precise formulations. Some psychiatrists have regretted that 
the Act, although referring to the recognition of some doctors as 
experienced in the diagnosis or treatment of mental disorders, 
does not make any provision for a medico-legal board or similar 
high authority such as exists in foreign countries which could 
consider the relation of medicine and the courts. 

Whether this challenge is met, or whether these sections will 
remain dead letters, seems to depend on a number of factors. 
Doctors tend to look for signs of what the Act may be made to 
mean and how it can be applied. It will be remembered that the 
category of moral defective has existed for many years; even twelve 
years ago, a joint committee of the B.M.A. and the Magistrates’ 
Association * recommended a more vigorous use of this legal provi- 
sion, though without result. Although the Act gives wide powers 
to doctors, at least in the first instance, the treatment of psycho- 
pathic disorder is only a small part of psychiatrists’ work, and 
many quite rightly hold that they should be treated in other 
institutions by someone else. Yet the reality is that there are many 
persons in the community who, for example, have recovered from 
a psychosis at the cost of permanent damage to the personality, 
and who limp along with occasional visits to prison; and the open- 
door policy is likely to swell their number. Penrose * showed that 
in all countries there is an inverse relation between the number 
of, mental hospital beds and prison beds. The first essential is 


3 Report of the Joint Committee on Psychiatry and the Law of B.M.A. and 
Magistrates’ Association, ‘‘ Interpretation of Definitions in the Mental 
Deficiency Act,’’ B.M.A., 1047, p. 10. 

4 Penrose, 1939, Brit.J.Med.Psychol., 18.1. 
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that enough doctors should interest themselves in this type of case. 
The Act has the merit of offering no unnecessary barriers, especially * 
at the outset, to those who are willing to undertake such difficult 
work. 

Secondly, much will depend upon the availability of special 
units. The Act empowers the Minister to provide institutions for 
those who require treatment under conditions of special security, 
and a working party has been set up to consider the future role of 


the “special hospitals ” of Broadmoor, Rampton and Moss Side.. ° 


At present, the latter two hospitals receive some mental defectives 
admitted direct from courts, but the majority of patients are 
transferred from ordinary mental deficiency hospitals as too diffi- 
cult or dangerous to manage without special security. Broadmoor, 
however, mainly receives directly those who are found guilty but 
insane or unfit to plead, and a smaller number of those who become 
insane while serving a prison sentence and are unsuitable for local 
hospitals. The geographical isolation of such national hospitals 
makes it difficult to provide contact with relatives, and make social 
investigations or resettlement plans. The medical view tends to 
stress that, once detained, treatment considerations shall determine 
where a patient goes rather than the method of committal. Much 
will depend upon the relation of these special hospitals to a frame- 
work perhaps of regional institutions in the National Health Ser- 
vice with open and moderately secure sections for less difficult and 
more temporary patients. 

The third and perhaps most serious barrier to implementation 
is lack of knowledge about the prevalence of psychopathic disorder, 
and its relation to subnormality, its definition, prognosis and 
treatment. Further research is essential but is not referred to in 
the Act. That apparently similar cases may develop very dit- 
ferently was recently shown in a follow-up of criminal psychopaths.’ 
Yet psychopaths are dealt with at present, those whose behaviour 
threatens themselves in hospitals, those who threaten others in penal 
institutions, and an unknown number who are drug addicts or 
vagrants or persistently cruel to their families in the community. 
Medical treatment must lean heavily on methods already found 
effective and on better allocation within the system. The first need 
is perhaps for uniform standards of diagnosis and for the pooling 
of knowledge of many experienced workers in hospitals, prisons and 
schools who at present go their way in isolation from one another. 
It has been widely suggested that diagnostic centres should be 
established with full security and facilities for short-term treat- 
ment, which would act as centres for research, allocation of 
committed or transferred cases, for exchange of views and inter- 
disciplinary staff training. 

Whatever progress is made in this way in the medical services, 


5 Gibbens, T. C. N., Pond, D. A., and Clark, D. Stafford-, J.Ment.Sc., 1959, 
Vol. 105, pp. 108~115. 
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there will remain the problem of communicating with the courts 
and ensuring that the best advice is offered at an early stage. It 
may indeed become more acute. Such centres might provide 
remand investigations in association with remand centres. But 
the use which is made of the Act will ultimately depend upon the 
provision of treatment institutions and units. 


T. C. N. GIBBENS. 


UOI. Jurisdiction in Lunacy; 
The New Look 


When Part 8 of the Mental Health Act, 1959, comes into operation, 
the jurisdiction in lunacy will get a new look but there will be no 
wind of change.*® 

To appreciate the new, one must first look at the old. 


The present jurisdiction 

At the present day the jurisdiction is partly statutory and partly 
an inherent jurisdiction derived from the royal prerogative, exer- 
cised by those to whom it has been entrusted by mandate under 
the Sign Manual. The origin of the prerogative jurisdiction is lost 
in the mists of antiquity, and it is outside the scope of this article 
to try to penetrate those mists, but it can at any rate be said that 
the right and duty of the King to protect the estates of lunatics *° 
was recognised by the Statute de Prerogativa Regis.‘° The inherent 
jurisdiction could only be exercised in respect of persons who were 
found, after a solemn inquiry (‘f inquisition ”), to be of unsound 
mind (*‘ lunatics so found ’’) and the inquisition was followed, if 
the subject was found to be a lunatic, by the appointment of a 
person to whom the management of his affairs, and perhaps also of 
his person, was committed (‘the committee °). Many persons 
suffer from a degree of mental disorder not amounting to unsound- 
ness of mind but sufficient to make them incapable of managing 
their affairs, and these were outside the lunacy jurisdiction. More- 
over, the procedure by inquisition was complicated and expensive, 
and the result was that a large class of persons, lunatics in fact 
though not so found, and persons who, although not lunatics, had 
become incapable of managing their affairs, had no protection so 
far as their estates were concerned. 

This unhappy state of affairs continued, except for some minor. 
legislation relating to small estates, until the Lunacy Act, 1890 
(58 Vict. c. 5). This Act, in so far as it related to the estates of 
mentally incompetent persons, regulated the conduct of inquisitions, 


38 The date has not yet been fixed but is unlikely to be long dela ed. 

$9 Tn the context of the law of 1 ne expressions " lunatic ° and " person of 
unsound mind ”’ are at eae eable ental Treatment Act, Tad, 8. 20 (5). 

40 Temp. incert., co. 
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introduced a much simplified procedure whereby orders could be 
made for the protection of the estates of certified patients and 
persons who, through mental infirmity arising from disease or age, 
were incapable of managing their affairs, and conferred various 
specific powers on the judge in lunacy. The Act provided that the 
statutory jurisdiction was to be exercised by the Lord Chancellor 
and judges of the Supreme Court for the time being entrusted 
under the Sign Manual with the care of the estates of lunatics. The 
person appointed under the simplified procedure to carry out maty, 
of the duties of a committee is called, somewhat inaccurately, the 
receiver of the patient’s income. 

Although the reforms thus introduced were in every way praise- 
worthy, the actual drafting of this part of the Act of 1890 was 
unworthy of the occasion. The Act is amorphous and verbose; the 
draftsman often fails to make it clear whether the word “‘ lunatic ” 
in a particular context is or is not intended to include a person 
whose only infirmity is that he is incapable of managing his affairs; 
and although many powers are expressly conferred, others are 
unaccountably omitted. Thus, although a power to order the sale 
of a lunatic’s property is given, no power is given to purchase 
property on behalf of a lunatic. 

Notwithstanding these obstacles, the procedure introduced im 
1890 has worked well. Soon after the Act became law, it was held 
that the Act was an enabling Act, not restrictive, and that the 
inherent jurisdiction was not superseded ‘*; and in 1908 the Act 
was amended to enable the inherent jurisdiction to be exercised 
although there has been no inquisition.“* The result is that any 
gaps in the statutory jurisdiction are filled by calling in aid the 
inherent jurisdiction, and thus by hook or by crook almost any 
transaction which is for the patient’s benefit can be sanctioned. 

Two other sources of statutory jurisdiction should be mentioned. 
By section 171 of the Law of Property Act, 1925, the judge in lunacy 
may direct a settlement of a patient’s property. And secondly, 
under the Trustee Act, 1925, the judge in lunacy has a limited 
concurrent jurisdiction with the High Court to make orders under 
that Act. 

Although the system works, it is appallingly complicated. The 
student has first to tread a tortuous path through lunatics so found 
and not so found, persons of unsound mind (it will take him quite 
a time to discover that this is a synonym for a lunatic), persons 
incapable of managing their affairs, inquisitions, committees, 


‘receivers and so forth. He will then find that in practice inquisitions 


are almost a thing of the past ** and that in nearly every case juris- 


diction is established under one of at most three categories,“ 
e 


41 Re Sefton [1898] 2 Ch. 878. 43 Lunacy Act, 1908, s. 1. 

t3 There was one mquisition (probably the last) in 1959. 

ti Certified patients, persons mcoapable of managing their affairs, and mental 
defectives. There are also a few Broadmoor patients. 
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The new jurisdiction 


The Mental Health Act, 1959, repeals all the existing Lunacy 
Acts. Under the new dispensation, the same kind of people will be 
looked after in the same kind of way, but the approach will be very 
much simpler. Perhaps the most interesting change juridically 
is that the inherent jurisdiction and the inquisition will disappear; 
they are not in terms abolished but they will die a natural death. 
As mentioned above, the inherent jurisdiction can only be exercised 


* „by mandate under the Sign Manual, and as it is intended that after 


the Act comes into force no mandate will be conferred, this juris- 
diction will le dormant. Likewise, there will be no person compe- 
tent to hold an inquisition. Instead of deriving their authority 
direct from the sovereign, the judges will be nominated by the Lord 
Chancellor. 

Another major simplification is the manner in which jurisdiction 
will be established. Instead of different categories of patients, there 
will in every case be a simple test: whether a person is, by reason 
of mental disorder as defined in the Act, incapable of managing and 
administering his property and affairs. 

The greatest gain of all is the arrangement and simplicity of this 
part of the Act. In place of a morass of verbiage, the new code 
is compressed into twenty-two sections, most of them quite short 
and expressed with a remarkable lucidity and economy of words. 
Not only is the essence of the various provisions of the various 
Lunacy Acts thus distilled into these few sections, but they include 
also the essentials of section 171 of the Law of Property Act, 1926 
(repealed by the new Act), authorising the judge to direct a settle- 
ment of a lunatic’s property, and which section itself contains no 
fewer than nine subsections. The general scheme of the new code is 
to confer on the judge a wide power in general terms to do anything 
expedient for the benefit of the patient or members of his family 
or other persons for whom he might be expected to provide, followed 
by certain express powers which are to be without prejudice to the 
overriding general power. In fact, it is difficult to think of any 
power which the judge would want to exercise which is not to be 
found in the specific powers. 

The anly section which is likely to cause difficulty is section 107, 
the object of which is to preserve the interests of persons who would 
have succeeded to property of the patient on his death if that 
property had not been disposed of in the exercise of the powers of 
the judge under the Act. The subject is technical and complicated 
and difficult questions may arise as to the precise operation of the 
section in particular circumstances. 

» The jurisdiction under the Trustee Act, 1925, is not materially 
affected, although certain sections of that Act have had to be 
rewritten to fit in with the new code. 

In what has been said above no mention has been made of 
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the Master of the Court of Protection, which is not in fact a court 


but an office of the Supreme Court. Ever since 1891 the Master ° 


has been empowered to exercise all the jurisdiction of the judge 
relating to management and administration and does so. He also 
exercises the jurisdiction under the Trustee Act, 1925. The result 
is that the functions of the judge substantially consist of disposing 
of applications for a settlement of a patient’s property (which is 
reserved to the judge) and a few matters which are not regarded as 


management and administration, such as sanctioning divorce pre- « 


ceedings on behalf of a patient, and hearing appeals from the 
Master. The new Act makes no material change in this respect, but 
the Master loses his title of the Master in Lunacy and becomes the 
Master of the Court of Protection. 

Finally, the present Rules of the Court of Protection, which 
rival the Act of 1890 in lack of arrangement and obscurity, are in 
process of being entirely redrafted and given a new look worthy of 
their new setting. 

RAYMOND JENNINGS. 
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Tae Hıncay Case 


THE problem which arose in I. R. C. v. Hinchy' is not uncommon 
today; what degree of ambiguity must a court discover in a statu- 
tory provision, whose normal meaning produces an apparently 
absurd result, before that court can give the provision another and 
more reasonable meaning? Under section 25 (8) of the Income Tax 
Act, 1952, a person who neglects to deliver a true and correct return 
which he is required to deliver is liable to a penalty of £20 and 
** treble the tax which he ought to be charged under this Act.” 
The Crown contended that the words quoted meant three times the 
tax on his income for which the offender was assessed in the relevant 
tax year. Whilst this construction leads to a not unreasonable 
result in the case where a man makes no return and thus manages 
to avoid tax on the whole of his income, the penalty is inappropriate 
in a case where the return relates to some other person’s income, 
e.g., when the secretary of a company fails to make a return which 
he is liable to make in respect of the company’s affairs. 

As in 1910? the House of Lords held that the predecessor of this 
subsection was apt to cover a case where a man makes a return but 
it is inaccurate, the penalty is even more inappropriate in the case 
of a man with a large income, who understates it by a few pounds. 
Even with comparatively modest figures such as existed in Mr. 
Hinchy’s case, the penalty can be wholly unreasonable in relation 
to the offence. Mr. Hinchy was a salaried employee of the Crown 
and in addition he and his wife had some bank interest. For 
1951-52 Mr. Hinchy made an income tax return in which he under- 
stated that bank interest by some £80. His code number for 
P.A.Y.E. purposes was calculated on the basis that he had £21 
untaxed interest. In fact he had £51. At the time he was never 
assessed at all as both he and the Revenue were satisfied with the 
deductions under P.A.Y.E. When the true facts came to light the 
Revenue*made formal assessments on him, both in respect of his 
salary and the previously undisclosed interest, and the total tax 
assessed on him for the year in question was £189 11s. 6d., of which 
£14 5s. represented tax on the extra interest. 

In these circumstances the Revenue brought an action in the 
High Court claiming a penalty of £488, t.e., £20 plus three times 
£189 lls. 6d., a penalty which was more than thirty times the tax 
op the undisclosed income. Throughout the case the Crown made 


1 [1960] 2 W.L.R. 448 (H.L.); [1960] 1 All E.R. 505; reversing [1959] 2 Q.B. 
857 (C.A.), who ın turn varied Diplock J. [1959] 1 Q.B. 827. 
2 Att.-Gen. v. Tal [1910] A.C. 50. 
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it clear that they had no intention of asking Mr, Hinchy to pay as 


much as £488. The Revenue in the exercise of their statutory dis- ° 


cretion would, when judgment was given, mitigate the penalty to 
the figure they thought appropriate.® 

All three courts who heard the case were unanimous in deploring 
legislation which provided for such an arbitrary penalty. The 
answer of the Crown, that no great harm was done because the 
Commissioners of Inland Revenue had power to mitigate the penalty 


and they, like all civil servants, were extremely reasonable men, + 


did not carry much conviction to the judiciary. Hence both 
Diplock J. and the Court of Appeal leant over backwards to find 
a construction for the subsection which produced a more reasonable 
result. 

Diplock J. held that as the full amount of tax for which Mr. 
Hinchy was liable had been assessed on him before the writ for 
penalties was issued, there was no longer any sum ‘‘ for which he 
ought to be charged ’’ and therefore the only penalty exigible was 
£20, for which sum he gave judgment. 

The Court of Appeal rejected this view on the ground that the 
penalty was payable when the offence was committed and not when 
the writ was issued. A unanimous court further found itself able 
to construe “‘ treble the tax which he ought to be charged” as 
treble the tax he was originally undercharged by reason of the in- 
correct return. They pointed out that under other sections of the 
Income Tax Act, 1952, which deal with fraudulent offences, the 
measure of the penalty is three times the tax lost by the fraud; 
hence they felt that they could fairly construe the words in section 
25 (8) in a similar way as otherwise the penalty for delivering an 
incorrect return would in most cases be considerably larger than the 
penalty for a fraudulent one. 

The House of Lords, however, were unable to find any ambiguity 
and unanimously held that the construction put upon the section 
by the Crown was the only one possible, however unreasonable the 
result might be. They pointed out that this phrase was first intro- 
duced into the taxing Acts more than a hundred and fifty years ago 
and it did not surprise them that in those days penalties were 
neither adjusted harmoniously to each other nor proportional to 
the gravity of the offence. They agreed with the Court of Appeal in 
rejecting Diplock J.’s construction on the ground that the penalty 
was due when the offence was committed. They pointed out, how- 
ever, that when Mr. Hinchy made his inaccurate return he had 
never been assessed at all on his income for that year, nor indeed 
was he ever assessed for tax to that year until the error had been 
discovered. Hence it was impossible to predicate what tax had not 


* The practice of suing for more than the Revenue intended to recover was much 
criticised and it was later announced in Parliament that in future they would 
only sue for the amount they expected the offender to pay. 
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been charged by reason of the incorrect return and certainly quite 


* impossible to do so when he committed the offence. 


The House of Lords, however, added their weight to the 

previous judicial criticisms of this legislation and it is satisfactory 
to note that these and other criticisms have resulted in the current 
Finance Bill containing a completely new code of penalty provisions 
for income tax offences for which the penalty will in future be 
either a fixed sum or proportional to the tax lost by the offence. 
.* It may be wondered why the Revenue fought this case so 
strenuously, particularly as it is believed the amount they ulti- 
mately required Mr. Hinchy to pay was little more than the £62 
15s. for which the Court of Appeal gave judgment. The reason is 
that this subsection has been used for years as the Revenue’s main 
weapon in dealing with back-duty claims—cases in which a tax- 
payer has been discovered to have understated his income and paid 
too little tax in consequence. Except when the Revenue can prove 
fraud or wilful default, they can only claim arrears of tax and 
penalties for six years prior to the date of assessment, but tax- 
payers who are discovered to have understated their income have 
frequently been doing it for years. After the offence has been dis- 
covered, investigation usually takes a considerable time so that 
when the Revenue do know the true facts (or at any rate as near 
the truth as they are ever likely to get) they will usually only be in 
time for assessment on two or three years, except on the basis of 
fraud or wilful default, which takes a good deal of proving. So 
long as the offender’s income was substantial, the Revenue adopted 
an alternative method of dealing with arrears of tax which were 
statute-barred, namely by assessing the penalty for the years in 
which they were in time to include an appropriate figure for the 
tax lost in the years for which they were out of time. A further 
advantage to the Revenue was that they could, in general, dictate 
the terms of the settlement they thought appropriate in each par- 
ticular case as the penalty in these cases was completely in their 
discretion, and could be out of all proportion to the offence. Whilst 
no one suggests they did not endeavour to exercise these very ex- 
tensive powers reasonably, there have been cases where a genuine 
difference of opinion existed between the Revenue and those ad- 
vising the offender as to the extent of his liability; the latter tended 
to feel in this type of case that their client did not get justice. The 
provisions in the current Finance Bill make the penalties reasonable 
but give the Revenue power in certain circumstances to recover tax 
lost by the taxpayer’s neglect more than six years before. This is 
obviously a great improvement. 

s The construction put upon the section by Diplock J. and the 
Court of Appeal brought the Revenue’s former practice to an 
abrupt end and all back-duty negotiations were held up pending 
the appeal to the Lords. The Comptroller and Auditor-General 
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commented in a recent report* on the drop in receipts from this 
source which was attributed to this uncertainty about the law. Had 
the House of Lords affirmed the decision of the Court of Appeal 
and retrospective legislation had not been passed, it is estimated 
that over £2,000,000 of back-duty would have been irrecoverable. 
The judgment of the House of Lords followed by the new legisla- 
tion, which applies the new provisions to all unsettled claims and 
is thus retrospective in operation, has removed this possibility. 


But those persons against whom these claims are outstanding mfy, 


not be altogether satisfied with a feature of the British doctrine of 
precedent which was illustrated in this case. In the two lower 
courts Mr. Hinchy appeared in person; in the House of Lords he 
neither appeared nor was he represented and no argument was heard 
by their lordships other than that put forward by those representing 
the Crown. No counsel was invited to address the court as amicus 
curiae. Yet by this judgment, which reversed a unanimous Court 
of Appeal, the cases of a large number of other people, involving 
substantial sums of money, were automatically decided against 
them without any argument on their behalf. Most lawyers who 
study the reasoning of the House of Lords will agree with it; one 
wonders whether justice seems to have been done to those persons 
whose claims were thus determined in their absence without argu- 
ment for their side. 
G. S. A. W. 


Untversiry DISCIPLINE AND NATURAL JUSTICE 


In modern times the English courts have shown a marked reluctance 
to intervene in disputes arising out of the internal affairs of 
universities. They may justify their refusal to intervene by charac- 
terising an exercise of disciplinary authority as non-judicial,’ or by 
denying that the person aggrieved has any legal or equitable right 
on which to found a justiciable claim,’? or by pointing to the juris- 
diction of the visitor as an effective alternative remedy to 
mandamus *; but at bottom there lies the view that judicial regula- 
tion of this area of activity would be contrary to public policy.‘ 
So rare are legal actions against university authorities by disap- 
pointed examinees and suspended students that the judgment of 
the Judicial Committee of the Privy Council in Ceylon University 
v. Fernando * has aroused widespread interest. 

The university statute provided that where the Vice-Chancellor 
was satisfied that a candidate for an examination had obtained prior 


4 See Report of Comptroller and Auditor-General for year ending March 31, 1959. 
1 7 eath oe) 18 Q.B. 647. a 
E Thomson v. London Unseersity (1864) 88 L.J.Oh. 626. 
3 7" R. v. Dunsheath, ex p. Meredith [1951] 1 K.B. 187, and authorities there 
cl 
4 , Thomson's case (supra) at p. 685, Meredith's case (supra) at p. 182. 
5 11080] i W.L.R. 223; also reported ioeo] 1 All B.R. 631. 
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knowledge of the contents of any examination paper he could 
suspend the candidate from the examination or remove him from 
any pass list, and was to report the matter to the Board of Resi- 
dence and Discipline. Upon receipt of such a report the Board was 
empowered, inter alia, to suspend the candidate from any university 
examination. In 1952 the respondent, F., sat for the final examina- 
tion for the B.Sc. degree of the University, and obtained marks 
that would have given him first-class honours. After the examina- 
tion was over, however, Miss B., a fellow-student, made allegations 
against F., pointing to his having had previous knowledge of a 
passage in German which had to be translated in one of the papers. 
The then Vice-Chancellor, Sir Ivor Jennings, decided to set up a 
commission of inquiry, consisting of himself and two other persons 
of high standing. The Commission interrogated several persons, 
including Miss B., in the absence of F., and F. was invited to appear 
and did appear before it on two occasions. The Commission found 
the allegations against F. proved and reported him to the Board, 
which suspended him indefinitely from all university examinations. 
F. thereupon brought an action against the University, claiming a 
declaration that his suspension was wrongful and other relief. His 
principal contentions were that he had been given neither adequate 
notice of the charges against him nor an adequate opportunity of 
meeting them, so that his suspension was contrary to natural 
justice. His action was dismissed by the court of first instance, but 
he succeeded on appeal to the Supreme Court of Ceylon.* The 
Privy Council allowed the University’s appeal and restored the 
decree of the court of first instance 

Three features of the hearing before the Judicial Committee 
must be borne in mind when the authority of the decision is 
weighed. First, the respondent was unrepresented. Secondly, in 
the event the Judicial Committee did not find it necessary to 
determine whether the courts had any jurisdiction to grant the 
declaratory relief sought. But it would certainly not be easy to 
spell out from the charters and statutes of English universities any 
legal right of an examinee that could be unlawfully invaded; and 
if the courts were prepared to piece together a contract from a 
student’s entry for an examination and the university’s acceptance 
of his entry they would still have to be persuaded that the contract 
contained implied terms imposing on the university procedural 
duties, observance of which was a condition precedent to a valid 
disqualification of a candidate.’ Thirdly, the appeal was determined 


6 (1957) 58 New L.R. 265. 

T London University has no regulations relating to disqualification of candidates 
However, on entering for an examination candidates receive a notice informing 
éhem that if they engage in specified forms of misconduct they will render 
themselves lable to disqualification and to exclusion from all further examina- 
tions of the University. It is understood that allegations of misconduct are 
investigated by one or more senior officers of the University. A report 1s made 
to the Academic Council, which recommends to the Senate what action, if any, 
should be taken on the matter. 
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on the footing that the Vice-Chancellor’s functions were quasi- ; 


judicial; the appellants abandoned their former contention that 
his functions were purely administrative, and no argument was 
addressed to the Judicial Committee on the point. Proceeding on 
this basis, the Judicial Committee (whose opinion was delivered by 
Lord Jenkins) held that having regard to the amplitude of the 
Vice-Chancellor’s discretion he was entitled to adopt such procedure 
as he thought best for inquiring into the charge, subject to the 
basic requirements that the accused student was to be given a fair. 
opportunity to state his own case and to “f correct or controvert 
any relevant statement brought forward to his prejudice.” It 
found that the respondent had in fact been adequately informed 
of the case he had to meet. Moreover, his interviews with 
the Commission had been fairly conducted. And since the Vice- 
Chancellor was not obliged to treat the matter as if it were a trial 
in a court of law he could properly inform himself by questioning 
witnesses without having to invite the respondent to be present. 
But should not the respondent have subsequently been offered the 
opportunity of cross-examining Miss B. for the purpose of testing 
the accuracy of her vital evidence? The Judicial Committee held 
that natural justice did not require the Vice-Chancellor to tender 
her for cross-examination in the absence of a request to do so by 
the respondent, who had had the opportunity to make such a 
request between his first and second interviews; though it observed 
that the objection to the procedure adopted might have been 
stronger if the request had been made and refused,’ and it added 
that F. ‘‘might have fared better if the charge against him had 
been tried in accordance with the more meticulous procedure of a 
court of law.’’?° 

With all respect, the least convincing passage in the judgment 
is that which draws attention to the respondent’s failure to ask 
for permission to confront Miss B. before the Commission. If he 
had been told by the Commission that he could have questioned her 
before it, he would have had no ground for complaint. Similarly, if 
he ought to have known that he would have been permitted to put 
questions to her, his failure to ask leave to do so could be construed 
as an implied waiver of his rights. But it is very doubtful whether 
such knowledge ought to be imputed to a student placed in the 
respondent’s position; he might well have thought that to make 
such a request would do him more harm than good in the eyes 
of the Commission. If, then, natural justice demanded that F. be 
given the opportunity of cross-examining Miss B., it would seem 
that the Vice-Chancellor ought to have informed F. of his rights. 
If, on the other hand, natural justice did not so demand, there 

4 


8 De Verteutl v. Knaggs [1918] A.C. at 560, cited with approval at [1960] 
1 W.L.R. 282. 


9 [1960] 1 W.L.R. at p. 285. 
10 Ibid. at p. 286. 
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would appear to be nothing improper in refusing an express request 
by F. to be allowed to cross-examine Miss B. 

Should the courts require similar investigations of charges of 
cheating by university students in this country to be conducted 
in conformity with natural justice? It is submitted that they 
should, and that they should not be deterred by the wording of 
university regulations (or the absence of such regulations) on the 
matter, or by the difficulty of identifying a legal peg on which the 
aggrieved could hang a justiciable claim. It is true that it is hard 
to detect any consistent principle determining the classes of situa- 
tions in which a duty to observe the rules of natural justice will 
be held to arise by implication. The slum property owner’s tumble- 
dgwn house must remain standing until these rules have been 
complied with,** but employees may be dismissed from their jobs 
for dishonesty and children may be expelled from school without 
being given any prior opportunity to be heard in their own defence. 
Nevertheless, the governing principle ought to be that authorities 
empowered to make decisions that are seriously detrimental to 
the liberty, proprietary rights, livelihood, status or reputation of 
individuals should be required to give prior notice and opportunity 
to be heard to those who are directly affected, except where the 
Imposition of such duties would be impracticable or manufestly 
contrary to the public interest or parliamentary intent; and the 
importance of imposing such duties becomes greater, not less, where 
the discretion of the deciding authority is so wide as to be almost 
unreviewable on its merits. But if the disciplinary functions of 
university authorities should be exercised according to natural 
Justice, does it follow that the hearings they conduct must have all 
the characteristics of judicial proceedings? Cross-examination may 
be the best way of shaking the testimony of an unreliable witness, 
and one who faces a serious charge ought not lightly to be denied 
such an advantage. On the other hand, the truth may be reached 
by more than one route; the courts have never laid down the rigid 
rule that oral hearings before administrative and domestic tribunals 
must inevitably provide for the right of cross-examination ‘7; a 
tribunal composed of responsible and experienced persons who have 
no persorral involvement in the issues before them can normally be 
expected to do justice by following inquisitorial methods of investi- 
gation; and there may be disadvantages in encouraging students to 
believe that the courts will readily accept invitations to find fault 
with the internal procedures of the universities. The scales are 
therefore tilted against the assertion of a general right of cross- 
examination in such cases, but only by a fine margin. And it may 
bes undesirable for the courts to lay down too precisely what is 


11 See Cooper v. Wandsworth Board of Works (1863) 14 C.B.(x.8.) 180 for thea 
common-law rule. 
12 Bee Judicial Review of Administrative Action, 111. 
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implicit in the right of the accused to “correct and controvert any | 


relevant statement brought forward to his prejudice.” 
S. A. DE SMITE. 


BLANKET CHARGES OF CONSPIRACY IN THE RIMINAL Law 


Iy recent years there appears to have been an increasing number of 
prosecutions concerning commercial trading frauds and conduct 
tending to subvert the course of justice. In such cases the charges 
have frequently included a general count for conspiracy. The Court 
of Criminal Appeal has more than once protested against the 
tendency to bring blanket charges of conspiracy relating to the con- 
duct of parties over a number of years in relation to a variety of 
transactions, but prosecutors continued to insert such counts, and 
the cases of R. v. Meyrick and Ribuffi* and R. v. Hammersley * did 
nothing to discourage them. Now we have a very firm decision of 
the Court of Criminal Appeal in R. v. Dawson, R. v. Wenlock,’ 
restating the court’s position on these counts of conspiracy. 

In addition to a general count alleging conspiracy to cheat and 
defraud, there were fourteen charges against George Dawson, includ- 
ing four counts for false pretences, six for obtaining credit by fraud, 
one for fraudulent conversion, and three for other offences. He was 
convicted of conspiracy and three counts of false pretences, five 
counts of obtaining credit by fraud, and one of fraudulent conver- 
sion; and sentenced to six years’ imprisonment on the conspiracy 
count and to lesser concurrent terms on nine other counts. Albert 
Wenlock, who was charged with him for the conspiracy, together 
with a count for false pretences and for aiding and abetting Dawson 
in obtaining credit by fraud, was convicted on all these charges and 
sentenced to two years’ imprisonment. Both men appealed. 

Dawson appealed on the grounds, inter alia, (1) that the judge 
had misdirected the jury in failing to tell them that alleged acts 
of misconduct in connection with an amorphous agglomeration of 
entirely separate transactions between different and unassociated 
people at different times and places could not be tried as conspiracy; 
and (2) that there was a misdirection in that the judge told the 
jury to consider the whole of the circumstances of the cage first in 
regard to the charge of conspiracy, and then to consider the sub- 
stantive counts when they had disposed of the first count. Wenlock 
appealed against his conviction on the ground, inter alia, that the 
conspiracy count in the indictment was bad in law, in that, although 
it purported to charge a general conspiracy to cheat and defraud 
over a period of three years, in reality a number of separate con- 
spiracies were charged in one count, which made it bad for Aup ie y: 

The arguments against the conspiracy count found favour in the 


1 (1929) 21 Cr.App.R 94. 


2 (1958) 42 Gr.App.R. 207. 
3 [1960] 1 W.L.R. 168; [1960] 1 AU E.R. 568. 
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Court of Criminal Appeal, and the convictions of both men for 


* conspiracy were quashed. Wenlock was freed, but George Dawson’s 


conviction on substantive charges remained, though his sentence 
was reduced from six years to four. The appeal hearing lasted two 
weeks, and the trial itself had occupied nine weeks. It was, as the 
court remarked, “fa case of very great length and considerable 
complexity.” Finnemore J. delivered the judgment of the court, 
which was reserved. Davies and Hinchcliffe JJ. were the other 
judges. 

On the law of criminal conspiracy, the court had some quite 
important things to say. It spelled out with some particularity the 
objections to general charges of conspiracy. There were three 
reasons, it said, why they were undesirable: 


(1) if there are substantive charges which can be proved, it is 
in general undesirable to complicate and to lengthen matters 
by adding a charge of conspiracy; 

(2) it can work injustice because it means that evidence which 
would otherwise be inadmissible on the substantive charges 
against certain people becomes admissible; 

(8) it adds to the length and complexity of the case so that the 
trial may easily be well nigh unworkable, and impose a 
quite intolerable strain on both the court and the jury. 


The judge had told the jury to look at the whole of the case, which 
really meant the conspiracy, and, having formed an opinion about 
that, to proceed to a consideration of the substantive charges. The 
court felt that was not the proper course, which was the direct 
opposite-—-** to proceed the other way, to deal with the substantive 
charges and then proceed to see how far the conspiracy count should 
be there at all and if it is made out.” The cases of Luberg,* 
Boulton® and R. v. Cooper and Compton® were cited in support of 
this approach, and R. v. Meyrick and Ribuffi’ and R. v. Ham- 
mersley è were distinguished, on what it is conceived are rather 
slender grounds: in each of those cases, it is said, the court held 
that there was only one conspiracy, even though several persons 
took part in it independently of one another, as in the former case, 
or it lasted a long time and involved many incidents, as in the 
latter case. In the present case, it was held there was not one 
conspiracy but a number of conspiracies. Dawson was dealing with 
orange juice, buses, bogies, landing vehicles, and bills of exchange 
to finance these transactions. He was dealing with different people 
at different times over a period of three years. In these circum- 
stances, ‘fit was no more correct to charge several conspiracies, 


4 *1926) 19 Cr.App.R. 188. 

3 (1871) 12 Cox 0.0. 87. 

e (1047) 82 Cr.App.R. 102. Ses also R. v. West [1048] 1 K.B. 700. 
7 Note 1, supra. 

3 Note 2, supra. 
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though they are called one conspiracy, than it is to include several 
different charges, In one count.” ° 

So the conspiracy charge was shot down. There were various 
other grounds of appeal which the court accepted relating to some 
of the convictions on the substantive counts, but on these we make 
no comment. 

What appears to have happened here is that, after an extremely 
able argument, the court has leaned the opposite way to the way 
it leaned in Hammersley, and gave weight to consideratiqfs 
which found little response in that case, but which had previously 
been most ably expounded by Humphreys J. in R. v. Cooper and 
Compton. The court got round Meyrick and Ribuffi and Ham- 
mersley by saying that in those cases it was held that there wgs 
only one conspiracy; but surely that is the very point for decision. 
In those two cases it may not be without significance that the con- 
spiracies alleged were to defeat the ends of justice, and in both 
corrupt police officers were involved. As Mr. Durand said on behalf 
of Bellson the bookmaker, in the Hammersley appeal, ‘in cases of 
agreement to defeat the course of justice the law of criminal con- 
spiracy has gone somewhat beyond the bounds of the ordinary 
criminal law because courts have been anxious to suppress the 
slightest acts likely to affect the security of the administration of 
justice.” ° We must be grateful to the Dawson case for giving the 
court an opportunity to weaken the authority of those cases which 
prompted counsel’s remark; it remains for some other court to 
elevate this argument of counsel to the status of a judicial pro- 
nouncement. 


J. E. Hart Wurms. 


CONDITIONS AND PROMISES 
ABERFOYLE PLANTATIONS Lin. v, CHENG ! 


Tax condemnation by Williston of the failure of English lawyers 
sufficiently to recognise the difference between promises, on the one 
hand, and provisions affecting the operation of promises, on the 
other, has now appeared in an English book, viz., Smith and 
Thomas, Casebook on Contract, p. 298. So important is it, and so 
little recognised, that it is worth restating. Williston in his magnum 
opus on Contracts adopts a terminology whereby the distinction is 
brought out by the use of the terms ‘f promise’? and ‘‘ condition.” 
He says (s. 665): “* The difference between conditions and promises 
is so radical in its consequences that there is no excuse for a nomen- 
clature which fails to recognise the distinction. In the English 


* Loo. cit., note 8, supra, at p. 172. ¢ 

10 Loo. crt., note 2, supra, at pp. 210-211. 

1 [1959] 3 All E.R. 910; [1969] 3 W.L.R. 1011. A later case dealing with the 
distinction between conditions and covenants in leases is Bashir v. Commas- 
sioner of Lands [1960] A.C. 44. 
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books there has sprung up an astonishing use of the word 
‘condition’ in the law of sales as meaning a certain kind of 
promise, and this usage has to some extent been followed in the 
United States. It cannot be too strongly deprecated.” Williston’s 
words first uttered in 1920 were largely ineffective in England for 
many years. The condemned usage has been extended beyond the 
law of sales, where it was given statutory recognition in the Sale of 
Goods Act, and accepted by the House of Lords in Wallis v. Pratt. 


.ft has hitherto been standard in our textbooks on contract law. 


In the United States, however, Williston’s words contributed to the 
terminology of the Restatement of Contracts with its precise defini- 
tion of “ condition,” clearly distinguishing a ** condition ’’ from a 
*; promise,” ? 

In the United States, moreover, cases are to be found illustrating 
specifically the importance of the distinction. In U.S. v. O’Brien ° 
the Supreme Court had to deal with a provision, not uncommon in 
many kinds of engineering projects, whereby a contract for dredging 
operations could be annulled if the government engineer in charge 
was not satisfied with progress. The contract was annulled as a 
result of the engineer giving notice, but the government was not 
content with such rescission and brought an action for damages. 
Holmes J. said ‘‘ It would be a very severe construction of the 
contract . . . to read the reservation of the right to annul... 
as importing a promise to use such diligence as should satisfy the 
judgment of the engineer.” As a matter of construction, words 
which create a condition may also constitute a promise, but failure 
of a “‘ condition ” does not of itself logically entail the breach of a 
promise. This point is expressly stated in the judgment of 
Baldwin J. in Lach v. Cahill,* basing himself on Corbin as well as 
Williston and a number of previous Connecticut cases. ‘‘ A con- 
dition is distinguished from a promise in that it creates no right or 
duty in and of itself, but is merely a limiting or modifying factor. 
Hf the condition is not fulfilled the right to enforce the contract does 
not come into existence.”’ 

The facts of U.S. v. O’Brien are paralleled by the cancellation 
clause in charterparties. Non-arrival of the ship by a specified date 
may give the charterer a right to cancel without exposing the ship- 
owner to liability. The facts of Lach v. Cahill are paralleled in 
the recent case of Aberfoyle Plantations, Ltd. v. Cheng.® In the 
Connecticut case a contract for the sale of a house contained a 
clause stating that ‘* This agreement is contingent upon buyer being 
able to obtain mortgage in the sum of $12,000 on the premises.” 


2 A fuller analysis of the kinds of provisions affecting the operation of promises 

, than is even provided by Williston may be found in an article in 15 Can.B.R., 
p. 309, where a more precise terminology, ¢.g., employing the symbol 
“ limitation ™ in addition to '* condition ’’ is suggested. 

3 920 U.8. 821. 

4 85 Atl. 2d 481. 

5 [1069] 8 All E.R. 910. 
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The buyer was unable to obtain a mortgage, but when he sought 
to recover the deposit the seller claimed that he was in default on 
the contract. The court held that the only promise that could be 
implied was one to make reasonable efforts to obtain a mortgage, 
and this the buyer had done. For the rest, the clause was a con- 
dition and not a promise. The Aberfoyle case was a Privy Council 
appeal from Malaya. On a sale of a rubber plantation clause 4 in 
the agreement provided ‘* The purchase is conditional on the vendor 
obtaining a renewal of the seven leases described in the schedulé, ° 
hereto.” ‘The vendor had not obtained the renewal by the date 
fixed in the agreement for completion of the contract. The 
purchaser extended the time by a month, and on the expiry of the 
month rescinded and claimed the return of the deposit. The court 
made the point that the clause in question contained a “* condition ”’ 

as opposed to a ‘f promise.” Thus there is English authority for 
such a distinction, and, indeed, the terminology is adopted whereby 
the word ‘* condition ” is contrasted with the word “‘ promise.” The 
distinction arises in the case in a most interesting fashion. There is 

an established principle of equity that the courts will not hold the 
parties to a contract of sale of land to the exact performance of 
promises to complete the transfer and acquisition. So far as the date 

of completion is concerned, ‘‘ time is not of the essence,” and the 
parties are given a reasonable time in which to complete. The 
vendor maintained that clause 4 contained a promise like the 
promise to complete, and the liberality with regard to performance 
should be extended to it. This contention was rejected: Lord 
Jenkins, who delivered the opinion of the Board, drew a sharp 
distinction between clause 4, which, in his view, contained a pro- 
vision making the whole contract of sale conditional on its fulfil- 
ment, and the clauses dealing with completion, which assumed the 
existence of absolute binding obligations. 

The Aberfoyle case is, however, not the first to draw this 
precise distinction between condition and promise, Lord Jenkins 
formed his judgment on two earlier authorities, and, in particular, 
on the judgment of Maugham J. (as he then was) in Re Sandwell 
Park Colliery Co.“ This case was concerned with the sale of property 
in a debenture holders’ action, and its significance for the law of 
contract has hitherto escaped notice. And yet a dictum of 
Maugham J. makes the same point as that of Baldwin J. quoted 
above. The contract of sale had been entered into by the vendor 
as the receiver and manager of a colliery company appointed by the 
debenture holders. As was usual in such contracts, it contained a 
clause stating that the contract was subject to approval by the 
court. If not so approved, the contract was to become void with 
no liability to either party, and the purchasers were to be entitled 

e to a return of their deposit. The wording of the clause in itself 


6 [1929] 1 Ch. 277. 
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made clear the distinction between “ condition ’’ and ‘‘ promise,” 
and that the clause contained a condition. There was some delay 
in getting the approval of the court, and ten days after the date 
fixed for conrpletion the purchasers sought to rescind the contract 
for non-fulfilment of the clause relating to approval by the court. 
Ten months later the vendor asked the court to confirm the con- 
tract, and the court refused to do so. Maugham J. said “‘ a clause 
fixing a date for completion is equivalent to a clause stating that 


” +eompletion shall be on that date or within a reasonable time there- 


after. But there is no ground for a similar construction in the case 
of a condition upon which the validity of the contract as one for 
sale depends. . . . In general, and in the present case, there is no 
promise or undertaking by the vendor that the condition will be 
fulfilled °?’ (at p. 282). 

It is to be hoped that the significance of these cases as requiring 
a fresh approach to the problems of ‘' conditions ’’ in contracts will 
be appreciated. It is, however, not unlikely that more importance 
will be attached to Lord Jenkins’ formulation of the principles re- 
lating to the time, when ‘* conditions ”’ in contracts of sale have to 
be fulfilled. The following is a restatement of Lord Jenkins’ formu- 
lation. (i) The time fixed in a “ condition °’ for its fulfilment will 
not be varied by any court. (ii) If no time is fixed then (a) if there 
is a date fixed for completion of the contract of sale in which a 
condition is contained, then the condition must be fulfilled by that 
date, (b) if no date is fixed for completion, then a reasonable time 
will be allowed for fulfilment of the condition. Presumably the 
last rule applies to all “ conditions,” whether contained in contracts 
of sale of land or not. Whenever legal relations are connected with 
lapse of time and no time is specified by the parties creating those 
relations, then the courts deem that the parties intended to specify 
a reasonable time. Perhaps rule (i) will also be extended to 
all ‘* conditions °: the courts have been very reluctant to exercise 
any dispensing power from the exact provisions of the terms of a 
contract, 

J. L. MONTROSE. 


Exceptions CLAUSES AND THE LIABILITY FOR DEMURRAGE 


In considering the effect of an exceptions clause in a charterparty on 
the question whether demurrage is payable the standard textbooks 
on the carriage of goods by sea agree as to the general rule of inter- 
pretation to be adopted.’ Thus Scrutton states: ‘* When once a 
vessel is on demurrage, no exceptions will operate to prevent 
demurrage continuing to be payable unless the exceptions clause is 
cléarly worded so as to have that effect.” To the decided cases 


1 Scrutton, Charterparties and Bills of Lading (16th ed., 1955), p. 858; Carver, 
The Carriage of Goods by Sea (10th ed., 1957), p. 880; Maclachlan, Merchant 
Shipping (Tth ed., 1982), p. 445. 
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which establish the rule there must now be added the recent decision 
of Union of India v. Compania Naviera Aeolus S.A.’ 

But none of the books referred to mention the reason for the 
rule. This is to be found well stated by Lord Russell of Killowen 
C.J. in Sawon Ship Co. Ltd. v. Union S.S. Co. Ltd.* where he said * 
that it was one thing for a shipowner to take upon himself under 
the provisions of a charterparty the risk of the occurrence of cir- 
cumstances which might greatly extend the period over which the 


lay-days would run. But it was another thing when the lay-days. ° 


had expired and the charterer was in default, that there should be 
placed on the shipowner, for what might prove to be a much more 
extended period, the responsibility for causes with which he had 
nothing to do. It lay upon those who desired by the contract to 
place those exceptional risks on the shipowner to do so in language 
that was clear and unambiguous. 

Whether the exceptions clause applies is, of course, a matter of 
construction. In two cases it has been held that it did. In the first, 
Lilly & Co. v. D. M. Stevenson & Co., a vessel was chartered to 
load a cargo of coal in sixty hours, weather permitting and Sundays 
and holidays excepted. A clause provided that if she were detained 
longer, demurrage was to be payable at 12s. 6d. per hour “‘ unless 
detention arises from a... strike...atany...mine... with 
which the vessel may be booked.” The lay-days expired on Novem- 
ber 16, and a strike occurred on November 28 and lasted until 
December 11. The Court of Session held that the exceptions clause 
applied and that demurrage was not payable in respect of the period 
in which the strike was in operation. 

The second case is Rederiaktiebolaget Transatlantic v. La 
Compagnie des Phosphates de L’Oceanie® in which one of the 
questions to be decided was whether a clause stating that if delay 
in discharging were caused by bad weather, “‘the lay days not to 
count during the period of such delay and demurrage not to 
accrue ’’ could be relied on by the charterers although the ship was 
on demurrage. In giving judgment in the Court of Appeal 
Scrutton L.J. observed”: “‘ It was argued that the ... words [of 
the clause] were only intended to repeat the provision that lay 
days should not count, but if so, this repetition was quite super- 
flous, and in fact demurrage could not accrue till the lay days 
expired. In my opinion the exceptions clause applies to the demur- 
rage days, and days in the demurrage period on which loading was 
prevented by bad weather did not count in assessing demurrage.”’ * 

3 RA 1 W.L.R, 297; [1960] 1 All E.R. 758. aa 
3 (1898) 4 Com.Cas. 20; the books cited above refer only to the decisions of the 

Court of Appeal and of the House of Lords in this case— (1899) 4 Com.Cas. 298 

and (1900) 4 Com.Cas. 881 respectively. e 

ies 4 Com.Cas. at 41. ë (1895) 22 R. 278. 

1926) 17 .M.L.C. 218. 

7 At p. 218. e also the judgment of Bankes L.J. at p. 217. 


8 The extent of the exceptions clause was not considered by Sankey J. in tha 
court below: (1926) 25 1.L.R. 369. 
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On the other hand in Saxon Ship Co. v. Union S.S. Co. Ltd.? a 


` charterparty incorporated a colliery guarantee which included a 


condition that ‘‘ any time lost through .. . strikes was not to be 
computed as part of the loading time.” The lay-days expired and 
shortly afterwards a strike started in the colliery from which the 
cargo of coal was to be supplied. Lord Russell of Killowen C.J. 
held that the charterers were liable for demurrage and were not 
protected by the words of the clause. In giving judgment he 
-observed 1°: ‘One cannot avoid asking oneself why, if it was 
intended by the framers of this guarantee to place all these risks on 
the shipowner, not merely during but after the expiration of the lay 
days, that intention was not expressed in distinct terms. It would 
have been a very simple thing to have done so.” ™ 

In Union of India v. Compania Naviera Aeolus S.A. a clause 
in a charterparty provided: ‘If the cargo cannot be discharged 
by reason of... a strike... of any class of workman essential to 
the discharge, the time for . . . discharging . . . shall not count 
during the continuance of such causes, provided that a strike... 
of the shippers’ and/or receivers’ men shall not prevent demurrage 
accruing if by the use of reasonable diligence they could have 
obtained other suitable labour. ...’’ A strike occurred at the 
port of discharge three days after the lay-days had expired. 
McNair J. held that the exceptions clause did not operate to avoid 
the payment of demurrage. He distinguished Rederiaktiebolaget 
Transatlantic v. La Compagnie des Phosphates de L’Oceante** on 
the ground that in that case not only were the words ‘‘ demurrage 
not to accrue ’’ used but there were also the words ‘‘ lay days not to 
count.’ In the instant case he considered that the language was 
quite clear in that the proviso was dealing with some qualification 
against the non-counting of the lay-days, and although it was true 
that it did not use the words “ lay-days’’ in the proviso, it 
expressed the same thought by the use of the words “shall not 
prevent demurrage accruing.” Even if he were wrong on that 
point, he felt that the same result in law would follow, for it had 
not been stated in clear terms that the general rule should not 
apply. 

By way of comment perhaps it may be said that the clearest 
words to satisfy the court that the general rule is to be excluded 
seem to be those to be found in Lilly & Co. v. D. M. Stevenson 
& Co.“ Further, the date when the general rule was first laid 


8 (1898) 4 Com.Cas. 20. 

10 At p. 41. 

11 Later the case was decided on different grounds by the Court of Appeal and by 
the House of Lords, but both courte agreed with the decision of the Lord Chief 

* Justice on the point mentioned above: (1899) 4 Com.Cas. 208 at 306 (C.A ); 

(1900) 6 Com.Caa. 881 at 896 CH.L.). 

13 Supra. 

13 Supra. 

14 Supra. 


440 THE MODERN LAW REVIEW Vor. 28 


down would appear uncertain, for although Lord Russell of 
Killowen C.J. referred in Sawon Ship Co. Lid. v. Union S.S. Co. 
Litd.** to “the current of authorities,” he did not cite them by 
name and they are not to be found elsewhere in the reports of the 
case. Perhaps he had in mind Lilly & Co. v. D. M. Stevenson & 
Co.,** which was decided a few years earlier. In the United States 
the rule seems first to have been laid down in a case of 1882 *? and 
in another in the next year.** In a later case in 1926 the principle 
was stated by the Circuit Court of Appeals,?® Fourth Circuit, in the. ° 
following way °: ‘* The rule is that, after demurrage has com- 
menced to run, it will not be suspended by the occurrence of an 
event within the exceptions of the loading clause.” Presumably 
therefore if the issue in Union of India v. Compania Naviega 
Aeolus S.A. had arisen in a court in the United States, the case 
would have been decided in the same way. 


E. R. Harpy-Ivamy. 


WEDDING PRESENTS 


Ir is a pity that most reports of family disputes do not pay as much 
attention to the actual facts of the cases as to the ‘‘ matters 
of principle ’’ they deal with. Even the courts themselves, by only 
verbalising the minimum number of facts on which to base their 
decisions, frequently help to obscure the actual issues involved and 
present the outward appearance at least of deciding the cases with- 
out reference to the innumerable unstated factors involved. Samson 
v. Samson t is one such case. We learn from the reports that after 
Mrs. Samson had been deserted by her husband she obtained a 
maintenance order against him and went back to live with her 
mother and father. For good measure, she took with her their child 
and a large number of the gifts they had received on their marriage 
less than two years before. Her husband had already taken with 
him the rest of the presents and was holding the balance of the 
cash gifts in his bank account. Mrs. Samson brought an action to 
sort out the ownership of the various items. The Registrar who 
heard it (and who was upheld by the Court of Appeal) apportioned 
some of the gifts to the wife, some to the husband, and found the 
wife entitled to £185 of the money in the husband’s bank—all on 
the basis that the wife was entitled only to those gifts coming from 
her side of the family and the husband to those from his. 


15 Supra. 

16 Supra. 

17 Jandsay, Gracie & Co. v. Cuswnano (1882) 12 F. 508 (Circuit Court, Hastern 
District of Louimana). 

18 The Oluf (1883) 19 F. 459 (Circuit Court, Eastern District of Louisiana). 

e 18 Berwind-White Coal Mining Co. V. Solleveld, Van Der Mesr and T. H. Van 

A S s Stoomvaart Maatschappi; (1926) 11 F. 2a 80. 

20 At 

1 [19 obo] 1 AN B.R. 658; [1960] 1 W.L.R. 190 
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The matter apparently disposed of so simply in fact raises 
problems fundamental to the economics of family disputes. Take 
the compactness and comprehensiveness of the machinery for one 
thing. These problems of the Samson family have already been 
before the courts twice, once in the form of maintenance applica- 
tion and once in the form of the present application to the county 
court. It takes little imagination to see the possibility of further 
conflicts, each to be decided without express reference to the others. 
It is by no means certain that there will be any more litigation: 
the Samsons may be able to solve any further problems by agree- 
ment between themselves. But it is nonetheless possible for there 
to be, for instance, a dispute over the occupation of the family home, 
® claim for increased maintenance pending the hearing of an applica- 
tion for separation or divorce, or an application for permanent 
support once the marriage has been dissolved. All are possible 
actions between the same two people about the same group of assets. 

It would, of course, be foolish to share out all the parties’ 
property at once. They are still married and there is no reason to 
believe that they propose to end the marriage. To apportion their 
assets between them could possibly cause resentments and jealousies 
which would hinder a rational adjustment of their differences at a 
later stage. But surely it ought still to be possible to devise some 
scheme for combining issues relating to the financial positions of 
the family members and, in one appearance before a court, make 
some temporary allocation of assets? To have the opportunity for 
litigation may be a source of satisfaction to those who can afford 
multiple proceedings but the proposed final extension of legal aid as 
far as domestic proceedings in magistrates’ courts makes one think 
that these fortunate people are few in number. Lord Morton’s Royal 
Commission refused in 1956 to contemplate the possibility of allow- 
ing magistrates to decide property disputes between husband and 
wife. If one accepts, though, that problems of granting financial 
maintenance, making some division of chattels and deciding who 
shall have the right to occupy the family home are all merely parts 
of the same problem, then some of the difficulties disappear. 
Indeed, at the moment, it is common practice for magistrates to 
make the size of maintenance orders variable according to whether 
or not the wife and children are being allowed the use of the home. 
It is hard to resist the suggestion that the magistrates should also 
have the power to grant them the use of such property, or to allow 
them to use the vacuum cleaner, tea-service and bed-linen which 
were wedding presents to the husband and wife. To narrow the 
issues as we do at the moment is rather like scything one blade of 
grass without looking at the length of the grass in the rest of the 
field. 

Apart from this preliminary impression, though, the main 
interest in Samson lies in the method adopted by the Court of 
Appeal in dividing the assets. One starts, presumably, with the 
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assumption that the legal and beneficial titles to the property | 
have always been in some person or persons. Neither can be left ` 
dangling. If someone gives property to a husband and wife, the 
equitable right to that property must from the beginning belong to 
someone, be it the husband, the wife, both jointly, or the donor 
himself. But once it is, say, in the husband’s pocket, it does not 
necessarily stay there and, like the conjuror’s rabbit, can mysteri- 
ously turn up in the pocket of the wife or the donor. The device 
used both to put it into one person’s pocket and then to shift it to. 
another is the law’s finest contribution to the science of sleight of 
hand: ‘‘intention.’’ In the case of the property belonging to Mr. 
and Mrs. Samson, for instance, the ‘‘ intentions ”’ of their wedding 
guests and well-wishers would determine the original destination ef 
the individual gifts. If cousin John ‘intended ”’ the silver platter 
to belong to husband and wife jointly, then it would. 

But the courts are now very wary of believing this to be any 
real guide. Experience has shown that in the vast bulk of the 
cases positive intentions never existed at all in the minds of the 
donors and that the giving and acquiring were carried out without 
any deliberate conferring of ownership on one person or another. 
No doubt if the relatives and friends were asked, their replies would 
divide neatly according to the lines of kinship and friendship—and 
so even this basic inquiry (which is so vital to an acceptance of 
the theory of “‘intention”’ but which is so seldom in fact made) 
would provide answers which would be by no means infallibly true. 
Instead, section 17 of the Married Women’s Property Act has been 
interpreted as giving the courts the power to impute such intentions 
as they think fit. Yet they have, by and large, preserved the 
dogma that the intentions they fix upon are then related back to 
the time when they should originally have existed. The Court of 
Appeal has met with considerable agreement when it has announced 
that it “ cannot... vary [the rights of husband and wife] merely 
because it thinks that, in the light of subsequent events, the original 
agreement was unfair.” ? In fact, this only serves to increase the 
confusion. The “original agreement’ is so seldom explicitly 
made that the courts must and do infer what it would have been 
in the light of these * subsequent events.”’* We therefore get the 
situation in which the courts look to the married life of the parties 


2 Per Romer L.J. in Cobb v. Cobb [1955] 2 All E.R. 606, 700. Cf. Kelner v. 
Kelner [1989] P. 411; Mad 8 All E.R. 957; Lee v. Lee [1952] 2 Q.B. 489m., 
491; [1952] 1 All E.R. , 1801; Barrow v. Barrow [1946] N.Z.L.R. 488, 
448; Simpson v. Sempson [1952] N.Z.L.R. 278, 284-285; Watson v. Watson 
[1952] N.Z.L.R. 892; Masters v. Masters [1954] N.Z.L.R. 82, 88; Miller v. 
Miller [1946] Q.W.N. 81; Buchanan ba aan [1964] 8t.R.Qd. 246, 248; 
Wirth v, Wirth (1956) 80 ALJ. 586 ( 

3 Bee, ¢.g., Rimmer v. Rimmer arte v Q.B. 68; [1952] 2 All E.R. 8 
Fribance v. Fribance [1957] 1 E.R. 357; Silver v., Silver [1958] 1 
E.R. 528; Peyohers v. ee [1958] N.Z.L. R. 564; Reeves v. Reeves pen 
N.Z.0.R. 317; Dillon v. Dillon [10566] N.Z.L.R. 162; Mitchelson y. Mite 
sop (8 aes (N.8.) $16 (Mfan.); Sopow V. Sopow (1968) 24 W.W.R.(N. S. 5 
2 -0J 
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to see what intentions they should impute and then say that they 
cannot alter these intentions to fit the facts of the married life. 
By saying that there are cases in which “ property which is given 
at the time of.the wedding to one spouse or the other may become 
joint property by the subsequent conduct of the parties,’’* the 
court in Samson only muddies the water a little more. It assumes 
that it can decide upon the original beneficial ownership by refer- 
ence to some criterion other than the later behaviour of the parties 
:—a proposition which in practice is not entirely free from doubt. 

We are left, therefore, with the problem of the attitudes of the 
judges in deciding precisely what intentions to impute. An older 
judge may find it hard to impute the intention that husband and 
wife should enjoy their property equally, since this democracy has 
never been in such vogue among young people as it is today. On 
the other hand, a judge who feels that husband and wife have 
never troubled to draw artificial lines of ownership between their 
various items of property and who is himself conscious of trends in 
attitudes, may more easily incline towards imputing an intention 
to benefit the parties jointly. As F. B. Adams J. put it in New 
Zealand in 1955: 


“Is the court to attribute to the wife in 1921 an intention 
that the husband might be so meanly treated as the outcome 
of their future married life, [t.e., that he would be left penni- 
less] and to attribute to the husband so complete an abandon- 
ment of all beneficial interest in the property which was to 
represent his life’s savings? Or is the court to attribute to 
them both an intention more in accord with common sense and 
fair dealings between them? ’’’ 


1 [1960] 1 All E.R. at 656. 

5 This is rather an inadequate way of describing the tremendous developments in 
the position of women in the last 150 years. Mr. McGregor’s penetrat 
bibhographical note, ‘‘ The Social Position of Women in England, 1850-1914, 
6 B.J.8oc. 48 (1965), fills in many of the details for the vital sixty years before 
the 1914-18 War and later atatistics tell an intriguing story of the modern wage- 
earning woman. In 1957, 85-1 per cent. of al veal TR people were women 
(Min. of Labour Gazetis, 1958, 44-45), representing 80-6 of the total female 
pope nee (Annual Abstract of Statistics, 1958, 7 and 105). Professor Titmuss 

as estimated that the hves of some four million families in Britain are now 
affected by the paid employment of the wife or mother out of the home (Essays 
on the Welfare State, 102-108 (1968) ). There is, however, no statistical 
indication of the extent to which wives are assuming joint responsibility with 
their husbands in the purchase of their homes and household effects. Personal 
observation is the only guide. 

e€ For example, it is usually estimated that egalitarian ideals and practices are 
more commonly found among the lower income groups. At times when this 
classification was very easy to make (see, 6.9g., 8 Holdsworth, F. of English 
Law (8rd ed., 1928), 521-525; 2 Pollock & Maitland, History of Engish Law 
(2nd ed., 1928), 800-486; Notestein, ‘‘ The English Woman, 1580-1670," in 
Studies in Social History (ed. Plumb), 69 (1955)), there was cor mialy more 
jointly owned property than the law would indicate and it is undoub true 

¿tbat it was the development of a middle income group which stimulated both 
legal change in the nineteenth century and the extension of these ideals 
throughout the community (see, 6.g., Dicey, Law and Public Opinion in 
England tn the Nineteenth Century (2nd ed., 1914), 885-386; Lewis & Mande, 
The Enghsh Middle Classes, Chap. 2 and passim (1949) ). 

T Peyohers v. Peychers [1966] N.Z.L.R. at 570, 
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Again, the judge who looks forward to the consequences of his 
decisions may prefer to provide for the future of a sick and penniless 
wife and her family by inferring that she was always intended to 
take the fullest benefit from the property put in her name.” Or, 
so as not to impede partition of property which he knows to be 
imminent, he may choose to impute the intention of holding by a 
tenancy in common instead of by a joint tenancy.’ 

In the case of a couple who have not been married very long, it 
may well be possible to say that there is neither a ** joint venture °’. 
on their part (as evidenced by the joint use of their property °°), 
nor sufficient economic need on the part of either to justify an equal 
division of assets.** It is just as possible, though, to urge that 
modern conditions are such that the husband and wife could easily 
have had this very intention of sharing the benefits of their 
property equally. In the abstract, one approach is no more likely 
or fair than the other. In the abstract, it is not offensive if Hodson, 
Willmer and Devlin L.JJ. say that: 


“where no intention is clear the court is fully entitled to 
draw the inference . . . that money and gifts in kind originating 
from one side of the family were intended for the husband and 
those from the other side, from friends of that party, were 
intended for the wife.” 1 


An expression of opinion to this effect by Lord Goddard in Hichens 
v. Hichens** and a “‘common-sense’’ decision by Judge Cave ™* 
provided the necessary justification. 

Thinking in terms of the functions of family property law, it is 
true that it is not going to be much help to limit the courts by 
principles of equal division or proportional division. There must 
be power to divide assets equally between husband and wife and 
power to divide unequally. But the exercise of the power in the 
individual case must follow some pattern. The judge may be able 


8 e.g., Silver v, Silver, supra, note 8; Richards v. Richards [1958] 8 All H.R. 518. 
9 Peyohers v. Peychers, Reeves v. Reeves, supra. 

10 Tt is obviously difficult to decide precisely when a ‘“' jomt venture ’’ starts. In 
Samson, for instance, the cash s had been paid into the husband's bank 
account but, after the marriage, the wife had been given the right to draw upon 
it. A joint venture? £185 had been paid for the expenses of the honeymoon. 
A joint venture? £725 had been paid as a premium for the assignrhent of the 
tenancy of the flat which was the couple’s home. A joint venture? 

11 This was the line taken in Sutherland v. Sutherland [1955] N.Z.L.R. 680. The 
parties had ee after being married for five years. Turner J. dismissed 
the wife’s application for the sale and division of the proceeds of the famuy 
home. Although she had contributed only one-eighth of the hase price, she 
claimed to be entitled to one-half of the proceeds. The judge indicated that 
after ‘‘ a substantial period ’’ of married life, he might lean towards dividing 
the assets equally but felt that at the moment the wite should be entitled to no 
more than one-eighth of the proceeds. One wonders about the effect on family 
stability of a direction to go and live together for a few more years, on the 
understanding that the wife will then be in a better economic position to leave 
her husband. 

12 [1960] 1 All B.R. 656 E. 

13 [1945] P. at 26; [1045] 1 All E.R. at 458. 

14 June 14, 1946, referred to in 95 L.J. 222. 
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to decide “fas he thinks fit’? under section 17—but this does not 
mean that some solutions are not “‘ fitter’? than others. For 
myself, I assume that any decision which considers and balances 
the general equality of husband and wife and the existence and 
degree of economic need to be met will be “ fitter ’? than one which 
does not. Merely to give the husband the gifts from his side of the 
family and the wife the gifts from hers smacks very much of 
the unrealistic proportional division of assets made in Re Rogers’ 
Question * and Sutherland v. Sutherland.** It leans towards dis- 
posing of the application quickly and easily without much thought 
for the consequences. As it now stands, whether or not Mrs. 
Samson’s needs are met by the allocation to her of £185 and a few 
pieces of silver-plate will depend on her surrounding financial 
circumstances. She may be rich and be able to care for her child; 
she may be so poor that neither £185 nor silver-plate can adequately 
meet her immediate and long-term needs. She has a maintenance 
order, that much we know—but we do not know how much it is 
for. The maximum is not over-generous. If the court’s state of 
knowledge is no fuller than ours, is this not simply another case 
of cutting a blade of grass and not paying attention to the rest of 
the field? 
ALAN MILNER. 


STANDARD Term FAILS 


Tue Court of Appeal case of Lowe v. Lombank, Ltd.* was a welcome 
defeat of an ingenious attempt to evade a strict provision of the 
Hire-Purchase Act, 1988, enacted to protect inexperienced members 
of the public. The plaintiff had bought a secondhand motor-car 
from a dealer, who arranged for hire-purchase facilities with the 
defendants. The dealer had described the car to the plaintiff as 
“ perfect, or nearly so,” but it soon broke down and was found 
unroadworthy. The plaintiff’s action for damages was successful. 

The agreement which the plaintiff was asked to sign contained 
this clause: ‘The hirer further acknowledges and agrees that he 
has not made known to the owners expressly or by implication the 
particular purpose for which the goods are required, and that the 
goods are’reasonably fit for the purpose for which they are in fact 
required.” This clause was, of course, drafted in the hope of 
escaping from the rigour of section 8 (2), Hire~-Purchase Act, which 
provides that “f where the hirer expressly or by implication makes 
known the particular purpose for which the goods are required, 
there shall be an implied condition that the goods are reasonably 
fit for such purpose.”’ 

, lhe hope placed in the clause was dashed in this case. The 


15 plea 1 All B.R. 828. 
16 Supra. 
2 [1960] 1 W.L.R. 198; [1960] 1 AU E R, 611. 
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buyer’s particular purpose when acquiring a motor-car, it was said, 


was to use it as a means of transport. Generally speaking, it is ° 


impossible in the nature of things for the seller of a motor-car to say 
that the particular purpose of the buyer was not made known to 
him by implication. To meet this difficulty the above clause was 
inserted in the contract, but the court held that although couched 
in the terms of a contractual promise the words were simply a 
statement by the hirer that he had not done something in the past; 
in a proper case that could give rise to an estoppel, but it w&s 
certainly no promise. It is doubtful whether this argument was 
necessary at all, in view of section 8 (8), to be considered presently. 

One wonders what would have been the result if the buyer had 
not been a housewife who wanted the car to ease her shoppigg 
expeditions, but a young man keen on rallies and endurance tests, 
and if the car had been roadworthy but unfit for the special require- 
ments of the buyer. In such circumstances the particular purpose 
of the purchase would not have been obvious to the seller, and the 
exemption clause might be of some assistance to the seller. 

Not of course of great assistance, for in one important respect 
the Act goes beyond the requirements of the common law. A long 
line of cases has established that a term in a standard contract must 
be brought home to the other party, but section 8 (8) of the 1988 
Act provides that in hire-purchase agreements to which the Act 
applies an exemption clause must be ‘“‘ brought to the notice of the 
hirer and its effect made clear to him.” In a case of the kind con- 
templated in the preceding paragraph the seller would have to draw 
the young man’s attention to the clause and make clear its effect. 
But neither are salesmen necessarily articulate teachers of law nor 
“ never-never ’’ buyers receptive students, so that the burden of 
proof necessary to satisfy the court that the effect of the exemption 
clause has been made clear will be very difficult to discharge. 

This is actually borne out by another feature of this case, con- 
firming that business men may be blissfully ignorant of the law 
relating to their everyday business. On receiving the plaintiff’s 
complaint about the unroadworthiness of the car the defendants 
replied that they were not concerned with the quality of the goods; 
they were acting purely as bankers! The court preferred to think 
that this statement was ignorant rather than dishonest. ° 


O, C. GES. 


c OMNE Ienorum Pro Maaenrrico? ” 


BEALE, in his Treatise on the Conflict of Laws, states: ** If the law 
of the forum does not provide a form of action appropriate for the 
enforcement of the foreign right the action may not be matn- 
tained.’’?' Wolff, commenting on this statement, remarks: ‘‘ The 


1 (1985), Vol. 8, p. 1681, § 608.1. 
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game seems to be true for English law, though ‘forms of action ’ 
belong to the past. English courts in distinguishing between 
“rights ’ and ‘remedies’ do not invent new remedies in order to 
entertain an action based on a foreign right.” ? 

In the light of the above, the recent decision of Lord 
Parker C.J. in Phrantzes v. Argenti” should command considerable 
interest. The plaintiff in this action was a Greek lady resident in 
England, where she had recently married; the defendant was her 


e father, who was also a Greek national resident in England; the 


plaintiff claimed a declaration that, according to the law of Greece, 
she was entitled to be provided by her father with a dowry; an 
account of his property; an inquiry as to the amount of dowry 
pyoperly payable and such further inquiry, judgment or order as 
might be required to give effect to the declaration sought. The 
plaintiff alleged that her father was at all material times domiciled 
in Greece and that her rights in respect of his property arising 
from the relationship were governed by Greek Law.‘ The defen- 
dant, inter alta, denied that he was domiciled in Greece and 
objected that the statement of claim disclosed no cause of action. 
Eventually, the master ordered the trial of the preliminary issue 
whether, assuming the father to be domiciled in Greece, his daughter 
was entitled to the relief sought. 

A scholarly exposition of the Greek law as to dowries is to be 
found in the judgment of the learned Lord Chief Justice.’ Suffice 
it to say here that a father must constitute on behalf of a daughter 
entering on marriage a dowry in accordance with his fortune, the 
number of his children and his own social position in the community 
in which he lives, and in accordance with the social position of his 
son-in-law—subject to certain exceptions (such as whether the 
daughter had committed a fault disentitling her to a dowry), none 
of which applied in the instant case. The dowry is defined as the 
property granted to the husband either by the wife, if she be 
possessed of sufficient fortune, or by the parent on the wife’s behalf, 
so as to “ lighten the burdens of matrimony.” It is constituted by 
a contract entered into, in a case such as this, between the father 
and the husband; this contract must be entered into by notarial 
deed. The dowry may consist of present or future property (which 
must be specified), and may be movable or immovable. Movables 
become the husband’s property save where the dowry contract 
provides otherwise. The court often has to decide what, in the 
circumstances, the dowry is to consist of, e.g., how much shall be 
immovables, how much movables; whether any part of it is to 
consist of the usufruct from property and for how long; whether a 


2 Private Internattonal Law (2nd ed., 1950), p. 178. 

3471960] 2 W.L.R. 621; [1960] 1 All E.R. rh. 

4 As Wolff. op. at., states at p. 800: ‘It is [the law of the father’s domicile] 
which will say ... whether a daughter is legally entitled on her marriage to a 
dowry, a trousgeau, or the ike from her a i 

5 T1980] 2 W.L.R. at pp. 524—525, 528-529. 
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rent-free house is to be provided; what are to be the terms as to 
ownership of the dowry. In the event of failure by a father to 
provide a dowry, his daughter—not, it will be observed, her 
husband—can sue in the Greek courts to obtain an order condemn- 
ing her father to conclude a dowry contract with her husband. 
Where a father of Greek nationality is, as in the present case, 
absent from Greece, he may be condemned to enter into the con- 
tract before the Greek consul or a foreign notary public. In 
proceedings such as these, the Greek courts will decide what, in all ° 
the circumstances, is the appropriate amount of the dowry and may 
in addition specify the assets to be handed over. A son-in-law is 
at liberty to intervene in such suits if he wishes. A dowry is not 
constituted unless and until the father enters into the contract 4s 
ordered. The only sanctions available to a daughter of a father 
refusing to enter into a contract so ordered are to secure his 
imprisonment or to sue him for damages.° 

Lord Parker C.J. thought that, assuming the defendant to be 
domiciled in Greece and accepting that by reason of the parties’ 
relationship there arose either upon the daughter’s birth or on her 
marriage an obligation under Greek law on the father to provide a 
dowry, ‘it must be . . . conceded that whether or not the father’s 
obligation to constitute a dowry and the reciprocal right of the 
daughter to have one constituted on her behalf can be enforced in 
[England], the obligation and the right are of such a nature as 
[English] courts will recognise.”?’ His lordship then proceeded to 
deal with the defence that, even if what the plaintiff sought to 
enforce was a proprietary right (which was denied) it could not be 
enforced unless it came within some definite pre-existing rule—t.e., 
that an English court cannot be asked to enforce rights which it has 
never before enforced, such as the duty imposed by a foreign legal 
system on a parent to maintain his child or vice versa.’ His 
lordship proceeded to consider at some length Re Macartney ° 


6 It must, in fairness, be pointed out that the master—after the date of his 
original order—gave the defendant leave to deliver the further defence that, 
since the issue of the writ, he had provided for the plaintiff under a deed made 
under the laws of Liechtenstein and that this provision sufficed according to 
Greek law to discharge his dotal obligations. Despite this, the master allowed 
the terms of the preliminary issue to stand. The Lord Chief Justice thus ruled 
that he would only deal with the issue as ordered arising under the original 
pleadings. 

[1960] 2 W.L.R. at p. 526. 

[1960] 2 W.L.R. at p. 526, citing Dicey, Conflict of Laws (Tth ed., 1958), 
p. 408, which refers to Coldingham Parish Counotl v. Smath [1918] 2 K.B. 90. 
[1921] 1 Ch. 522. In this case it was sought to enforce in England an order 
made by & competent Maltese court requiring the payment out of the deceased’s ' 
estate of a yearly allowance in pepeni for the maintenance of his posthumous ` 
illegitimate child by his fiancée. e deceased had died domiciled ın England a 
and his assets had been lodged in the English court. Astbury J. refused to “i 
enforce the foreign judgment in personam because (1) ‘‘ recognition [w#s] 
contrary to public policy, because the general recognition of the permanent 
rights of illegitimate children and their spinster mothers as recognised in Malta 
[was] contr to the established policy of this country, especially having 
regard to the tact that the child's interest was not confined to minority ’’ (at 
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and the American case which Astbury J. followed therein, De 
Brimont v. Penniman,*® and distinguished them on the grounds 
(a) that there was no question of the Greek law being designed 
against pauperism, and (b) that the Greek law was intended to 
operate extraterritorially. He added that ‘‘if this were the only 
point in the case I would hold that this was a right which could 
be enforced [in England] ” ** and found as his warrant for so saying 
the famous and forward-looking judgment of Cardozo J. in Loucks 
Ve Standard Oil Co. of New York.™ The right under Greek law 
was, he thought, a right tn personam, but, whatever label was 
accorded to it, it could be enforced in England “if it was a right 
to payment of a fixed sum of money or a definite proportion of the 
fəther’s fortune simpliciter.”?** It was at this point, as the 
learned judge pointed out, that the plaintiff’s difficulties began: her 
right was not one to the payment of a sum of money but merely a 
right to a court order requiring the father to cause a notary to 
draw up a contract in conformity with the court’s directions and 
to enter into that contract with the son-in-law, who, as has been 
seen, need not necessarily be a party to the suit. And further, 
the Greek court has any number of matters to consider in fixing 
the amount, composition, and method and length of enjoyment, 
ete., of the dowry—as has also been shown above. Hence “ All 
these inquiries and decisions are essentially matters for the domestic 
courts, and matters largely for the discretion of [the Greek] courts 
and not our courts,’ and “it would be quite wrong for our 


3 527); (2) that the claim was founded on a cause of action not recognisable in 
ngland so that, owing to ıts novelty to an English court, enforcement must be 
refused; (8) that the Maltese judgment was not final and conclusive in the 
particular circumstances of the case 
This case, and the one under review, may be profitably compared with 
Burchell v. Burchell [1926] 2 D.L.R. 595 and Mayo-Perrott v. Mayo-Perrott 
[1958] I.R. 886; Webb (1959) 8 I.C.L.Q. 744. 

10 (1878) 10 Blatchford's Circuit Reports 486. A French citizen had married in 
France the daughter of two U.S. citizens. The daughter died leaving a child. 
According to aes law the daughter's parents were bound to make an 
allowance to the father for this child’s support. The father obtained the judg- 
ment of a French court sgaist them when they were present in France, 
awarding him an annual allowance. On their return to America he sued them 
there for arrears. Woodruff J. refused to entertain the action, holding that the 
French law and the decree made thereunder were only local in nature and in 
operation, and, being simply designed to guard against pauperism, could not 
have any extraterritorial significance. 

The bane Lord Chief Justice nowhere expressly mentions that the above 
two cases were concerned with the enforcement in England and America of a 
foreign judgment based on a foreign law and not, as here, with an attempt 
orginally to enforce in England a Pram legal right having no direct analogy 
to any known English cause of action. Cf., however, Batthyany v. Walford 
(1887) 86 Ch.D. 269 (C.A.). 


op. ctt., pp. 266-267 (to which he had ref (at P E27) ), of Re Macartney— 
that “it would seem possible to escape the unsound suggestion that recognition 
of a foreign judgment may be refused merely on the ground that the cause of 
action is unknown to English law.’’ See, further, Dicey, ee p. 1002 
et seq., and ze the 6th ed. (1949), Rule 85, Exception 1, pp. 4 09. 

12 (1918) 224 N.Y. 99 at 110, U1. 

13 [1960] 2 W.L.R. at p. 528. 
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courts to claim jurisdiction in the matter.’?** His lordship con- 
cluded that the daughter could not claim the relief she sought 
because English law as the lew fori gave no cause of action and no 
relief appropriate to the enforcement of her right.to obtain an 
order to condemn her father to enter into a dowry contract in due 
form with his son-in-law, who was not a party to the suit. “It is 
true,” he continued, ‘‘ that a plaintiff seeking to enforce a foreign 
right here can demand only those remedies recognised by English 
law, and that the claim will not be defeated merely because those ° 
remedies are greater or less than those in the courts of the foreign 
country. . . .’’** Accepting Cheshire’s statement that *‘It is 
obvious that a plaintiff who seeks to enforce a foreign claim in 
England can demand only those remedies recognised by Engligh 
law, and cannot demand even them unless they harmonise with 
the right according to its nature and extent as fixed by the foreign 
law,” *® he considered that if the machinery by way of remedies in 
England were so different to that in Greece as to make the right 
sought to be enforced in England a different right, the right was 
not to be enforceable in England.” Hence, even if the court did 
grant a declaration and did embark on the requisite inquiry as to 
the extent of the dowry, the best it could do would be to order 
payment to the plaintiff of the amount found to be appropriate— 
which would amount to enforcing a right which the plaintiff had 
not got under the law of Greece. Indeed, there was no power in 
the court, inherent or other, which could enable the court to give 
relief consistent with Greek law. 

The plaintiff thus lost because ‘f One of the eternal verities of 
every system of private international law is that a distinction must 
be made between substance and procedure, between right and 
remedy.” 1> English law possessed nothing in her armoury to help 
the plaintiff to her rights—even the action for a declaration failed 
her, despite the hopefulness with which such an action has been 
acclaimed since Barnard v. National Dock Labour Board. It 
would seem that the plaintiff’s only course, in the light of the 


14 [1960] 2 W.L.R. at P 529, reyne on the distinction drawn in Kornatzki v. 
Oppenheimer [1937] 4 All E R. 188 by Farwell J. between an evaluation to be 
based on a question of fact—which an English court applying foreign law 
would be competent to make—and one into which elements of discretion 
entered—which an English court applying foreign law would have no junsdic- 
tion to make. 

15 [1960] 2 W.L.R. at p. 529, citing Dicey, op. ott., p. 1089, and Baschet v. 

London Illustrated Standard ae 1 Ch. 78. 

Private International Law (5th ed., 1957), pp. 667-668, citing Slater v. 

Meacan Nat. Ry. Co. (1904) 194 U.S. 120 

1960] 2 W.L.R. at p. 530, citing also the Restatement on Conflict of Laws 
984), para. 608 and Comment (a), part of which reads: ‘‘ A court will not 
invent a new form of action, unknown to the law of the forum, in order to give 

& remedy on 6 ah a cause of action,’’ and the statement of Beale with which 

this note opens and Wetdman v. Weidman (1981) 174 N.E. 206; 274 Mass. 

118 and Howard Undertaking Go. v. Fidelity Life Asen. (1088) 69 8.W. (2d) 

746 (both of which are cited by Beale, loo. cit.). 

18 Cheshire, op. ort., p. 649. 

19 [1953] 2 Q.B. 18 (G.A.). 
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impeccable reasoning of Lord Parker C.J., is to sue her father for 
damages in a Greek court of competent jurisdiction, hope to be 
awarded a final judgment for a sum certain in money and to enforce 
that judgment in England. There seems to be every prospect that 
she could now prevail over any defence in the enforcement action 
that English law knows of no such action for damages. 


P. R. H. Wess. 


Tue EFFECT OF aN [LLEGAL CONTRACT 


Tue decision of the Privy Council in Singh v. Alt* is of some 
importance. This is not the first case in which a court has said 
that property in goods passes to the buyer under an illegal contract 
of sale, but it is the first time that the contrary has been argued 
before the court.? 

Regulations dating from 1945 provided that no person should 
“sell, . . . part with the possession of, purchase, ... or take 
possession of any motor vehicle without a permit in writing,” and 
that no person should use a goods vehicle, or permit it to be used, 
without a haulage permit issued to the user. S. owned a lorry and 
obtained a haulage permit in his own name. He sold the lorry to 
A. without obtaining a permit authorising the sale. As A. could 
not obtain a haulage permit the lorry was registered and operated 
in S.’s name, in breach of the express conditions in S.’s haulage 
permit. As Lord Denning said: “All this method of operation 
was quite illegal.... The two of them were fellow conspirators 
engaged in practising a deceit on the public administration of the 
country.”’ 

Some years later S. and A. fell out. A.’s solicitors applied for 
the issue of a fresh haulage permit in A.’s name. Thereupon S. 
seized the lorry whilst A. was away from home. A., who had mean- 
while failed to secure a haulage permit, sued S. in detinue, claiming 
the return of the vehicle or its value. A. succeeded in the Malayan 
Court of Appeal, and the decision awarding A. damages representing 
the value of the lorry was affirmed by the Judicial Committee.° 

In Lord Denning’s words: 


‘SIn order to succeed in detinue, it was essential for [A.] to 
show that he had the right to immediate possession of the lorry 


2 [1960] 1 W.L.R. 180; [1960] 1 All E.R. 260; sub nom. Sajan Singh v. Sandara 
Ali. The Board comprised Lords Cohen, Denning and Jenkms. 

2 Of the four cases referred to in the Board’s advice to the Head of the Federation 
of Malays, two are relevant on this pomt: Scarfe v. Morgan (1898) 4 M. & W. 
270 (Ct. of Ex.) and Bowmakers, Ltd. v. Barnet Instruments, Ltd. [1946] 
K.B. 65 (C.A ). In neither was the point argued (see 4 M. & W. at p. 274; 
[1945] K.B. at p. 70). 

3f ån alternative claim for a declaration that A was the owner of the vehicle could 
not succeed because A could not show that there was a heulage permit 
authorising him to use the vehicle ({1960] 1 All B.R. at p. 272). Apparently 

is was because A asked for a declaration that he was the owner of an 
authorised vehicle (ibid. p. 272). 
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at the time of commencing the action, arising out of an absolute 
or special property in it.... And... their Lordships think 
he succeeded. Although the transaction between [A.] and [S.] 

was illegal, nevertheless it was fully executed and carried out; 

and on that account it was effective to pass the property in the 
lorry to [A.].... The reason is eae the transferor, 

having fully achieved his unworthy end, cannot be allowed to 
turn round and repudiate the means by which he did it—he 
cannot throw over the transfer. And the transferee, having 
got the property, can assert his title to it against all the world, 
not because he has any merit of his own, but because there is 
no one who can assert a better title to it.” * 


It will be noted that the reason given is a justification, but not an 
explanation. It assumes that, somehow or other, the property hgs 
passed: ‘‘ the transferor, having fully achieved his unworthy end, 
. « . cannot throw over the transfer. And the transferee, having 
got the property, can assert his title toit...” The explanation 
is, perhaps, that the property in the goods passes to the buyer in 
the ordinary way by virtue of the contract of sale between the 
parties. Thus it is not true to describe contracts involving the 
commission of a criminal offence as “* totally ineffective,” or to say 
that they are “completely devoid of legal effect” or that they 
“ receive no recognition . .. by the courts.’’’ It is, of course, 
true to say that they will not be enforced by the courts at the suit 
of a party concerned in the illegality; but this is some way short of 
saying that they are destitute of all legal effect. 

The distinction between executory and executed contracts, 
indicated by Parke B.’ and adopted in Singh v. Ali, lies not in the 
effect of the contract but rather in the need for enforcing the one 
and not the other. It is, for example, submitted that if, on the 
facts of the instant case, S. had sold the lorry to A., but A. had 
failed to pay, S. could not sue A. to recover the lorry by relying on 
his property rights independent of the illegal contract’: nor, of 
course, could S. sue if, by the express terms of the contract, no 


4 Cf. Brandeis J.: ‘‘ Courts grant relief against present wrongs and to enforce an 
existing right, although the property involved was acquired by some past illegal 
act: Loughran v. Loughran (1894) 202 U.S. a8, 228. Holmes J.: “A 
erson does not become an outlaw and lose all rights by doing an ilfegal act '’: 
ational Bank d Loan Co. of Watertown v. Petrie (1908) 189 U.S. 428, 425. 
Italics added. 
Sale of Goods Act, 1893, ss. 17 and 18. Where the contract is for specific goods, 
the property passes when the parties so intend: tbid. 8, 17. 
Cheshire and Fifoot, The Law of Contract, 4th ed., pp. 275, 272 and 273 
respectively. This note was written before the appearance of Cheshire and 
Fifoot’s 5th ed.; see now their modified views, 5th ed., pp. 273, 274, 275. 
Scarfe v. Morgan (1838) 4 M. & W. 270 at p. 281. Cf Willams v. Paul (1830) 
6 a 658, explained by Parke B. in Simpson v. Nicholls (1888) 8 M. & W. 
940, 244. ( 
Cf. Bowmakers, Ltd. v. Barnet Instruments, Ltd. [1945] K.B. at p. 71. That 
principle may well be limited to cases where the defendant obtains possession 
as a bailes. Of. Restatement of the Law of Torts, § 889. A further limitation 
is suggested in Anson on Contract, 21st ed., at p. 825. 
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property passed to A., as in a conditional sale contract.*° In these 
cases S. would be indirectly attempting to enforce the contract 
against A. 

An alternative explanation of the passing of the property is that 
property in goods may pass, without any contract of sale, by 
delivery of possession with the intention of passing the property 
in the goods.'* Although in the instant case there was delivery of 
possession, was there any intention to pass the property by deliveryr 


- Presumably in such a case the seller’s intention is to pass the 


property on the assumption that a contract of sale exists. If there 
is no contract, how can he be said to have any intention of parting 
with the property? The point might perhaps become important if 
the goods are delivered before payment. In Stocks v. Wilson ™ an 
infant obtained goods under a contract said to be “‘ absolutely 
void ” by the Infants Relief Act, 1874, and Lush J. said obiter 
that, despite the Act, “the property passed by the delivery.” * 
Perhaps the answer is that, if the seller intended to pass the 
property at the time of delivery, that intention is not vitiated by 
a mistaken appreciation of the validity of the contract.** 
Whatever may be the true explanation, Singh v. Alt suggests 
that the division of illegal contracts into two classes by Dr. Cheshire 
and Mr. Fifoot ** is an over-simplification. Illegal contracts can- 
not simply be classified as ‘f totally ineffective,” or not, according 
to the nature of the illegality. Rather might one say, with Corbin: 


“ There are many varieties and degrees of ‘illegality.’ 
These varieties and degrees must be taken into account in 
determining the juristic effect of a transaction that involves 
some form of illegality. . . . Before granting or refusing a 
remedy, the courts have always considered the degree of the 
offence, the extent of public harm that may be involved, 
and the moral quality of the conduct of the parties in the light 
of the prevailing mores and standards of the community.”’? 


There may be room for argument whether English courts have 
“ always considered’ these factors, but the type of illegality 


10 Albertson £ Co. v. Shenton (1916) 78 N.H. 218; Corbin on Contracts, § 1533, 
pp. 1052-1058. The point 1s open in Engheh law. 

11 Cochrane v. Moore (1890) 25 Q.B.D. 57 (C.A.). 

12 [1918] 2 K.B. 285 (K B.D). 

13 [1918] 2 K.B. at p. 246. Bee the criticism by Cheshire and Fifoot, cp. cit., 
bth ed., pp. 3438-344. 

14 Even if, as in Stocks v. Wilson, this is the result of the other pas fraud. 
Cf. the approach to the owner's consent to the possession of goods by a 
mercantile agent under the Factors Act, 1889; to adapt the words of Somervell 
L.J. in Pearson v. Rose 4 Young, Lid, [1961] 1 K.B. 275, at pp. 288-284: 
'! The matter can be thus tested: 1f, rmmediately after the seller had delivered 
the goods, he had been asked: ‘did you mean to pass the property to the 

f buyer?’ he would have answered ' Yes.’ ”’ 

18 Op. cit., 4th ed., pp. 278-274; cf. now bth ed., pp. 375-276; Bennett v. Ben- 
mett [1952] 1 RB 249 (C.A.); Goodinson v. Goodinson [1954] 2 Q.B. 118 
(C.A.). 


46 Contracts, § 1584, pp. 1055-1056. 
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involved in Bowmakers, Ltd. v. Barnet Instruments, Lid.” and 
Singh v. Ali leads one to think that not all contracts involving 
criminal offences can be grouped together as “‘ totally ineffective.” 
In a word, there are crimes and crimes.** . 
AUBREY L. Dramonp. 


Two PROBLEMS IN DAMAGES 


ALTHOUGH no fundamental question of principle was involved, the 
judgment of Buckley J. in Diamond v. Campbell-Jones? contains 
an interesting discussion of two problems in the law of damages. 
The defendants had agreed to sell a leasehold house in Mayfair to 
the plaintiff for £6,000. By a judgment dated April 24, 195% 
Harman J. declared that the defendants had wrongfully repudiated 
the contract and ordered an inguiry as to damages. By agreement 
the parties brought the inquiry before Buckley J. in court.’ 
Normally one would not expect such an inquiry to present any 
theoretical problem but here the incidence of planning and taxation, 
two factors seldom far-distant in modern life, served to complicate 
the issue. 

The house was held on a lease expiring in 2008 and was sold 
subject to a contract between the vendors and the reversioners for 
the grant of a new lease,” and also on condition that the permitted 
use for planning purposes was that set out in a letter from the 
Minister of Housing and Local Government to the vendors’ solicitors, 
dated February 15, 1954. This letter granted permission for the 
ground floor of the house to be used as offices until December 81, 
1970, provided the windows were curtained and not used for display. 
Permission was refused for the remaining four floors and basement 
to be used as offices but the letter gave a clear indication that 
an application to use the remainder of the house for ‘* multiple 
residential use ’’ * would be very likely to succeed. It was common 
ground that the reversioners would be willing in return for an 
increase in rent, to accede to a modification of the covenant in the 
lease, which required the property to be used as a single private 
dwelling-house so as to permit multiple use. 

The plaintiff had carried on business as a dealer in real estate for 
a number of years and during that time had converted a number of 


17 Maximum price and industrial control orders. 
18 Cf. now Cheshire and Fifoot, op. cst., 5th ed., p. 278. 

1 [1960] 2 W.L.R. 568; [1960] 1 All E.R. 588 

2 Such an a Week would, of course, normally take place ın chambers. See the 
remarks of Buckley J. at [1960] 2 W.L.R. 574; [1960] 1 All E.R. 585. 

3 This agreement was held by Harman J. to be unenforceable and Buckley J. 
thought it was only relevant as showing what was in the contemplation of the 
parties at the time of the contract. 4 

4 +.¢., to convert the house into maisonettes or flats. 

5 The headnote in the Weekly Law Reports is inaccurate in so far as it suggests 
that the Minister had actually granted such permission in his letter of 
February 15, 1954. 
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houses in central London. He contended that his purpose in buying 


” the house was to subdivide and convert it into ground floor offices 


and maisonettes or flats and that the defendants were aware of this 
intention. Accordingly he claimed that he was entitled to damages 
calculated on the difference between the contract price and the value 
of the premises in such converted form, less the cost of carrying out 
the conversion. The defendants argued that the proper measure 
of damages was the difference between the contract price and the 

. market value at the date of breach. On any view the damages were 
‘considerable since the market value at that date was found to be 
£14,500. 

Buckley J. found that the defendants had no actual knowledge 
ef the plaintifi’s intention to convert and indeed that the plaintiff 
had not definitely decided to convert but would have been willing 
to dispose of the whole premises without conversion if he could have 
found a satisfactory purchaser such as a foreign embassy or an 
American television company.® The decision accordingly turned on 
what knowledge could be imputed to the defendants and on this 
point the arguments appeared nicely balanced. In the case of sale 
of goods it is well established that the normally foreseeable result 
of a breach of contract is that the purchaser will have to buy equi- 
valent goods in the market and that accordingly the prima facie 
measure of damage is the difference between the contract price and 
the market value. Apart from the rule in Bain v. Fothergill,” which 
was inapplicable here, a contract of sale of land would appear to be 
governed by similar considerations. On the other hand the plaintiff 
could argue with some plausibility that it is now common knowledge 
that large houses can be profitably modified for multiple use where 
planning permission can be obtained.’ 

Buckley J., after citing the well-known passages from Hadley v. 
Bawendale® and Victoria Laundry (Windsor), Ltd. v. Newman 
Industries, Ltd.,!° held that since the defendants had no actual 
knowledge of the plaintiff’s intention it was not possible to impute 
such knowledge to them even from the fact that the house was ripe 
for conversion and even though this was widely recognised. It 
might appear that this ignores the fact that planning possibilities 
affect the value of property but if the appropriate principles 
are correctly applied it will be seen that this is not so. The plaintiff 
would have made a special profit, if he had carried out the develop- 
ment himself, over and above the profit which he could have made 
by reselling the land to someone else who might carry out the 
development. It would not be proper to cast the loss of this extra 
profit upon the defendant without showing that the defendant was 


f [1960] 2 W.L.R. at 573-574; [1960] 1 All B.R. 587-588. 
(1874) L.R. 7 H.L 158. 

3 [1960] 2 W.L.R. at 578; [1960] 1 All E.R. at 590. 

° (1854) 9 Exch. 341 at 354. 
10 [1949] 2 K.B. 628; [1949] 1 All E.R. 997. 
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actually aware of the plaintiff’s plans. The proper place in which to 
take account of the possible use of the premises other than for ° 
private residence is the computation of the market value of the 
premises which must, if realistically assessed, take some account 
of the potential uses to which the property can be put. Unfortu- 
nately the reasoning by which Buckley J. arrived at the figure of 
£14,500 as the market value is not reported but since the plaintiff 
himself only assessed the value for conversion in his own hands as 
£15,000 or as £17,250 for sale to an American television company 1f, ° 
it seems clear that account must have been taken of this factor. 
Buckley J. had less difficulty in disposing of another question. 
The defendants contended that the amount of damages awarded to 
the plaintiff should be reduced in accordance with the decision ig 
British Transport Commission v. Gourley 1° to the net profit which 
the plaintiff would have retained after paying tax. Gourley’s case 
must rank amongst the most important recent decisions of the House 
of Lords on both practical and theoretical grounds. As is well 
known, it laid down that in assessing the damages to be paid for 
personal injuries account must be taken in compensating for loss 
of income of the fact that tax would have been payable on that 
income in the hands of the plaintiff. The principle thus established 
has also been applied to compensation for loss of profits arising from 
the exercise of statutory powers,” and to damages for wrongful 
dismissal.** It has also given rise to an interesting and unsolved 
dispute between Willmer J. and Pilcher J. as to whether a salvage 
award should be increased in amount because tax would be payable 
upon it.2° The principle thus adumbrated has been accepted by 
some writers as logical but conducive to practical difficulties and 
even to ludicrous results.*° Mr. Jolowicz,’’ however, has contended 
that the decision conceals an ambivalent attitude by the courts as 
to whether they are providing compensation for loss of income or 
for loss of a capital asset and Sir Patrick Devlin has said extra- 
judicially “‘it was a thoroughly bad and illogical decision.” 1° 
However, since the Law Reform Committee ° has failed to agree 
on the desirability of any change in the law it is important to 
examine its precise limits. Buckley J. had no difficulty in deciding 
that Gourley’s case did not apply to the present situation since the 
damages which the plaintiff recovered would be liable to ta& as part 


11 [1960] 2 W.L.R. at 578; [1960] 1 All E.R. at 688. 
12 [1956] A.C. 185; [1855] 8 All E.R. 796. 


13 West Suffolk County Council v. Rought [1957] A.C. 408; [1956] 8 All E.R. 316. 
14 Beach v. Reed Corrugated Cases [1966] 1 W.L.R. 807; [1956] 2 All E.R. 652; 
Re Houghton Main Colliery [1956] 1 W.L.R. 1219; [1956] 8 All E.R. 800. 


See also Hall v. Pearlberg [1956] 1 W.L.R. 244; [1966] 1 All E.R. 207n. 

15 The Telemachus [1957] P. 47; [1957] 1 All E.R 72; The Makedoma [1958] 
1 Q.B. 865; [1958] 1 All E.R. 286 

16€ Cheshire and Fifoot, Law of Contract, 5th ed., 500-510. See also Baxtet, 
19 M.L.R. 865, and Hall, 78 L.Q.R. 212. 

17 [1959] C.J. 86. Cf. Tucker [1969] C.L.FJ 185. 

18 Report of Lawyers’ Convention in Israel, 1958, at 318. 

18 Cmnd. 601. 
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3 of the profits of his business.7° This provides a useful authority 
for the generally accepted view ** that in order for Gourley’s case 
to be applied two conditions must be satisfied: first that the 
plaintiff receives an award of damages or compensation for loss of 
taxable income and secondly that the damages so paid are free 
of tax in his hands. A similar decision was arrived at in Morahan 
v. Archer and Belfast Corporation,’ where Curran L.J. held that 
the defendants could not deliver interrogatories as to the plaintiff’s 
tax position In a case in which the damages recovered would be 
taxable in the plaintiff’s hands as tax liability should not be taken 
into account in such a case. 


M. P. FURMSTON. 


i 20ALondon Investment and Mortgage Qo, v. Worthington [1959] A.C. 199; [1958] 
. } 2 All E.R. 280; Vaughan v. Parnell (1940) 23 T.C. 505. 
z 24 See especially Jolowicz [1959] C.L.J. 86 at 89 
22 LETINE kr Cf. Phipps v. Orthodow Unit Trusts [1958] 1 Q.B. 914; [1957] 


REVIEWS 


JUDICIAL REVIEW or ADMINISTRATIVE Action. By S. A. DE SMITH, 
M.A., PH.D., Reader in Public Law in the University of London. 
[London: Stevens & Sons, Ltd. 1959. xlvii and 486 pp. 
£8 10s. net. | 2 


Enotisn Administrative Law has been the subject of academic study for a 
generation, the legal profession igs already becoming aware of its importance 
as well as its imperfections, and we are now getting monographs suitable for 
teachers and students. Professor de Smith is to be congratulated on the 
industry and analytcal acumen that have gone to the writing of this boak, 
which is as he claims “the first of its kind to have been written by an 
English author.” It concerns that part of administrative law which is of 
most practical interest to the legal profession, namely, judicial review. The 
scope is similar to that covered comparatively by Galeotti’s Judicial Control 
of Public Authorities in England and in Italy; but de Smith is much fuller, 
primarily analytical, secondarily historical and only incidentally comparative. 
He does not profess to have perfectly solved all problems of classification 
and arrangement, Even the title must have caused him some difficulty, for 
often it is not “administrative” action that the courts review but the 
“judicial” or (dare we say?) “quasi-judicial” action of administrative 
authorities. The subject-matter covers the decisions of statutory tribunals, 
and he may not have liked to bring tribunals under the title of “ administrative 
authorities’: on the other hand, should we call their decisions “ administra- 
tive action”? We should certainly not so describe delegated legislation, 
which ig referred to in a number of passages. Incidentally, one that we 
specially commend is the statement that by-laws must be “not unreasonable.” 
This is the way we like to put it ourselves: there is a lot in the lawyer’s 
double negative. 

The introductory part makes a brave attempt to elucidate the meanings 
of those difficult terms, administrative, legislative and judicial; and we are 
persuaded to accept the conclusion that “in many cases ... the mode of 
classifying statutory functions is determined by the scope of review that the 
courts deem to be desirable and practicable.” Part II on the principles and 
scope of judicial review covers vires and jurisdiction, natural justice (audi 
alteram partem, interest and bias), and statutory restriction of judicial review. 
The chapter on the review of discretionary powers contains an admirable 
treatment of improper motive or purpose, though the terminology used in 
the first few pages might perhaps be reconsidered in the next edition. At 
page 166, for example, “ powers,” “discretions” and “ discretionary powers ” 
might express the same or different concepts. Are we to add “ discretions ” 
to the Hohfeldian analysis, or may we simply say that discretion is the 
ambit of a power? 

Part ITI on judicial remedies describes in turn the history and scope of 
certiorari and prohibition, injunction, declaration and mandamus. Professor 
de Smith has done some pioneering work on the history (as well as the scope) 
of these remedies, but in a book which is rich in footnote references he perhaps 
does less than justice to the work of Dr. Yardley. Specially valuable is the 
balanced account of the action for a declaration, which some think may be 
destined largely to replace the prerogative orders. The historical sk 
suggests that the jurisdiction to grant a declaratory judgment against &d- 
ministrative authorities, including the Crown, traces its origin to the Court ! {f 
Exchequer rather than the Chancery. This supports our view that the 
declaration in public law should not be regarded ag an equitable remedy, 
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To keep the book within bounds, Professor de Smith has excluded habeas 

corpus (fortunately, in view of recent decisions and pending legislation) and 
any full treatment of the civil liability of public authorities. Crown proceed- 
ings, which have already received a fair amount of attention from writers on 
constitutional arid administrative law, are not dealt with separately but are 
woven into the general body of the text. The findings of the Franks Com- 
mittee and the provisions of the Tribunals and Inquiries Act, 1958, are, of 
course, incorporated. Skilful use is made of revised versions of articles 
which the learned author has contributed in the last few years to various 
periodicals. 
* “This is a very sound and useful work in the tradition of English legal 
fextbooks. The common temptation to read too much into individual cases is 
avoided; for example, in that part of Chapter 12 which discusses what the 
courts regard as “judicial” acts for the purpose of the application of 
certiorari. It is both the strength and the weakness of English courts that 
they tend to base their decisions on the facts of a particular case or the 
wording of a particular statute rather than to formulate a body of general 
principles. Perhaps we cannot say more in commendation of the book than 
that we had already bought a copy on the reputation of the author before we 
were asked to review it; and that having studied it and used it in seminars, 
we are happy to keep both copies—one at home and the other at “the office.” 
Our students specialising in administrative law find it indispensable. It may 
already be described ag a standard textbook on the subject, and it is likely 
to remain so, with those improvements which the ever-industrious author will 
no doubt make in each succeeding edition. 

Having fired this general salute, we cannot resist a parting shot. Smith 
v. Hast Hlloe R. D. C. is cited in one place as an example of “ea particularly 
strong addiction to the literal rule” on the part of the House of Lords, But 
surely the policy, not merely the letter, of the statute ig to ensure that the 
tities to land acquired by a public authority should not be rendered uncertain 
by being liable to be impugned after more than a short time. This is quite 
a different matter from the question whether damages should be recoverable 
for loss caused by an abuse of power. The fact that council houses had been 
built on the land before action wag brought in that case emphasises the point. 
On the question of the cause of action for damages against the clerk to the 
council if he acted in bad faith, Professor de Smith suggests later that an 
action against the clerk might be founded on deceit or injurious falsehood. 
Professor Street, on the other hand, has suggested more than once elsewhere 
that the clerk’s wrong would be abuse of process. But however great our 
sympathy for the plaintiff may be, we cannot see that the clerk’s conduct 
could be brought within the definition of any of these torts. About damages 
there is also the problem that the plaintiff has received for the enforced sale 
the amount of compensation that Parliament considers adequate. It is 
interesting to note that in the subsequent proceedings which were actually 
taken against the clerk and a representative of the Ministry, the plaintiff 
claimed damages for conspiracy to injure (Smith v. Pyewell, The Times, 
April 29, 1959). Diplock J. held that there was no conspiracy; that damages 
had already been recovered for trespass; and anyway his lordship was not 
satisfied that the clerk had in fact acted in bad faith. 

O. Hoop PurLLIPS. 


WILLS, PROBATE AND ADMINISTRATION. A Manual of the Law. By 
B. S. Ker, m.a. (Cantab.), Solicitor of the Supreme Court. 
[London: Sweet & Maxwell, Ltd. 1959. xxiv and 294 pp. 

Í 42s. net. | 


new book on the law of succession has to stand comparison with such well- 
established favourites as Gibson’s Probate Law (now in its sixteenth edition), 
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Batley on Wille (fifth edition) and Hughes Parry on Succession (third 
edition). Tested by these standards Mr. Ker’s book has much to commend it, 
for it is in no way a mere duplication of its rivals, being wider in scope than 
Gibson or Bailey and more practical in approach than Hughes Parry. 

The blurb tells us that the book contains a practical and Simple exposition 
of the law relating to wills, executors, probate, estate duty, administration 
and all the principles of equity relevant to the problems which arise on death. 
This is a mammoth undertaking for a book of under 800 pages, and not 
surprisingly Mr. Ker does not altogether fulfil his publisher’s puff. Practical 
Mr. Ker certainly is, but he is frequently far from simple. In his preface 
he tells us that he writes from the viewpoint of the practitioner’s office 
desk, and one may well wonder whether this 1s the best place from which 
to expound the basic principles of a subject to students, as distinct from 
communicating practice hints to articled clerks. For as so often these days 
the publishers seek to claim as the potential users of this book both students 
(presumably university students), articled clerks, solicitors, unadmittéd 
clerks and trust officers. No one can write successfully on all these levels at 
once, and it smacks of sharp practice in publishers to pretend that one can. 

This is aot to decry the present work. For it has very considerable 
value for anyone engaged in the practical work of will-making, probate and 
the administration of estates. It is not however to be compared with Batley 
as an introduction to the rudiments of the substantive law, and a university 
student would be ill advised to use it in preference either to Bailey or Hughes 
Parry unless or until he had some experience in a solicitor’s office. 

The order in which Mr. Ker deals with his subject is sensible, being that 
in which the practitioner will be called upon to act in a probate matter. 
Chapter 1 therefore is concerned with the making of the will and is admirably 
clear and concise. But, although the blurb has warned us to expect “simple, 
almost colloquial, language,” it still comes as a shock to meet on page 1 a 
heading that reads “A few odds and ends anising out of these questions.” 
These odds and ends later turn out to be conditional wills, incorporation of 
documents, alterations and republication. Could they not then have been 
listed on page 1 in place of the offending sentence? It would have been Jess 
colloquial, but simpler—and two words shorter. A few further points of 
detail warrant comment: on page 2 it is not made clear that a sailor in the 
Royal Navy may make a privileged will, even though not at sea, provided 
he is in actual military service; on page 5 the expression “ style of writing ” 
suggests that a typed or printed will would be invalid; on page 8 the words 
“in his presence” would be best added to heading (iii) (“ The will may be 
signed by someone other than the testator at the testator’s direction ”); on 
page 11 it is surely too dogmatic to say that the test of actual military service 
would not apply, “of course, to soldiers in peacetime ?; on page 17 “service 
men” should be printed as one word; on page 18 the discussion of Re 
Spracklan surely misses the vital point that the destruction was ineffective 
because not in the presence of the testator, though by her direction; and 
on page 25 the distinction between Re Jones and Re Edwards’ Will Trusts is 
obscurely expressed. 

Chapter 2 is entitled “The Death of the Testator” and only runs to just 
over two pages. Mention is made of the problem of commorientes, which is 
more fully discussed (though still rather inadequately) in Chapter 6, and it 
is stated that the presumption of death in order of seniority does not apply 
for estate duty purposes: ought it not to be mentioned even at this stage that 
it also does not apply as between spouses one or both of whom die intestate? 

In Chapter 8 the office of executor is discussed. At page 86 the t 
“special executor” is inserted without any previous hint being given t 
an executor may be appointed only in respect of part of an estate. On pa 
87 “estates” should read estate. On page 88 the expression “service cont- 
pensation” requires explanation. On pages 40-41 the rights of preference 
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and retainer provide very heavy going for the uninitiated. On page 41 the 
statement of the trustee’s duties to an infant beneficiary omits the vital 
point that these duties only arise on the infant attaining twenty-one. On 
page 42 the first heading requires a question mark and the second sentence 
is exceedingly ugly. On page 47 the “court of Appeal” needs a capital C On 
page 58 “tortfeasor” is used to mean the victim of a tort committed by the 
deceased. 

Chapter 4, which is concerned with the paying of the estate duty, does 
not profess to do more than examine certain salient principles. So far as St 


“goes it is a useful aide-mémoire, but one may doubt whether the final two 


dges devoted to schemes of duty mitigation are worth retaining: surely in 
go technical a field, where a slip may cost one’s clients a fortune, precise and 
full information Is essential: thus, is it much use to state “ Another means is 
to create, if possible, estates by themselves and thus keep the percentage at 
which duty will be charged low ” ? 
° Chapter 5 (“Proving the Will”) is admirable as a clear statement of the 
formalities. A minor slip is on page 108 where “the Secretary of State” 
appears without more precise identification. Chapter 6 (“The Terms of the 
Will”) forms the very heart of the book and contains fifty-elght pages. It is 
in this chapter that the gallant attempt to pack in everything leads to a 
loss both of clarity and of accuracy in detail. It would surely have been 
better to have broken up this disproportionately long chapter. In its 
present form it ranges far and wide: section 15 of the Wills Act; section 35 
of the A.E.A.; lapse; commorientes; legacies and thelr classification; satis- 
faction; ademption; abatement; conditional gifts; settled gifts; the rule against 
perpetuities; duhusen v. Whittell; Bouche v. Sproule; Howe v. Dartmouth; 
Re Chesterfield; Wild’s Case; annuitles; powers of appointment; election. The 
reader is likely to lose his way in this mass of detail, especially when confused 
by numerous inaccuracies or misprints; ¢.g., on page 114, on no view of 
section 88 of the Wills Act is its effect to make the gift the property of the 
issue of the deceased beneficiary (the text suggests that the view taken in Jn 
the Goods of Counsell was to this effect); on the same page, “unable” is a 
misprint for able; also on page 114, in discussing section 82 the expression 
“devise of an entail” is ambiguous and “inheritable issue” might mean 
issue of the testator (not, as section 82 states, of the donee). On page 115 
the reference to the commorientes principle as between husband and wife is 
much too cryptic; also the last sentence on that page is quite ungrammatical 
as printed, and in a footnote the reference to Lord Simon’s “speech” in 
Hickman v. Peacey is presumably to his judgment in that case. On page 116 
consistency demands “adeemed” to be italicised on line 10; on line 24 “the” 
should be inserted before “nature”; and on line 26 the word “bequest” 
is used, although this has nowhere been explained. On page 129 an extraneous 
“that” appears at line 28. On page 180, the sentence at line 24 has no main 
verb, and in the following sentence (“Now, if the testator has in his will 
disposed af his estate inter alia in the following way”) inter alia is very oddly 
used. As a sample of complexity one may quote the following from page 182 
concerning conditions subsequent and conditions precedent: “The distinction 
is harped on a great deal in this part of the law with a view partly to 
avoiding the strict construction and its possible consequences placed on condi- 
tions subsequent and partly to avoiding the intricacies surrounding condi- 
tions annexed to gifts of personal property by equity from Roman law via 
(and modified by) the ecclesiastical courts.” Equally infelicitous is the following 
from the same page: “A condition in total restraint of marriage annexed to 
a gift either of real or personal property is void if its object is to cause 
bacy (or, to put it another way, to prevent marriage at all), on grounds 
public policy.” On page 184 the quotation from Kay J. is never closed by 
verted commas. On page 189 “pure personal estate” requires explanation. 
On page 141 “the date in which” should read “at which” at line 4; in the 
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last paragraph the punctuation is awry; and footnote 98 refers to Peakes v. 


Moseley instead of Pearkes v. Moseley. On page 148 item (iv) in the list ° 


should not be preceded by “To”, and from page 145 onwards “corpus” is 
used without the definite article it would seem to require. On page 148 we 
are not told the name of “the Lord Chancellor” referred to at line 17. On 
page 150, line 12, common-sense should be hyphenated. On page 160, line 
16, the verb should be in the plural. These details apart, one may well 
question the wisdom of trying to insert into a book on this subject the sort 
of potted treatment of the law of entails as appears at pages 158-156. 

The remaining chapters may be more briefly mentioned. Chapter 7 os 
the construction of the will contrives to compress this large and diffise 
topic into a crisply written précis of twenty or so pages. Mr. Ker then turné 
to intestacy and gives a clear statement of the procedure for obtaining a 
grant of letters of administration and of the rules governing distribution. But 
why “canon of descent” in the singular on page 200? And on page 207 it 
should be mentioned that the capital value of the redeemed life interest of tHe 
surviving spouse may be included with the spouse’s statutory legacy upon an 
appropriation of the matrimonial home in satisfaction of the spouse’s absolute 
interests. A chapter is then devoted to the various special kinds of grant that 
may be needed, and another to the powers of investment, maintenance and 
advancement which the trustees of a will may enjoy. The difficult problem 
of the incidence of estate duty and debts is the subject of Chapter 11. Under 
the title “Claimants against the Estates,” Chapter 12 deals with claims for 
family provision under the Act of 1988, as well as the remedies open to unpaid 
legatees and creditors and to beneficiaries dissatisfied with the executor’s 
conduct of the administration. It is an ingenious idea to bring these diverse 
groups together within one chapter. A final short chapter is devoted to 
distribution. 

In sum, Mr, Ker has produced a very useful book for all those, whether 
tiro or old hand, who have to grapple with the practical problems of wills, 
probate or administration of estates. Like all first editions it has its share 
of minor inaccuracies and misprints, and there are passages where a less 
complex style would help to make the text more meaningful. But these 
are matters that a second edition will cure. Meanwhile the book is sure of a 
ready welcome in every practitioner’s office. The printing, paper and general 
production are of a high standard, and the price not excessive. 


L. Nevitte Brown. 


THe Law or Rest Prorerty. Second Edition. By R. E. Mrcarry, 
Q.C., M.A., LL.B., and H. W. R. Wane, m.a. [London: 
Stevens & Sons, Ltd. 1959. lxxxviii, 1077 and 85 pp. £8 10s. 
net. | 


No one who is familiar with the first edition of this book will ‘have been 
surprised that its success has demanded a second edition in less than three 
years. Notwithstanding the short period that has elapsed, the learned authors 
have not been content merely to correct obvious slips and incorporate new 
law. It is apparent that they have gone through the whole text with con- 
siderable care, taking into account the comments of reviewers of the first 
edition, with the result, according to the preface, that well over a thousand 
alterations and additions have been made. It is an improvement to have 
elevated many of the more important footnotes into the text, and one welcomes 
the independent status now accorded to licences (although this is to be 
found in Chapter 12, not 10, as stated in the Preface). For the record, 
length of the book has been increased by some eighty pages, and the price b 
seven shillings. 
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About a dozen printing and similar errors were observed: of these some 
have appeared mysteriously where the first edition was correct (6.g., “autre” 
for “auter” at page 101, note 48, and Lord Macnaughten for Macnaghten 
at page 689, note 68): others are contained in new matter, of which I might 
mention the apt reference to “ cautious or other entries in the register” on 
page 1007. Presumably the less colourful “ cautions” is intended. More 
serious, indeed the only important error of this kind noted, ig the inadvertent 
inclusion of the word “not” on page 1048, line 18. 

Apart from the few misprints, it is now exceedingly difficult to detect even 

eminor slips or to make suggestions for improvement. Three points only should, 
perhaps, be referred to. First, in page 297, in the case where “the legal 
éstate was outstanding, 6.g., in personal representatives who were still in the 
course of administering the testator’s estate at the beginning of 1926,” the 
inference from the text is that the vesting deed is executed by the trustees 
of the settlement, whereas in fact it must be executed by the personal repre- 
sentatives. The references in note 76 should accordingly be paragraph 2 of the 
Second Schedule to the Settled Land Act, 1925. Secondly, on pages 797-799, it 
is submitted that no sufficient account is taken of Long v. Govwlett [1928] 2 
Ch. 177 and the requirement of diversity of occupation which was brought out 
by the late Professor Hargreaves in his review in this Review of the twelfth 
edition of Gale on Hasements, a criticism which has been accepted by the 
author of the thirteen edition of that book. Thirdly, on page 829 it should 
be mentioned that the authority of the Irish decision of Gaw v. Coras 
Iompair Eireann [1958] I.R. 282 is considerably impaired by the fact that 
the case of Grant v. Hdmondson [1981] 1 Ch. 1 was not cited; and the reader 
should, perhaps, be warned that, whatever the law may be as to the benefit, 
the burden of a covenant to repair a way cannot, on general principles, run 
with the servient tenement. 

As a final criticism, in connection with one of the few comments made in 
the review of the first edition which have been disregarded, it is impossible to 
resist quoting from one of Mr. Megarry’s own book reviews that “the Table 
of Cases still inexcusably gives no reference to the reports.” The current 
edition of the book the subject of Mr. Megarry’s review now gives full 
references: it is to be hoped that the next edition of The Law of Real 
Property will do likewise. 

The first edition of this book was hailed by reviewers as a work of 
exceptional merit, but despite this the learned authors have not been content 
to rest on their laurels and, as already indicated, the book has been excep- 
tionally thoroughly revised. In the result, notwithstanding what has been 
said above, one is attempted to misapply the language of the Real Property 
Commissioners in their First Report in 1829 and say that “. . . the Law of 
Real Property . . . except in a few comparatively unimportant particulars 
appears to come almost as near to perfection as can be expected in any human 
institutions.” 


Parir H. Perrir. 


InrrRopucTION TO EneciisH Law. Fourth Edition. By Pæne S. 
James, M.A. [London: Butterworth & Co. (Publishers) Ltd. 
1959. 26 and 486 pp. 19s. net. | 


Proressorn James has brought his well-known book completely up to date. 
Although there are no fundamental changes in the format certain sections 
have been altered to cater for such important developments in the law as 
the Homicide Act, 1957, the Rent Act, 1957, and the Adoption Act, 1958, 
tg mention just a few examples The volume in its present form is as com- 
ete as any book of this type can hope to be. 
It can fairly be said that to write a book of this description is an arduous 
k. Any teacher of law who has had the mixed blessings of having to 
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prepare a course for first year students in the English Legal System, or 
other similarly named subjects, knows only too well that the problem of choice 
of material is most exacting. The language of the law must be taught 
in a sufficiently intelligible fashion to stimulate the uncultivated mind of the 
newcomer to the law. Certain seeds must be sown at this early season which 
in time will be fruitful in the beauties of the common law and the cultured 
refinements of equity. Any textbook which is designed for such a purpose 
will always fall short of the expectations of the individidual teacher. This is 
natural as opinions differ so much. Indeed one of the perennial problems of 
law teaching is to decide what should and what should not be introduced te» 
the legal fledgling. : ae 

Any book of this type should attempt to do three things. First, it should 
describe In sufficient detail the history of our legal institutions so that the 
present structure of the law and the courts can be appreciated. Secondly, 
a reasonable amount of technical detail ought to be interestingly presented 
so that the student has at his command adequate material upon which fo 
fasten his initial ideas. Thirdly, and probably the most important of all, 
certain ideas must be formulated so that the student is warned, at the outset 
of his legal education, that the law is not series of isolated and unconnected 
principles, but is a living subject far from being divorced from life. 

To accomplish all these things in less than five hundred pages would seem 
to be almost impossible, but Professor James has made a noteworthy attempt. 
Although this book can be criticised, which volumes covering so much 
can escape the usually biased opinions of law teachers? The historical 
aspects are rather thinly treated but nevertheless, they are treated with 
precision and presented in the most digestible way. This is indeed a 
tribute to Professor James’ pen as to the beginner in the law there 
seems to be no more baffling experience that his first introduction to the early 
history of legal institutions, If one criticism is to be levelled here it would be 
in the form of a plea for a separate short chapter on the Forms of Action. 
To the average student the Forms of Action are something of a myth. It is 
essential that the novice should have some idea of this subject so that he has 
a blueprint for future reference. 

There would seem to be a wealth of technical detail in the numerous 
chapters on the various parts of the law. The danger with presenting 
“potted” law of this description is that the student may fall head first into 
the original sin of legal thought and regard the law as being simple. What 
a sacrilege! This can be amply seen from the chapter on the Law of Torts. 
The vast majority of cases coming before the courts are concerned with some 
aspects of negligence. This topic is treated too summarily. One could think 
of so many important cases on negligence which have not been mentioned 
that perhaps the author wag quite correct in eschewing them all. Almost 
the same space has been devoted to the difficult tort of conspiracy as has been 
allotted to negligence. Has not the tmphasis been placed in the wrong place? 
Negligence coupled with remoteness of damage is a difficult problem not only 
to the academic lawyer but also to the practitioner, Should not some of 
these difficulties be presented to the beginner so that he is aware that all is 
not simple? Indeed the whole topic of remoteness is so summarily treated 
that the student cannot help but feel that this is a subject of little difficulty. 
The same criticism can be made of the section on master and servant which 
over-simplifies the concept of servant. Surely the case of Mersey Dock and 
Harbour Board v. Coggins and Griffiths [1947] A.C. 1, must be mentioned 
here. Another omission of importance is the failure to refer to the Occuplers’ 
Liability Act, 1957. Would it not be better to deal with the more practical 
topics in more detail at the expense of the less practical tn a book design 
for first year students? 

Professor James does introduce some useful ideas on precedent on page 
A mild realistic approach seems to be formulated. This is welcome reading in 
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a first year book. Surely the purpose of a university education in law is not 
to create difficulties by surmise but to develop the powers of criticism within 
the practical sphere. Not to live in academic isolation but to live alongside 
the foolish workman who refuses to wear his rubber boots. Even at an early 
stage ideas can be presented to the student which will help him to develop the 
power of criticism and assessment in an atmosphere of reality. Professor 
James does throw out such ideas but perhaps not regularly enough. Any- 
thing is welcome which will help the student to realise that behind the facade 
of the law report there is what the popular press may call a human interest 
tory. 

* -Criticism which may be made of this new edition can only be in a minor key 
When it is considered how well written the volume is and what a fund of 


interesting and stimulating information it contains. 
J. M. A. Banger. 


Gate on Easements. Thirteenth Edition. By Micnarn Bow Les. 
[London: Sweet & Maxwell, Ltd. 1959. li and 897 and (index) 
27 pp. £4 10s. net. ] 


Weer the lecturer in land law reaches that point in his course where he says 
“Gentlemen, we come now to Easements and Profits ...” he is conscious 
of a lightening in the atmosphere of the lecture room. The cause is something 
more than an indication that the end of a long journey is in sight. The class 
has followed its guide through the involutions of a vast mass of technical 
law much of which has an affinity with mathematics and metaphysics, and 
now behold! the sunlit sward, a clearing in the forest. There is a feeling 
that here at last is a subject of discourse understandable by those who tend 
to lag behind. Of the elements of the subject this is doubtless true, but the 
eager audience does not suspect the subtleties which lie beneath the fair sur- 
face, so many traps for the unsuspecting and often difficult of discernment and 
comprehension even by the watchful. The ordinary student indeed cannot 
be expected to make a special study of Gale but he would do well to read 
Chapters 1, 2 and 4, being respectively the Characteristics of an Easement, 
Equitable Rights to Easements, and Establishment of Easements by Prescrip- 
tion. 

The learned editor comments in a lively preface on the history of Gals, 
first published In 1889 “in the great days of ways and water rights—farms 
and millstreams, and artificial watercourses draining mines.” It began 
avowedly as an essay and became overlaid with accumulations of new 
material, The result was that although always received as a work of authority 
it presented a disjointed appearance and lacked “the precision and point 
that a modern textbook ought to have.” Therefore the first three chapters 
of the new edition are substituted for the first five of the old and amount to 
a complete and independent replacement. Obsolete or irrelevant matter has 
been purged away throughout the work, including the case “about the dog 
that bit the parish watchman, who could not read.” Time has not permitted 
the rewriting of the chapter on Prescription but most of the cases there have 
been raised from footnotes into the body of the text. The task of modernising 
Gale, so well begun, is not far from completion. 

Academic lawyers and practitioners must share the editor's opinion that a 
new Prescription Act is wanted which shall be self-contained. ‘The clumsily 
drafted Act which has worked so Jerkily for the past 127 years causes much 
uncertainty. There is a place for it in the museum of legal antiquities. 

Meanwhile a complication has arisen, viz, the Rights of Light Act, 1959, 

ch embodies the recommendations of the Harman Committee for the 

ef of owners of war-damaged property and for the further oppression of 
lecturers on land law. The text of the new edition was set up before the 
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publication of the Bill. Nevertheless the work includes (pp. 184, 185) a useful 
explanation of these provisions. 

Halsall v. Brizeli [1957] Ch. 168; [19537] 1 All E.R. 871 appears in the 
table of cases as Halsall v. Birrell. The page references given in the index 
under the heading “ Eavesdrop” omit page 821 where extinguishment by 
implied release of this easement is discussed. 

It is thought that few counsel would have the hardihood to go into court 
to make a proposition in the law of easements without having armed them- 
selves with a suitable passage in Gale setting out the rule relied on. See too 
the recent case of Armstrong v. Sheppard ¢ Short, Lid, [1959] 8 W.LR. 8å. 
(pp. 92, 98); [1959] 2 All E.R. 651 (pp. 658, 659) where Lord Evershed 
M.R. finds it convenient to adopt statements in the eleventh edition of Gals 
on the circumstances in which a parol licence may or may not be revocable. 


E. W. Taytor. 


THe Resvurs or Prosamion. A Report of the Cambridge Depart- 
ment of Criminal Science. [London: Macmillan & Co., Ltd. 
1958, xviand112 pp. 21s. net. | 


Tue probation system has now been working in this country for more than 
fifty years and can in fact fairly be described as affecting a larger number 
of offenders than any other sanction enforced by the criminal courts. 
Roughly 25 per cent. of all persons found guilty are nowadays put on 
probation for periods from one to three years and something like 50,000 proba- 
tion orders are at any one moment in force, a figure more than double that of 
prison inmates, 

Rather surprisingly, exact statistical figures about the results of proba- 
tion and the response of offenders to the supervision and care it implies have 
hitherto been scarce. The paucity of information derived from after-conduct 
has been such that no quantitative assessment of the merits of the treatment 
has been possible and for this reason a systematic survey of the working of 
the system is now being undertaken by the Home Office. 

In the meantime, the Department of Criminal Science at the University of 
Cambridge, under Dr. Radzinowicr, launched out, some ten years ago, on an 
important piece of what might be termed “pilot research” based on figures 
collected in London and Middlesex. It embraces almost ten thousand offenders 
whose probation orders terminated in the years 1948 to 1950. The results 
of this investigation were briefly summarised in 1954 in the United Nations 
report Practical Results of Adult Probation in Selected Countries and are 
now available in book form, far more fully and accompanied by numerous 
analytical tables. 

In discussing the results, the Cambridge report speaks of “ success rates” 
and these are based on what is called “the stringent test” of scrutinising the 
conduct of those concerned over a period of three years following the 
termination of the orders, the “ follow-up period.” Perhaps it would be a safer 
way to look at the matter the other way round, since the figures must of 
necessity leave out of consideration not only those who committed another 
offence during the period covered by the investigation but were not caught, 
but also those which succumbed again later. Failure, on the other hand, so 
far as it involved the probationer again with the law, can be definitely 
and accurately established. 

On this basis the overall failure rate ascertained by the Cambridge survey 
amounts to 80 per cent. for adults and 48 per cent for juveniles, taking into 
account all those put on probation. This more or less bears ‘out previdus 
surmises Where probation was used by the courts, as it is primarily meapt 
to be, for dealing with first offenders, to curb any propensity to crime et 
earliest possible moment, the figures are better, though less good perhaps 
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than has sometimes been assumed. “The extent to which it fulfils this func- 
* tion” says the report (p. 5), “may be gathered from the fact that among 
first offenders 69 per cent. of the males and as many as 86 per cent. of the 
- females completed their supervision and were not reconvicted during the 
subsequent thret years.” 

Less expected will be the comparatively favourable figures where proba- 
tion was used for dealing with offenders who had one previous conviction 
on their record: “Their rate of success, while lower than that of the first 
offenders, is nevertheless sufficiently high (66 per cent. for male adults as 

e “tompared to almost 77 per cent, and 55 per cent. for juvenile boys as 
*cOmpared with 64 per cent.), to support the view that probation could be 
‘usefully applied on a more extensive scale for this class of offender.” Nor 
should probation be necessarily excluded where it has once failed, says the 
report, though its effectiveness decreases considerably in the case of repeated 
recidivists. 
* The Cambridge study, like the smaller Midlands survey (mentioned in the 
1954 U.N. report but not in this book) which confirms its results, compares 
effectiveness of probation as a treatment for males and females (which have 
substantially better figures), for adults and juveniles (who respond much less 
well) as well as for first offenders and recidivists. It does attempt to relate 
the figures to the relative frequency of probation orders in the courts con- 
cerned, but to separate the various categories of offences to which they related 
was clearly related beyond its scope, though this too might prove revealing. 

Quantitative analysis is of course only part (perhaps not even the most 
important one) of the methods which must be employed to evaluate the 
results of probation. Only if it is brought into conjunction with case studies 
assessing the general social adjustment of the probationers (as is done in the 
United States), and not merely the negative one of renewed collision with the 
law, will we be able to speak with some justification of “ success rates.” 


H. A. Hasnoreraran. 


EXPROPRIATION IN PUBLIC INTERNATIONAL Law. By B. A. WORTLEY. 
[Cambridge: The University Press. 1959. xviii and 169 pp. 
80s. net. | 


Exrropriarion has for long been a matter of controversy among public 
international lawyers. This controversy, which shows no sign of abating, 
underlines the absence of firm rules in this fleld—an absence all the more 
regrettable since claims arising out of acts of expropriation occupy a promi- 
nent place in international legal practice. Despite the theoretical and 
practical importance of expropriation until recently there was in this country 
no comprehensive work on the subject. This gap has now been filled by the 
publication of two books, both dealing with expropriation solely from the 
point of tlew of public international law: S. Friedman’s Hupropriation in 
International Law (this book, which was reviewed in (1954) 17 M.L.R. 404, 
originally appeared in French) and the book under review. 

No two books could be more different or their conclusions stand farther 
apart. Professor Wortley’s international law is very much in the classical 
tradition and his work is scholarly, erudite and painstaking. In support of 
his view that expropriation, except in certain cases, gives the aggrieved 
foreigner a right to demand restitution of his property or, falling that, 
adequate and prompt compensation, the author not merely relies on a con- 
siderable body of international precedents and the time-honoured concepts of 

ed rights, abuse of rights and unjust enrichment but also on an original 

d interesting theoretical construction. Whilst it may be said that at times 

fessor Wortley’s law seems unduly walled-off in its own world, Dr. 
Friedman is the exponent of the more roving and flexible discipline. Like 
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another foreign scholar, Isi Foighel, whose book on nationalisation in inter- 
national law has also been recently translated into English, Dr. Friedman is 
impatient of the accepted doctrines of the past. His thesis is that, subject 
to some qualifications of which the most important is that there must be no 
discrimination, an alien’s property may be taken without any compensation. 
Numerous decisions of international tribunals, treaties and resolutions which 
stand in his way are treated with a disconcerting nonchalance and by the time 
his goal is reached international law has been reduced to a pedestrian level. 
In a sense Dr. Friedman’s work provides a useful and often instructive 


contrast to the book under review but its intrinsic worth is not the same. © 
The basic premise upon which Professor Wortley’s arguments are founded * 
is that the right of property is derived from the Jaw of nature and is older 


than the institution of the state and state sovereignty. Although thus 
created independently of the state, the right of property is controlled and 
protected by municipal laws as well as by international law. It follows tha 
whilst normally expropriation will give a good title to property by the 
situs, it will not necessarily have that effect in international law. When the 
seizure cannot be justified by reference to international law, the owner’s title 
continues to exist in that law and his state has a right to demand restitution 
or adequate compensation and to back this demand by legitimate measures 
of reprisal, 

This undeniably attractive theory is presented with skill and learning. 
The resort to the concept of splitting up of ownership (dédoublement de 
propriété) is particularly interesting and may well prove of increasing im- 
portance in the development of international law. The reviewer, however, 
wonders if, under present conditions, the adoption of this concept would not 
mean an impracticable extension of the scope of international law. Another 
dificulty seems to be raised by the fact that, as the author admits, all states 
today claim the right in certain circumstances to take the property of their 
subjects, often without compensation. The social function of property is 
increasingly emphasised at the expense of the individual right to own. Is it 
possible to maintain that international Jaw remains impervious to the changes 
in the concept of property in municipal laws? Assuming that an individual's 
right of property can exist in international law, that right must by and large 
possess the same characteristics as it possesses in municipal laws generally 

It is in the case where the measure of expropriation victimises the state’s 
own nationals that resort to the theory of dédoublement de propriété should 
prove particularly helpful. Despite the Universal Declaration of Human 
Rights of 1948 and the Protocol of the European Convention for the Protec- 
tion of Human Rights of 1950, the position in international law of the ex- 
propriated national leaves much to be desired AN that can be said is that 
there is no rule of international law which forbids municipal courts of other 
countries from looking behind the title which the expropriating state has 
acquired from its own nationals over property situated in its own territory. 
On pages 17-18 Professor Wortley, when contrasting in this respect the 
decisions of French and English courts, gives (perhaps unintentionally) the 
impression that the English reluctance to question such a title is less en- 
lightened than the French insistence that it can be examined in all cases. 
The present reviewer doubts whether this is so. It would seem in effect that 
the ratío of the case of Luther v. Sagor and of the American cases relying 
on it does provide in most circumstances a workmanlike solution of a difficult 
problem. It can only be hoped that in extreme cases, and especially in view 
of recent developments in international Jaw, the English courts will not regard 
the foreign title as unchallengeable. The French attitude has been adopted 
by very few countries. Whatever its theoretical attractions, it is in practike 
so difficult to maintain consistently that its reversal cannot now long 
delayed. There are in fact some (albeit faint) signs of a new approach 
the recent decision of the Seine court concerning some paintings by Picasso 
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which had been confiscated by the Government of U.S.S.R. from one of its 
nationals in 1918 and some thirty years later exhibited in France. The 
authority of the French decisions which the author cites ig also weakened by 
the fact that they were made before the large-scale nationalisations which 
took place in France and other countries after the Second World War. 
Whatever the position of a national of the expropriating state, there cannot 
be any doubt that the state is not the sole judge of the lawfulness in inter- 
national law of the seizure of property belonging to aliens. When a state wishes 
to expropriate the property of a foreigner without incurring the reproach that 


ebt is thereby obtaining an unjust enrichment and committing an international 


wrong, it must offer to pay compensation. This compensation, as Professor 
‘Wortley constantly emphasises, must be full, prompt and efficient. The 
majority of international lawyers will be grateful for thig timely and un- 
qualified restatement of the traditional view. The author goes, however, 
further than most publicists and throughout regards specific restitution as 
@ primary right and compensation as, in his own words, a pis aller, which 
the claimant state is not bound to accept. In his opinion the great merit 
of the theory of dédoublement de propriété is that it inevitably leads to this 
conclusion and at the same time provides a firm basis for the claim for a 
full compensation. It may be doubted, however, whether international law 
as it stands does in most cases more than insist on compensation. Prize caseg 
and restitutions made by ex-enemy states after the last war appear of too 
special a character to warrant any generalisation. The right to demand 
restitution may perhaps exist in cases where expropriation is discriminatory 
or contrary to a treaty, but to admit such right as a normal and general 
remedy would conflict unduly with the power of the state to regulate things 
in its own territory and further increase the tension between politics and law 
so conspicuous in this field. 

The effectiveness of any rule of law must constantly be tested by reference 
to concrete problems which it is designed to solve. Where expropriation is 
concerned the acid test is furnished by the modern practice of nationalisation. 
Professor Wortley wisely resists the temptation (to which such scholars as 
De la Pradelle, De Visscher and Ross have succumbed) of treating nationali- 
gation as a separate legal category. Equally it is legally futile to attempt to 
distinguish between nationalisation and seizures carried out in connection with 
a change of the economic and social structure in a state, which Dr. Friedman 
calls socialisation. Professor Wortley rejects this distinction but his insistence 
on specific restitution leads him here into difficulties. The present reviewer is 
not clear as to whether, in the author’s opinion specific restitution can always 
be demanded of the nationalising state. It may be surmised from some 
passages in the book that the author would allow the existence of such a 
right in the case of measures of socialisation as carried out in East European 
countries but not if the nationalisation followed the English or French 
pattern. It is difficult to see how international law can adopt this distinction 
but, in any event, the author’s dilemma remains, as may be gathered from the 
discussion on page 95 to which obviously much thought has been given. All 
difficulty, however, disappears once it is admitted that in the case of nationall{- 
sation, as in most cases of expropriation, the grant of adequate pecuniary 
compensation is alone obligatory. 

For the rest Professor Wortley’s treatment of compensation is admirable. 
Various arguments sometimes invoked in favour of assessing compensation 
by reference to local standards of the lew situs instead of the objective 
standards of international law are effectively destroyed and emphasis is laid 
on the need, if payment is delayed, to protect the claimant state against 

berate devaluation of the currency of the debtor state. Such devaluations 

themselves do not appear to constitute a ground for international respon- 
ibility. The author does not make the mistake of reading too much into 
global settlements concluded with East European countries since the end of 
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the war which, according to De Visscher and De la Pradelle, support the 
view that compensation in the case of nationalisation, as opposed to 
expropriation in general, is calculated less by the extent of damage than by 
the capacity of the nationalising state. Although in practice it may some- 
times be necessary or convenient to accept partial compensation or not to 
insist on immediate payment, as a matter of law “poverty is no excuse for 
unjustified enrichment” (p. 94). It is difficult to see how international law 
Can ever compromise on the question of adequacy of compensation without 
destroying the sense of security and confidence in international relations and, 


consequently, drying up the flow of capital into underdeveloped countries. «s 


Professor Wortley has tackled an immense material and reduced it to-a+ 
concise and readable form. The book is well documented and refers to al 
relevant decisions, municipal and international, and to most international 
agreements and resolutions. Regret must, however, be voiced that the account 
of the Anglo-Iranian dispute and of the nationalisation of the Suez Canal is 
not fuller. Expropriation lies uneasily on the borderland between public anå 
private international law. The dividing line cannot always be satisfactorily 
drawn. It is therefore gratifying to read in the preface Professor Wortley’s 
promise to embark next upon a study of expropriation in private international 


law. 
J. K  Groveckr. 


Tue Roig or NATIONALITY IN INTERNATIONAL Law. By H. F. Van 
PanHuys. [Leiden: A. W. Sijthoff. 1969. 256 pp. f1.19.95.] 


Tue author of this book is legal adviser at the Netherlands Ministry of 
Foreign Affairs and, so we are told, has many publications on subjects of 
international law to his credit. The present work is concerned not with the 
determination of nationality, its acquisition and loss, but with itg function in 
international law. Dr. Van Panhuys considers nationality, therefore, from 
the point of view of its significance to six branches of international law, viz, 
the treatment of aliens, international remedies, the law of sanction and of war, 
criminal jurisdiction, treaty law and, finally, the competence of states to lay 
down nationality rules. 

The results of the survey or, as the author likes to call it, his circular tour 
are summed up as follows (p. 288) : 


Arrived at the end of the “circular tour” the conclusion must be 
drawa that, apart perhaps from some minor retouches, the general concept 
of nationality—refiecting as it does the pattern of international (and 
largely inter-state) relations—should not, in the absence of a fully 
developed protection of individuals in their capacity of members of the 
international community, be lightly relinquished. 


This is unlikely to be received as a startling solution. Nor is it possible to 
report that by his legal analysis the author has made a far-reaching contribu- 
tion to the development of international law, though his effort, industry and 
enthusiasm deserve to be stressed. 

When dealing with the judgment in the Nottebohm Case the author makes 
the following comment (p. 105): 


Another particularity of the judgment is that it lifts the principle of 
effectiveness from the discussion on plural aationality and makes it 
generally applicable in the sense that states need only recognise a foreign 
nationality if the individual involved has a genuine link with his state. 


Nobody will doubt that this is far too sweeping a statement. In particulak, 
in common with numerous other commentators, Dr. Van Panhuys does n 
succeed in penetrating through the admittedly general and unfortunat 
phraseology of the Judgment in the Nottebohm Case to the facts with which 


+o 
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that judgment was concerned. It wag their essential feature that the claim 
* was made against Guatemala, a country in which Nottebohm was during the 
relevant time actually resident and engaged in business. The judgment of 
« the Court does not justify the conclusion that if the Liechtenstein citizen 
Nottebohm, resident in Guatemala, had suffered damage ın, say, Greece, pro- 
ceedings against Greece would similarly have failed in imine. 
E. A. Maxx. 


¢ “YearBoox on Human Rremrs ror 1956. Published by the United 
» Nations. [London: H.M.S.O. 1959. xii and 812 pp. 28s. net. ] 


STUDY oF DISCRIMINATION IN Epucation. By Cuarres D. Ammoun. 
[United Nations; London: H.M.S.O. 1957. viii and 182 pp. 
9s. net. | 


Tur Yearbook on Human Rights is well established as a vade-meoum on this 
subject in so far as most of the states of the world, whether members of the 
United Nations or not, are concerned. The new volume is, in accordance with 
the current economy drive at the United Nations, somewhat smaller than the 
earlier volumes in the series. Nevertheless, it provides material with regard 
to seyenty-four states—Liechtenstein’s entry relates to a general amnesty 
marking the 150th anniversary of the sovereignty of the Principality, while 
that from Hungary gives the text of the Decree of December 1956 concerning 
public. security detention, “to prevent the harmful activities of counter- 
revolutionary elements and of persons who impede the restoration or con- 
solidation of public security and public order.” There are also entries con- 
cerning seven trust territories, including Somaliland and the French Cameroons, 
both of which become independent in 1960 and will then no longer be listed 
in the Yearbook. Belgium, France, the Netherlands, the United Kingdom 
and the United States have also provided material on some of their non- 
self-governing territories. In 1959 Alaska ceased to be in this category and 
in 1960 Cyprus moves out of it. 

Some of the details concerning national developments in the fleld of 
human rights are interesting. The United States entry solemnly records that 
December 10 was commemorated as Human Rights Day, while the Soviet 
Union has provided lengthy extracts from the 1956 report of the Central 
Statistical Board of the Council of Ministers to illustrate the “ growth of the 
national income and rise in the material wellbeing and cnitural level of living 
of the people of the U.S.S.R. in 1956.” The British entry refers to the waiver 
of certain rights concerning the liberty of the person in Northern Ireland 
consequent upon the recrudescence of violence in that area. On the positive 
side, mention is made of the coming into force of the Legal Aid and Advice 
Act (Commencement No. 5), Order, 1955, as well as the County Courts Act, 
1955, the raising of family allowances and national assistance rates, the entry 
into force of the Occasional Licences and Young Persons and the Agriculture 
(Safety, Health and Welfare Provisions) Acts, as well as the Copyright Act. 

Apart from the reports relating to individual states, there ‘is also a 
section in the volume devoted to international activity affecting human rights. 
Here are to be found the texts of the United Nations Supplementary Conven- 
tion on Slavery, the Council of Europe’s Convention on Establishment and the 
Franco-Viet-Namese Convention on Nationality. There is a new section giving 
details of the states which have acceded during the year under review to a 
number of international instruments touching human rights; but the former 
segtion on United Nations action on these matters has been reduced to an 

ex of documentary references. 

One of the most useful parts of the Yearbook is its Introduction. In this, 

e unnamed editor has provided a summary of the contents of the volume, 
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human right by human right. From the point of view of those who wish 
speedily to note what has happened in 1956 these six pages are invaluable. * 

Since 1954 much of the activity in the United States affecting human rights 
has been connected with the desegregation of schools consequent upon the . 
Brown decision of the Supreme Court in 1954. Thus, in 1956 it was held 
that racial segregation in public undergraduate colleges was unconstitutional, 
and officials of such institutions were enjoined from excluding qualified appli- 
cants because of their race. On the other hand, certain segregation measures 
in education were maintained, although at least one court held that public 
opinion in the community may not be used as an excuse for delaying cel he 
gation in accordance with the 1954 ruling. 

The problem of Discrimination in Education has formed the subject of @ 
special study by Dr. Ammoun, the Special Rapporteur of the Sub-Committee 
on Prevention of Discrimination and Protection of Minorities For the main 
part, this little volume is a factual account of the situation as it affects race 
and colour; sex; religion; social origin, property or political or other opinior?; 
rural, nomadic and indigenous populations; the peoples of underdeveloped 
countries; and the rights of minorities. It is interesting to learn, for example, 
that Luxembourg girls start schooling three years later than the boys and 
never learn higher mathematics, while “ according to the scanty information 
available’ concerning Yemen, traditional education is normally confined to 
reading, writing and knowledge of Moslem law, traditions, and Koranic 
teachings ”"—perhaps it is not surprising that there is no entry for Yemen 
in the Yearbook! 

Dr. Ammoun considers that “of all the prejudices engendering discrimina- 
tion, those based upon race and colour appear to be the most deeply rooted.” 
While one may agree with him that the propagation of truth via education 
may do much to eradicate these prejudices and discrimination, it is difficult 
to accept that this would amount to an appeal to human dignity “which few 
can resist.” The proposals for action put forward reflect an idealism which, 
at times, tends to overlook the resistance of states and of statesmen when 
called upon to take active steps in the social field. They also discount the 
natural resistance of peoples and their organs of opinion when called upon to 
expend money on non-national purposes. He believes that the answer to dis- 
crimination in education lies in (i) an international convention for the eradica- 
tion of discrimination-——if endeavours with regard to the adoption of a coven- 
ant on human rights are anything to go by, this is not very encouraging; (ii) 
the establishment of an international fund like SUNFED for combating 
discrimination; (ili) advisory services in the field of human rights; and (iv) 
the establishment of educational institutions in underdeveloped countries— 
perhaps the most concrete suggestion of all. 


L. C. Green. 


PARLIAMENTARY GOVERNMENT IN CEYLON, 1948-1958.° By 8S. 
NAMASIVAYAM, M.A., B.LITT. [Colombo: K. V. G. de Silva & 
Sons. 1959. 126 pp. Rs. 7/50.] 


Tus is a well-written, clear and very interesting book by an Oxford-educated 
Ceylon Tamil, a member of the chief minority community in the island. It 
is, of course, by no means the first published work on the Ceylon Constitution, 
and it is slim in comparison with the work of Str Ivor Jennings and Mr. 
Tambiah. Nevertheless it is an important book, because, as Mr. Namasivayam 
points out, Burma, Pakistan and the Sudan have recently discarded parila- 
mentary government, and among Asiatic and African countries this m- 
stitution would appear to be in some peril. In Ceylon in mid-1958 
emergency was declared, though many of its restrictive features were relax 
or removed not very long afterwards. Yet the author is optimistic and h 
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points out that even when emergency control was at its height parliamentary 
* government functioned, and the control operated within the framework of 

parliamentary institutions and in accordance with law. He believes that 
- the constitutional developments in Ceylon during the last ten years seem to 

indicate the continuance in that country of parliamentary institutions. 

In essence the book is a very useful handbook upon the legal and social 
history of parliamentary government in Ceylon since independence, together 
with the author’s excellent, unbiased commentary. He explains the working 
of the Constitution and makes clear and useful suggestions for reform, amend- 
ment or change of practice for the future. In these pages he discusses the 
raTial, economic and legal background of the present Constitution, and covers 
guch topics as citizenship, the executive, the legislature and the constitutional 
implications of the problem of minoritles in Ceylon. When discussing the 
executive he includes a frank and favourable commentary upon the person- 
alities of the three Governors-General; and he thinks the Queen should 
irfelude in the Royal Household some persons from the coloured races of the 
Commonwealth. When Ceylon becomes a Republic, as seems likely, he 
suggests that the election of the president should be at a joint sitting of the 
two Houses of Parliament. When dealing with the Cabinet, the author even 
comments without bias on the policies of the four Prime Ministers of the 
country since independence. He criticises the ineffectiveness of the Senate to 
check the passage of communal legislation, and he recommends that in the 
future Republic the Senate should represent vocational and occupational 
interests, the members representing those interests being selected by persons 
who belong to those interests; and special provision should be made that the 
electors should endeavour to select persons who have distinguished themselves 
in their particular vocations or occupations. He goes on to recommend a 
list of eight useful functions which the Senate can discharge, a list which 
would appear to be eminently reasonable. Indeed the Senate could discharge 
these functions now, but through lack of either interest or initlative it has not 
done so. Chapter VI provides the English reader with a much-needed ex- 
planation of the Ceylon political parties and the system of election to the 
House of Representatives. The digest of the procedure of the House of 
Representatives in Chapter VII is very well done, and there is an illuminating 
comparison between parliamentary privilege in Westminster and in Ceylon, 
showing that the latter may in some ways be a better system. Finally Mr. 
Namasivayam makes suggestions for the better safeguarding of minorities 
and their interests in Ceylon, and he favours the inclusion in the Constitution 
of a Chapter on Fundamental Rights (as appears, for example, in the Indian 
Constitution), and the establishment of Regional Councils with considerable 
powers of autonomy. 

This book can be read easily and very quickly, and it amply repays such study. 


D. C. M. YARDLEY. 


Tue Irattan Cone oF NavicatTion. Translation and commentary by 
Puro Manca. [Milan: Guiffre. 1958. (English agents, 
Stevens & Sons, Ltd.) xv and 475 pp. (with index and contents 
pages). £2 2s.] 


Tue Italian Code of Navigation came into effect in 1942, superseding groups 
of sections in the Code of Commerce. It is concerned not only with maritime 
navigation, but also with navigation in inland waterways and in the air. The 
older law had become very out of date and the need for the present thorough 
revision seems to have been brought home to the authorities by Professor 
Scialoia of Naples whose success indicates what can be done by an efficient 
fad go-ahead law school, abroad at any rate. 

The code consists of Preliminary Provisions (fourteen sections dealing 
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with such matters as sources, sovereignty, ete); of Part I which is concerned 
with Maritime and Inland Navigation and provides the most substantial part ° 
of the Code (678 sections); Part II on Air Navigation (492 sections); and 
Part ITI, Penal and Disciplinary Provisions (251 sections). The extent and - 
comprehensiveness of the air navigation code is particulatly noteworthy: 
substantial parts of it run parallel to the maritime code, 4.9. salvage. 

The maritime aspects, which are the only part of the Code upon which 
I am in any sense qualified to comment, are exceedingly comprehensive in their 
scope, covering not only the sort of matters dealt with in our own Merchant 
Shipping Acts, though in less detail, but also the subject-matter of our , 
Admiralty Law, carriage of passengers and goods, general average, ahd 
certain important insurance aspects of the law. The rules relating to carriage 
of goods follow those established by the Brussels Convention (‘The Hague Rules) 
though this is not specifically incorporated. However, the editor in his com- 
mentary draws attention to the fact that the convention has already been 
incorporated in the law of Italy. 

The translation of a code of this kind is notoriously difficult, and on this 
occasion it is certainly far from perfect. In the opening stages the English 
is somewhat clumsy, but reasonably grammatical: as the translator plods his 
weary way forward, however, he seems to lose his grip from time to time 
and the general standard deteriorates. The meaning, however, is almost always 
clear enough and English lawyers who may have occasions to consult the code 
will usually have no difficulty in following Signor Manca’s translation, and will 
find his detailed commentary most helpful. They need hardly be warned that 
if in forming an opinion the problem is governed by the words of the code 
they should have recourse to the original text, and discuss its meaning with 
an Italian maritime expert. 

I have found it interesting to compare the Italian maritime code with 
that enacted for private maritime law by the Greek legislature in 1958, a 
translation of which by M. Comnenos was published in 1958 by the London 
School of Economics Hellenic Society with a short historical introduction by 
the translator : I have also had the advantage of a preview of an.offictal trans- 
lation of this by M C. Methenitis which is to be published by the Greek 
Chamber of Shipping. The Greek code covers much the same ground as the 
Italian, though in a less comprehensive manner, running only to 297 sections. 
Generally speaking, the Greek version strikes me as more practical and 
“ English” in its quality than the Italian, which is what one might expect 
having regard to the immensely important part which shipping plays in the 
Greek economy. 

Thus, the all-important matter of the seaman’s articles of employment is 
well and clearly regulated by the Greek code in a few short sections remi- 
niscent of those in the Merchant Shipping Act, 1894, but the Italien code, after 
an elaborate analysis of the different categories of seamen and their registra- 
tion, simply provides that each one shall be given a navigation book: no 
doubt the contents of such a book are set out somewhere, but I haye not been 
able to locate them. 

Finally, I should draw attention to the fact that Signor Manca’s commen- 
tary is limited to the maritime and inland waterways code, the air navigation 
and later parts of the code being simply printed in translation. There is at 
the beginning of the volume a Contents Section for the Commentary only, the 
full Contents being placed at the end, a somewhat complicated and irritating 
arrangement. C. 


CONSEQUENTIAL Loss. Second edition. By Demis Rury, F.C. LI. 
[London: Sweet & Maxwell, Ltd. 1959. £2 10s. net.] 

Tars is an intensely practical book. It deals with a complicated subjeat 

lucidly and readably. Until one reads it, one might not realise how diffi 
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it is to find a sound basis for calculating what indirect losses in the way of 
loss of profits and additional expenses flow from the destruction of buildings 
by fire. When one has read it, one has the impression that the difficulties 
have been faced in a very logical and comprehensive manner. 

The business man seeking to insure against consequential loss has to steer 
a course between insuring too much and so paying an uneconomic premium 
and under-insurance which too often in this class of insurance may have the 
result that he finds himself covered for only a proportion of his actual loss. 
The sum insured is based on gross profit, which is defined as net profit 
dogether with insured standing charges; the key to the problem, as this book 
clearly explains, is to decide just what standing charges to insure and to 
insure at a figure which will fully cover these charges as well as the net profit. 
Even so difficulties may arise unless the amount insured is constantly brought 
up to date or some margin of over-insurance is allowed; for in applying the 
average clause the sum insured is compared with gross profit based on the 
tmrnover for the twelve months preceding the fire which may be very different 
from the turnover when the insurance was effected. In deciding what standing 
charges to insure, the most difficult problem is that of wages and this subject 
is very fully dealt with in the new edition. 

All who have occasion to deal with this complex topic will find Mr. Riley’s 
book invaluable. 

JOHN MONTGOMERIE. 
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l BRITISH AND AMERICAN EXPERIENCE 
WITH LEGISLATION AGAINST RESTRAINTS 
OF COMPETITION 


I 


COMPARING the legal experience of two countries in dealing with 
roughly similar problems is a popular sport, and on the whole a 
useful one. Like skiing, and many other exhilarating sports, 
however, it is also dangerous. 

The charm of comparative law is as obvious as that of foreign 
travel. Who can resist a sense of pleasure as he leaves the familiar 
horizons of his own country, and soars over the fence into the gay, 
exotic tourist’s world of another? Familiar features are differently 
costumed and differently oriented. Policemen, judges and lawyers 
appear in guises as alien as those of the taxis and the restaurants. 
Even parliaments, governments, political parties and the process 
of election itself fall into new patterns. It is easy to get caught 
on the fence as you sail over it, and come a cropper. The tempta- 
tion always is the Lorelei song from My Fair Lady, which might be 
rendered for present purposes as ‘t Why can’t the British be more 
like us? ’? From the point of view of legal theory, the sin is quite 
as bad as if the song is given in the alternative form: ‘* Why 
can’t we Be more like the British? ” 

For the essential point about any two legal systems is that they 
are and must be different, even when they seem to be most alike. 
A system of law, to recall Holmes’ phrase, embodies the moral 
history of the people who made it. It is spun of their social and 
political experience; formed by their customs and their modes of 
thought; polarised by their past, and by their aspirations for the 
future. A given rule or practice in any legal system can be under- 
stood only in relation to the whole of which it is a living part. At 
a level of considerable generality, Britain and the United States, 
ahd indeed all the Western societies, are bound together by their 
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common allegiance to certain social and moral ideas, and to certain 
ways of organising society. At an even higher level of abstraction, 
one can discern uniformities, derived from the common literature 
of law, which Western legal systems share with those of the Commu- 
nist countries of Eastern and Central Europe. But when one 
descends to the region of work-a-day detail, the differences become 
as important as the similarities. The composition and design of 
each corpus of law are necessarily unique—as unique as a finger- 
print, or a cathedral. ae 

All the differences between systems of law, however, are not 
predetermined and immutable. Law is part of history, even as it 
helps to shape history. But history is hardly a clockwork mechan- 
ism which must reveal itself in unalterable patterns. In ifs 
catalogue of causes, purpose and accident have a place. The 
historic configuration of forces within a society offers the men of 
each of its generations a zone of choice, which they may use or 
fail to use, for good or for ill. We can hardly concede that reason 
must always yield in the growth of law to custom, tradition and 
unreason. 

I started by saying that comparative studies could be useful. 
If they are conducted with a strong sense for the sociological 
character of law, they can be very useful indeed. The comparative 
method in law study is of great value to students, in giving them 
perspective towards their own systems. Comparative studies often 
shed new light on how a given system of law came to be what it is, 
and help one to glimpse more clearly the direction in which it is 
moving. In a contracting world, the comparative method helps to 
break down the forces of inbreeding and isolation which so fre- 
quently narrow our outlooks. And, above all, comparative law 
can be, and should be, a fertile source of law reform. Many of the 
most creative periods in the history of law, like comparable 
moments in the history of other branches of thought and of art, 
were precipitated by the revelation of foreign practice. Institutions 
can almost never be transferred intact from one social system to 
another. But ideas can migrate, and often do. It is sometimes 
easier to learn from the successes and failures of others than from 
our own. . 

These cautionary warnings apply with special force to the subject- 
matter of this paper, for the social and economic problems of mono- 
poly and restraints of competition arouse a wide public opinion, 
and have roots deep in the intractable history of every society. 


It 


After the middle of the nineteenth century, and more particularly 
in the last quarter of that century, the perennial problems of 
monopoly and restraint of trade began to present themselves in a 
new guise in all the industrialised countries. Such problemk, 


Serr. 1960 RESTRAINTS OF COMPETITION 479 


raising basic issues of social justice and economic policy, have 
always been of concern to the law—occasionally, as in Tudor and 
Elizabethan times, of acute concern. About one hundred years ago, 
however, they changed in content and appearance. Both British 
and American courts began to face situations more difficult than 
price-rings among local brewers, coopers or salt merchants, and 
restrictive covenants in the sale of doctors’ practices. Science was 
creating new industries, often on a large scale, and transforming 
tke organisation of old ones. To the familiar rhythm of the railway 
age, there was added the equally familiar rhythm of the modern 
factory system. Populations speeded up their movement from farm 
to city in the vast trek which everywhere defines the industrial 
revolution. 

In the United States, the new industrial economy of the late 
nineteenth century took shape in a pattern which was somewhat 
different from that in Great Britain, France and Germany. Ameri- 
can corporation law—the law governing the powers of joint stock 
companies—was state law, and not national law, for reasons 
characteristic of our federal system. At the time, it was weak law. 
And Gresham’s most famous principle tended to make it weaker. 
It offered great freedom to the business leaders of the period in 
devising and carrying out schemes of amalgamation. 

As Marshall remarked, the industrial temper in the United 
States was quite different from that in England. 


“ Here few of those who are very rich take a direct part in 
business, they generally seek safe investments for their capital; 
and, again, among those engaged in business the middle class 
predominates, and most of them are more careful to keep what 
they have than eager to increase it by risky courses ... In 
England ... the dominant force is that of the average opinion 
of business men, and the dominant form of association is that 
of the joint-stock company. But in America the dominant 
force is the restless energy and the versatile enterprise of a 
comparatively few rich and able men who rejoice in that power 
of doing great things by great means that their wealth gives 
them, and who have but partial respect for those who always 
keep their violins under glass cases. The methods of a joint- 
stock company are not always much to their mind; they prefer 
combinations that are more mobile, more adventurous, and 
often more aggressive. For some purposes they have to put 
up with a joint-stock company; but then they strive to domin- 
ate it, not to be dominated by it.” 1 


The American Titans hid neither their lights nor their violins. 
Advised by an imaginative bar, and financed by imaginative 
bankers, they established a series of giant holding companies, which 
had few exact counterparts in Britain, and were in turn different 


1 Some Aspects of Competition (1890), in Memorials of Alfred Marshall, ed. 
Í A. C. Pigon (1925), pp. 266-207. 
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from the Continental cartels. Towards the end of the century, 
companies of this kind, or somewhat looser groupings of a few great 
combinations, had acquired positions of monopoly or near-mono- 
poly in many basic industries—in steel, oil, sugar refining, anthra- 
cite coal, explosives, tobacco, meat packing, the manufacture of 
farm machinery and shoe machinery, and certain other important 
trades. Local railways were put together into regional systems, 
and programmes were developed to eliminate competition among, 
them. One man of towering ambition, E. H. Harriman, even tried. 
to combine all the railway networks of the country into one. 

In the United States, as in other countries, protest against the 
burdens and injustices of industrialisation and urban life gained in 
strength as the movement itself accelerated its momentum. Dis- 
content was aggravated by the prolonged depression of the late 
nineteenth century, punctuated in the United States by occasional 
financial crises and panics, and by endemic and damaging bank 
failures. It was also a period of falling wheat prices, intensifying 
the protest of the farming regions. The adjustment of the economy 
and of the society to the vagaries of the trade cycle and to the 
pace of its rapid secular growth was both facilitated and compli- 
cated by the immense flood of immigrants who poured into the 
country at this time, largely into the industrial cities and towns. 
Trade unions were formed, and farmers’ organisations of real power 
emerged, to seek redress against the railroads which transported 
their products, and against the groups dominating the markets in 
which they sold, and from which they bought. Vehement and 
effective popular books, newspapers, pamphlets and cartoons 
strongly coloured public opinion, in the mood of what was then 
called ‘‘ muck-raking.’? And in that pre-television age, itinerant 
lecturers travelled up and down the land, denouncing the ‘‘ male- 
factors of great wealth,” in President Theodore Roosevelt’s phrase, 
and the abuses they were inflicting on the American people. The 
Business Heroes of the time—or Robber Barons, if you prefer— 
provided a dramatic focus for the sense of protest. The grandiose 
scale of their activities, and their manifest power, helped to revive 
ancient fears of exploitation, and gave strength to the outcry 
against monopoly. ` 

The atmosphere was starkly described by Mr. Justice Harlan 
of the Supreme Court of the United States in 1911: 


“ All who recall the condition of the country in 1890 will 
remember that there was everywhere, among the people 
generally, a deep feeling of unrest. The nation had been rid 
of human slavery, fortunately as all now feel, but the con- 
viction was universal that the country was in real danger 
from another kind of slavery sought to be fastened on the 
American people; namely, the slavery that would result from 
aggregations of capital in the hands of a few individuals and 
corporations controlling .. . the entire business of the coun 
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including the production and sale of the necessaries of life. 
Such a danger was thought to be then imminent, and all felt 
that it must be met firmly and by such statutory regulations 
as would adequately protect the people against oppression 
and wrong.’ ? 


It was a time of violent strikes, of occasional riots, and of wide- 
spread bitterness. Words like Haymarket and Homestead, Pullman, 
dhe Molly McGuires and Pinkerton ring in American ears with a 
‘force akin to the echoes here of Peterloo and Chartism. 

These sombre emotions were discharged, or at least somewhat 
reduced in intensity, by their release through political action, as 
well as by the return of prosperity, which relieved some of the 
&conomic misery of the eighties and nineties. 

The political expression of these grievances was accomplished 
through the forms of American politics, which, in the examples of 
Jefferson, Jackson and Lincoln, had already established effective 
modes for dealing with social discontent. The American movement 
of social protest never became Marxist, although there were strong 
Socialists among its early leaders. Nor did it result, as was the 
case in Great Britain and other countries, in the formation of a 
political party based on the trade unions and the farmers’ societies, 
or more broadly, on the organised support of the working classes. 
The historic pattern of the American party system proved to be too 
strong to be radically altered at this time by the thrust and counter- 
thrust of industrialism and reform. The party system in the United 
States takes its shape from the electoral provisions of the 
Constitution. They make it necessary to elect a President through 
cumulative majorities, state by state. That need requires our 
national parties to be coalitions of state and regional parties, not 
truly national parties at all. Party alignments were then, as they 
probably are still, too strongly influenced by the passions of the 
Civil War and the Reconstruction period after it to be fundamentally 
‘affected by the new wave of popular feeling. The great cities of 
the North, with their large immigrant populations, were becoming 
largely Democratic in their party allegiance, along with the whole 
of the South. At that time, the South was agrarian and often, 
though by no means always, quite conservative in economic and 
social policy, save on the special question of the tariff. While the 
Republican Party after the Civil War was closely linked to the 
emergent business class, it included great farm areas in the West, 
which had been staunchly Unionist during the Civil War. And 
business groups were not at all united in their views on Big Busi- 
ness and monopoly. The smaller independent business man and 
banker, and many large business men as well, were quite as 
opposed, then and now, to economic dominance by a tiny group of 


3 Standard Orl Co. v. United States, 221 U.S. 1, 88-84 (1911) (concurring 
D opinion). 
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Titans as were the leaders of farm groups and trade unions. The 
Republican Party was therefore a coalition, too, and, even after 
its catastrophic split in 1912, it was rich in progressive and even 
radical leaders, who appealed in many areas to the spirit of reform. 

The nature of the party system determined the way in which 
the movement of protest found its fulfilment. The pressure of the 
movement was diffuse, and both parties responded to it, in a long 
cycle of legislative action which has continued to this day. Š 

The first major response of the law to these demands was the» 
enactment of two federal statutes, the Interstate Commerce Act 
of 1887, and the Sherman Act of 1890. Neither was passed by a 
party vote, and both parties have vied since in claiming credit 
for their passage, and their subsequent development. These statutes 
have become centres of far-reaching systems, whose influence has 
been felt in many parts of the economy and the public law. 

The Interstate Commerce Act accepted the railroads as natural 
monopolies, and established an administrative agency, the Inter- 
state Commerce Commission, to undertake their regulation on a 
continuing basis. At first the powers of the Commission were far 
from adequate. Gradually, however, as experience accumulated, 
the statutes were amended, and the Commission’s understanding 
of its problems grew. That the laws and practices through which 
our transportation industries are now controlled require radical 
reform, in the light of totally changed conditions, is no reproach 
to the legislators of seventy years ago, who established the 
mechanism, and set it on its course, 

In the Sherman Act, Congress chose the opposite approach. It 
did not view monopoly and restraint of trade as inevitable outside 
the field of public utilities. Nor did it choose the path, which has 
often seemed congenial to Marxists, of rather encouraging the 
growth of monopolies, as a stage in capitalist development which 
could hasten the day when their capitalist integuments would fall 
away, so that they could readily be nationalised as instruments 
of the public good. Rather, Congress looked to the competitive 
market as the principal regulator of price and output, and of wages, 
interests and profits. The Congressmen and Presidents of the day 
were confident that a competitive economy would assure a wide 
dispersal of power and of economic opportunity; they thought it 
would preserve the most appropriate economic foundation for a 
political and social order which, as Tocqueville saw, has always 
considered equality the first of its socal ambitions. The policy of 
competition was even to be applied, to a significant extent, in the 
railroad industry itself, and later in other industries partially super- 
vised by administrative bodies. 

The Sherman Act contains only two brief substantive provisions. 
It condemns as criminal every contract, combination in the form 
of trust or otherwise, or conspiracy in restraint of trade or commercq 
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among the several states, or with foreign nations. And equally, it 
condemns monopolisations, or attempts or conspiracies to mono- 
polise any part of that trade or commerce. It embraces the entire 
constitutional. area of Congress’s power to regulate commerce, and 
declares for that realm two simple, and seemingly absolute, rules of 
business behaviour. There follow several novel procedural pro- 
visions, which give the Act a potentiality for influence far greater 
han that of the common law. The federal government is em- 
-pewered to enforce the Act in criminal proceedings, or, what is more 
important, through suits in equity. And private persons, injured 
in their persons or property by violations of the Act, are authorised 
to sue, and to recover three times their actual damages, and costs, 
including a reasonable attorney’s fee. This provision reincarnates 
an old English device, and multiplies the number of enforcement 
opportunities under the Act. There was a fourth enforcement 
procedure provided in the Act, that of libel, or condemnation of 
property held under any contract or other arrangement which 
violated the Act. It was an ingenious idea, but has not proved 
to be useful. 

On the face of it, the immediate background of the Act, and 
the policy choices made by Congress in drafting it, offer several 
striking contrasts to the background and structure of the British 
legislation of 1948 and 1956. Why did Congress place its principal 
reliance on the ordinary federal courts, and why did it pass such 
sweeping legislation, absolute in form, and more complete in its 
prohibitions than comparable legislation in this and other countries? 

Congress might have used an administrative agency, like the 
Interstate Commerce Commission it had just established, or 
specialised courts, like the Restrictive Practices Court here, or our 
own Tax Court, and Court of Customs and Patent Appeals. Experi- 
ments of that kind were in fact tried from time to time in the 
United States. We had a specialised anti-trust court, called the 
Commerce Court, for a few years, and we still have the Federal 
Trade Commission, established in 1914 as a reform measure to 
improve anti-trust enforcement. But the main enforcement agency 
for the anti-trust laws was and remains that of the ordinary federal 
courts. ‘Their inherent strength in the American scheme of things 
has made them more satisfactory and more acceptable than any 
rival institution, over the long run. 

The reason for this decision, I think, is the special authority of 
the judiciary within our public law, and public life. The extra- 
ordinary importance of the American judiciary derives in large 
part from its power to declare statutes and acts of the executive 
unconstitutional. The power is a discreet one. It is exercised in 
a common-law matrix, and can only be asserted when a constitu- 
tional problem arises inescapably in the course of public or private 
gitigation. Often resisted, it has thus far always prevailed. And 
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it has become a valued, indeed an almost sacred, part of the political 
system. It is accepted by the public as a way of keeping political ° 
organs within the boundaries of their constitutional power, and of 
protecting minorities against the risk of majoritarian tyranny. The 
influence of this function colours the attitude of the American 
judges to their work, and of the public to the judges. In conse- 
quence, our judges approach their tasks with a good deal of the 
freedom and vigour which characterised the common law of an, 
earlier day. It was thus entirely natural, in the American setting,. * 
to turn the policy problems implicit in the Sherman Act over to the*® 
judges, who already had quite comparable responsibilities on their 
desks. 

If the task of enforcement was to be carried out primarily by 
judges, why wasn’t the idea of a specialised and expert court 
accepted? Part of the reason for this choice, I think, was the 
magnitude of the problem presented. If the Sherman Act was 
enforceable at all, it would be beyond the reach of a single court, 
however expert. Then too, it was felt that offences which occurred 
in different parts of the country should be passed upon by local 
judges and local juries. And finally, there was an almost instinctive 
preference for a course which would require large parts of the bar, 
the judiciary and the public to confront these trying problems, and 
to be educated in their meaning by participating in their solution. 
Per contra, there is an advantage in having technical problems 
finally resolved not by experts alone, but by the common sense of 
the ordinary judicial outlook. 

The answer to the second question—why so sweeping a dele- 
gation of powers ?—should be made in terms both of the situation 
to which the law was addressed and of the political system which 
enacted it. Congress was seeking to take a bold and massive step, 
commensurate with the visible growth of monopolies in the country, 
and the high state of public feeling on the subject. Legislative 
records in those days were not so revealing as they are today, with 
the modern development of Congressional Committees. But enough 
is available to confirm that Congress wanted to move energetically 
in altering the pattern of economic organisation. It was not 
notably precise in defining its goals, nor did it see clearly how far 
it could succeed in busting the trusts. But it wanted radical action, 
and sought to take it, through a statute whose words sounded 
comfortingly familiar to 4 group of common-law lawyers, but were 
in fact untried. The absolute declaration of illegality in the Act 
was thought by some to be at least a respectable version of the 
common law, and in the United States perhaps the dominant one, 
the rule, that is, that all general restraints of competition, as dis- 
tinguished from partial ancillary restraints, are void without regard 


* to their extrinsic reasonableness. 


There is another theme in the debates of the time. Congresq 
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wanted to give the courts discretion in interpreting the law, but 
not too much discretion. The Congressmen were seeking to confine 
the power they gave the courts, as well as to define it. They inten- 
ded to confer what is sometimes called a ‘‘ judicial’? rather than 
a ** legislative ’’ discretion, a narrower rather than a wider range 
of choice for deciding cases in terms of the judges’ own ideas of 
social and economic policy. By the logic of American public life, 
„the courts were their natural choice among possible agencies of 
-enforcements. But Congressmen are men of affairs, and realists. 
“They know that judges tend to be older men, naturally conservative 
in spirit, who often reflect the ideas of the previous generation. 
By giving them a firm rule to administer, the Congress hoped to 
keep them from straying too far from the policy it had rather 
vaguely in mind. 

For the first thirty years or so after 1890, the Supreme Court 
decided almost all the important cases which reached it in favour 
of the government. These decisions began to constitute a notice- 
able economic influence, first in the railroad industry, and then in 
other industries, as judgments multiplied, and were translated by 
counsel into the realm of advice, and later of managerial policy. 

Even more important than the immediate economic conse- 
quences of the Act, in this formative period, was the debate the 
judges conducted as to its essential meaning. Did the statute do 
no more than declare the common law rules against monopoly and 
restraint of trade for the federal realm of interstate and foreign 
commerce, where common law rules were deemed in this instance 
not to exist without legislation? Or did it assert a policy as dis- 
tinctive as its modes of enforcement? Did the word “‘ every ” in 
section 1 mean ** every,” though the Heavens fall, or some term of 
less universal implications? The inquiry focused on the chameleon 
word ‘‘reasonable,’? which the common-law judges had used in 
several senses in defining public policy towards the enforceability 
of contracts in restraint of trade. 

The controversy within the Supreme Court was resolved in 1911, 
in two decisions which have remained, for all their ambiguity, as the 
basic starting point of American anti-trust law ever since.* Those 
cases, ant most notably the Standard Oil case, announced what was 
called ‘‘ the rule of reason ” in construing the statute. The formula 
was bitterly contested at the time, as a retrograde step which 
weakened the law. But the “‘ rule of reason,” as it was announced, 
and as it has developed in the course of almost fifty active years, 
differs strikingly from the ‘“‘ rule of reason ’’ which was applied as 
a matter of common-law doctrine by some American courts, and 


3 Standard Oil Co. v. United States, 221 U.S. 1 (911); United States v. 
American Tobacco Co., 221 U.S. 106 (1911). See H. Thorelli, The Federal 
Antitrust Policy (1955); Letwin, ‘* Congress and the Sherman Act, 1887-1889 ” 

$ (1956) 28 U. of Chicago L.Rev. 221. 
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by the British courts, and which is embodied in effect in the 1948, 
and especially in the 1956 British statute. 

The American rule of reason is presented in the first place as 
an independent legislative policy, not a codification of pre-existing 
common law.* This was a distinction of importance, which freed 
the Act of a stifling potential incubus. The early cases had revealed 
that there were almost as many versions of the common law as 
there were judges. Any alternative solution would have sent our, 


judges back to the Year Books, and loaded the Act with a burden. 


of history which might well have sunk it without a trace. This 
risk was heightened by the presence on the Supreme Court of Mr. 
Justice Holmes, a considerable legal historian, and an acknowledged 
authority on the common law, who thought the Sherman Act was 
“ humbug,” and in several early cases presented a theory of the 
older doctrine that would have proved inadequate to the work 
before the courts. 

In the Standard Oil case, the Supreme Court acknowledged that 
the Sherman Act used words which took at least their *‘ rudimen- 
tary meaning’? from their common law background. It then 
presented a version of that common law meaning which few of the 
judges or professors would have recognised. The common law, 
and the statute, the court said, were concerned with one question, 
and one question only: does the restraint, viewed in its market 
setting, constitute a quantitatively significant limitation on com- 
petition? If it does, it is illegal as an *‘ undue,” and therefore an 
“ unreasonable ”’ restraint of trade. If the practice before the court 
is price-fixing, or market division, or boycott, or other conduct 
which could be considered clearly anti-competitive in purpose, in 
nature, or in actual or necessary effect, then it is ‘f conclusively ”’ 
presumed to be illegal—that is, it is illegal per se, even though the 
defendants lack monopoly power, or anything close to it, and some- 
times even if they hold relatively weak positions in the markets 
where they do business. Once the court has found an undue limita- 
tion of competition in this sense, its discretion under the “ rule of 
reason ” is exhausted. It can go no further in considering whether 
the prices fixed are reasonable or not; whether special circumstances 
in the industry, such as high fixed costs, secular decline, excess 
capacity, or the like, justify even a limited degree of co-operation 
among sellers, as in the public interest. In short, the Act did not 
forbid bad trusts, and condone good ones. It applied to all, by 
equating the public interest strictly with the elimination of sub- 
stantial restraints on competition. 

The consequence of the Standard Oil case, over the long run, 
was an essentially economic definition of the offences established 
by the Sherman Act, condemning all monopolisations, and those 


4 Cf. Wilberforce, Campbell and Elles, The Law of Restrictive Trade Practices 
and Monopolies (1957), sectaon 8. $ 
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restraints of trade, or partial monopolies, which significantly 
effected competition in the markets where the defendants carried 
on business, or, under the more limited tests of the Clayton Act, 
those restraints which were found to be probable potential clogs on 
competition in such markets. 

This gloss on the rule of reason was not to emerge clearly for 
thirty years or more, in the normal ebb and flow of the judicial 

~process. I warn you that some of my respected colleagues would 
.not accept the view I have presented, even now. Nonetheless, I 
"believe that it corresponds to the reasoning and the language of 
the 1911 cases, and, even more important, that it fits the pattern 
and doctrine of the latter decisions which derive from them. 
e The American anti-trust statutes went through several cycles 
of development and interpretation. And they were significantly 
amended by Congress, most notably in 1914, when the Clayton 
Act and the Federal Trade Commission Act were passed; during 
the Depression of the thirties, when they were virtually suspended 
in favour of compulsory cartelisation under the N.R.A.; and in 
1950, when the provision of the Clayton Act against mergers was 
revived from a condition of judicial euthanasia. 

This is not the occasion to attempt even a summary sketch of 
contemporary anti-trust doctrine, nor an appraisal of its impact 
on the economy of the United States. I should contend that we 
have at last achieved a coherent anti-trust theory. In terms of 
that theory, the various offences of the Sherman Act and the Clay- 
ton Act are distinguished largely as embodying different degrees 
or quantities of monopoly power; and many restrictive practices 
are treated summarily as illegal, without lengthy trials, on the 
ground that they are obviously anti-competitive in character or in 
necessary effect, or that they impose on rivals disadvantages not 
based on superior efficiency. The ideas of the anti-trust laws have 
spread widely throughout our public law. They play a part in 
many of the statutes which establish administrative regulation for 
the transportation and communications industries, and for banking. 
Their weight is strongly felt in our law of patents, trade marks and 
copyrights, and in other branches of law as well—the policy adopted 
for disposing of surplus plant owned by the government at the end 
of the war, for example.” 

The economic consequences of this effort, extending over seventy 
years now, are harder to evaluate, and impossible to reduce to 
statistics. The monopolies of the turn of the century have all 
disappeared, often in response to direct action under the anti-trust 


5 I have recently attempted a conspectus of the anti-trust Jaw, in Chapter 11 of 
Planning for Freedom: The Public Law of Amerncan Capitalism (1959). 
In addition to the works cited and discussed there, see two important books 
published later, Donald Dewey, Monopoly sn Economics and Law (1989), and 
Oarl Kaysen and Donald F Turner, Anti-trust Policy, An Eoonomic and Legal 

@ Analysis (1069). 
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laws. Several studies of the degree of concentration in the American 


economy show a rough balance between the forces making for ° 


monopoly, and those making for more competition. Studies of 
specific industries permit one to see the anti-trust, influence in 
action, along with the influence of changing technology, the 
development of substitutes, and declining costs of transportation, 
as a factor making for more competition in markets.* It is 


apparent to any observer that the law has denied to American, 
industry some of the easy and efficient forms of open collusion in , 


price making, such as most of those now being examined by the* 
Restrictive Practices Court here, and that it has forced business 
men interested in collusion to retreat to less obvious, and often 
less workable, procedures of co-operation. I believe that the laws 
have had a considerable effect, if not always a uniform one, on the 
evolution of the American economy, on its structure, its price 
behaviour, and its atmosphere, and have helped especially to mini- 
mize barriers to entry that might otherwise have been insuperable. 

The politics of American anti-trust are also worth noticing. 
The anti-trust laws are defended by sensitive and well-informed 
members of Congress. The state of public opinion, and the balance 
between our parties, are such as to require from a Republican 
Administration an anti-trust enforcement programme quite as 
zealous and far-reaching as the anti-trust programme of its rival. 
Even if it wished to do so, the Republican Party could not safely 
relax or amend the law without risking the accusation of favouring 
Big Business against Small—a rallying cry any sensible politician 
would much rather not have to confront. 


Tit 


The British legislation of 1948, 1958 and 1956 is the product of a 
political environment conspicuously different from the one I have 
sought to describe in Part II. And it came out of an economic 
setting which reveals significant differences as well. 

If we go back to the eighties and nineties of the last century, 
when the American anti-trust tradition took shape, several forma- 
tive differences between the relevant circumstances in the two 
countries appear. : 

In the first place nothing like the exuberant and dramatic 
American merger movement occurred in the United Kingdom. A 
few big combines were formed, it is true, but there was no general 
explosion of monopoly or near-monopoly in railroads, banking, 
steel, coal, textiles, ship-building, engineering, or other key 


8 The successive editions of Edward H. Chamberlain’s Theory of Monopolistsc 
Competition contain a most useful bibliography of literature in this field. A 
good deal of the economic impact of anti-trosi enforcement is perceptively 
reviewed in Simon N. Whitney’s recent book, Ants-trust Poltotes, American 
Hzperience m Twenty Indusires (1058), and considered in larger perspective 
by Dewey, and by Kaysen and Turner, in their books cited above, note 5. $ 
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industries. Interestingly enough, where one such company was 
e established—the Imperial Tobacco Company—it seems to have 
been created defensively, in response to a violent intrusion into the 
°” British market by the American Tobacco Company.’ And several 
of the monopolies which emerged later functioned in new industries, 
such as the chemical industry, or in the older model of the great 
colonial trading companies. Practices of collusion probably existed, 
as did certain trade tactics generally regarded as coercive or unfair 
e “blacklisting, harassment, the use of bogus independents, ordeal 
e by patent litigation, and the like. Donald Dewey concludes that 
such tactics “f were never so ruthlessly and blatantly employed in 
Britain ’’ as in the United States, ‘* although they may have been 
gnore widespread than was generally believed.”?* What documen- 
tation there is confirms that both industrial co-operation and local 
price fixing were far from rare in the British economy, in part by 
reason of the persistent survival of habits rooted in the customs 
of the eighteenth century and earlier times. But, as is so often 
the case, the facts in this Instance may be of less importance than 
what people thought them to be. Public opinion in Britain was 
not agitated, as American opinion was, by the spectre of an octopus 
of monopoly. 

Secondly, British industry, evolving from its earlier forms of 
corporate organisation without a dramatic break in continuity, was 
far more exposed to international competition, and far less protected 
by tariffs, than its American counterpart. The industrial sector 
of the American economy, conducted behind the protective wall 
of a high tariff, was then mainly oriented to a vast and growing 
domestic market. The importance of this factor in British thought 
about the monopoly problem is evident in the judgment of Lord 
Parker of Waddington in the Adelaide Steamship Company case. 
He was commenting on the concept of monopoly as a limiting 
factor always establishing unreasonableness at common law, and 
as an element in the Australian Industries Preservation Act. 
s [M]Jonopolies,’’ he said, “‘in the popular sense of the word are 
more likely to arise, and, if they do arise, are more likely to lead to 
prices being unreasonably enhanced in countries where a protective 
tariff prevails than in countries where there is no such tariff.” ° 

Thirdly, the prolonged depression of the late nineteenth century 


7 United States v. American Tobacco Co, 221 U.S. 106, 171-172 (1911). Bee 
Reavis Cox, Competition in the American Tobacco Industry, 1911-1983 (1983) ; 
W. H. Nicholls, Price Policies in the Cigarette Industry (1951); Whitney, 
op. ett. supra, note 6, Chap. 11. 

8 Monopoly sn Koonomscs and Law (1959), p. 285. Prof. G. O. Allen concludes 
that in the decades before 1014 ar se combines were important in the soap, 
alkali, explosives, salt-mining, acco, whis and cement industrieg, 

“ Monopoly and Competition in the United Kingdom,” in Edward H, 

Chamberlin, Monopoly and Competstion and their Regulation (1954), at p. 88. 

9 Attorney-General of Australia v. The Adelaide Steamship Co., Lid., [1918] * 
5° A.C, 781, 796. 
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was probably somewhat shorter and less acute in the United King- 
dom than in the United States. Depression, obviously, is a great + 
exacerbator of social tension. And in the United States much of 
the animus heightened by that experience was directed at the target ° 
of Big Business, and Big Business Men. 

From the point of view of public opinion, the immediate context 
of political action, two differences between the countries seem 
worth special notice. The mood of social protest was of course 
quite as vehement in the United Kingdom as in the United States.” * 
But it was concerned with a somewhat different combination of* 
issues and aims. 

First of all, like most modern British political philosophy, 
British opinion was not nearly so preoccupied as American political 
thinking always is with the problem of power. Many elements 
of American experience, from the federal structure of the nation to 
the pattern of the Constitution, make American politics extremely 
sensitive to the risks of concentrated power. It was historically 
natural that American opinion reacted strongly and emotionally to 
the threat of economic dominance by a small group of rich men, 
most of whom lived in New York. And it was equally natural that 
the threat of economic concentration seemed less real, and less 
ominous, in Britain. The British social order is historically 
different from the American, far more unified, and seemingly less 
egalitarian, in all its symbols of prestige. The system of Cabinet 
Government represents a unification of political power, in fact and 
in form. And it hardly seems shocking to British opinion that the 
reins of authority be held in large part by small groups, centred in 
London, trained in the same schools, and moving in the same 
society. The thought of what is now called an Establishment carries 
one set of connotations in Britain, a modern democracy which has 
used and preserved the forms of older social systems, is governed 
from one capital, and has an immense capacity to canalise new 
social forces into familiar channels, but carries quite another in the 
United States, a larger country, with many scattered centres of 
influence, governed neither from New York nor Washington, and 
obsessed with dreams of equality, and with fears of anything 
resembling the ancient oligarchy against which it once revolted. 

In the second place, the British literature of social protest to- 
wards the end of the last century was different in positive content 
from that of the United States. Its dominant voices proposed nota- 
bly different approaches to the miseries and injustices of the day. 
The Webbs and Bernard Shaw, the other Fabians, the co-operators, 
and the Toynbees were never interested in busting trusts. Socialism, 
not competition, was the favoured radical answer to concentrated 
economic power. There was therefore notably little political interest 

ein the kind of reform undertaken in the United States. The new 
Labour Party was on another track. Its members tended to regard i 
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the Sherman Act as either a sham, or as 4 superficial and fore- 
doomed attempt to interfere with the laws of history. Indeed the 
Labour Party has only recently come to the view that legislation 
to prevent restraints of competition is worth much effort, or has 
much promise. The Liberal Party was absorbed in a variety of 
other problems of great public interest. And the Conservative 
Party had not yet seen its advantage, in the spirit of Tory Demo- 
cracy, in seeking by legislation to encourage more competition, more 


` enterprise, and freer entry into the markets of the economy. 


The economists were as much against monopoly in Britain as in 
the United States. But for all their influence, they never considered 
the monopoly problem a major issue of policy for the United King- 
dom, comparable in importance to monetary policy or free trade. 

Thus it happened that in the great wave of progressive political 
action in Britain before the first war, legislation to curb monopoly 
played no significant part, even as a proposal which failed of 
adoption after a useful battle. 

This temper of relative disinterest in the problem of monopoly is 
reflected in the occasional opinions of the British courts in passing 
on restrictive practices in the law of contract, tort, conspiracy and 
property. There are not many such cases—very few, compared 
with the volume of litigation on the subject in an active commercial 
state like New York. Several factors may account for the contrast. 
The costs of litigation are reputed to be higher here than in the 
United States, and the British business man may be a less litigious 
creature than his American cousin. There may be a greater 
reluctance on the part of British business men to spoil commercial 
relations by litigation. Sir David Cairns has suggested that agree- 
ments among competitors, while frequent, were generally assumed 
to be invalid, and were therefore enforced privately, and not put to 
the test in court.*° 

The British judgments are fairly consistent in expressing a point 
of view towards the problem of restrictive trade practices which 
only a minority of American courts supported before 1890. I must 
confess, on reading over this line of cases, that I found the 
differences between their holdings and those of the American courts 
to be rather less conspicuous than the differences in language and 
reasoning. The differences in articulating the rules, however, are 
clear enough. 

The key issue in the battle over the meaning of the common law 
tradition can be seen perhaps most clearly in Judge Taft’s classic 
opinion in the Addyston Pipe case. That judgment was one of the 
most influential documents in the American debate which culminated 
in the Standard Oi decision of 1911, although the Supreme Court’s 
opinion did not fully accept Judge Taft’s view. 


10 *' Monopolies and Restrictive Practices,’’ in Morris Ginsberg, editor, Law and” 


Opinion tn England in the Twentieth Century (1969), at p. 176. 
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Judge Taft faced a contract among manufacturers of cast-iron 
pipe, largely sold to municipalities and utilities on public bidding. e 
The partners, providing two-thirds of the supply in a large area of 
the country, agreed to meet secretly in advance of the contracts 
being let, and to bid among themselves for the work. The highest 
bidder in the ring became the lowest bidder at the sale, the others 
sometimes putting in higher bids for the sake of appearances The 
winner then shared his profits with his collaborators. The plan was | 
defended on the usual grounds of preventing price wars, cut-throat , ° 
competition, economic suicide, and the like. . 

The first question the court faced was whether the Sherman Act 
went beyond the common law, or adopted common law tests. 
Judge Taft thought the Act was independent of the common law, 
but prudently put his opinion on the ground that the defendant’s 
conduct violated the common law in any event, and therefore came 
within the defendants’ theory of the statute. He distinguished 
two lines of cases in the common law, defining the public policy 
limitations on freedom of contract. The first view, which he 
supported, would confine the power to make contracts in restraint of 
trade to those situations where the restraint was ancillary to some 
other transaction—the sale of good will, for example, the dissolu- 
tion of a partnership, an employment contract involving knowledge 
of the employees’ trade secrets. Such restraints, he said, were 
permissible, but only to the minimum extent that they were 
“ reasonably ° necessary to permit the principal object of the 
transaction to be effectuated, and ‘‘ reasonably ”? confined as to 
time and space, by the nature of that transaction. In his opinion, 
all non-ancillary restraints of competition, such as agreements among 
competitors as to the prices they charged, the markets they served, 
the supply they could offer, were invalid at common law, without 
more. ‘‘ It is true,” he said, *‘ that there are some cases in which 
the courts, mistaking, as we concelve, the proper limits of the 
relaxation of the rules for determining the unreasonableness of 
restraints of trade, have set sail on a sea of doubt, and have 
assumed the power to say, in respect to contracts which have no 
other purpose and no other consideration on either side than the 
mutual restraint of the parties, how much restraint of competition 
is in the public interest, and how much is not. 

‘ The manifest danger in the administration of justice according 
to so shifting, vague, and indeterminate a standard would seem to 
be a strong reason against adopting it.’ |Y 

Be that as it may, the prevailing rule in the British courts, it is 


11 United States v. Addyston Pipe and Steel Co., 85 Fed. 271, 288-284 (C.0.A. 
6th, 1898). The opmion continued by finding against the defendants under 
their theory of the common law, on the ground that the arrangement was 
unreasonable because it gave the defendants power to fix their prices, within 
considerable limits, or alternatively, if it should be considered necessary to 
determine the question (which J nda Taft doubted), because the prices they 
fixed were unreasonably high. t 
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often said, did give precisely this gloss to the element of “f reason- 


* ableness ’? which the judges could take into account in determining 
the enforceability of contracts which had no purpose other than the 

* limitation of competition. While most of the modern British cases 
actually deal with the reasonableness of partial, ancillary restraints, 
such as those involved in the sale of a business, the liquidation of 
partnerships, the termination of employments, and the like,“ there 

„ were several dicta, and a few decisions, which support the view com- 
°” , monly asserted. The courts seemed to take this position, in partial 
*contrast to that of Judge Taft. The question of the reasonableness 
of the restriction on grounds of public policy is one of law, not of 
fact. The judges have been historically jealous of such contracts. 
Although older views were modified during the nineteenth century, 
such contracts will not be approved unless the judges are convinced 
they are reasonable, in reference to the interests of both the con- 
tracting parties and the public. Without more, restraints are 
contrary to public policy, and void, although special circumstances 
may be proved to justify them. ‘* The onus of proving such special 
circumstances must, of course, rest on the party alleging them. 
When once they are proved, it is a question of law for the decision 
of the judge whether they do or do not justify the restraint. There 

is no question of onus one way or another.’ ** Where a trade or an 


12 Or, alternatively, with the tortiousness of group refusals to desl reprisals and 


13 


other forms of “* boycott ™ or near-'' boycott.’ 
Herbert Morns, Ltd. v. Saxelby [1916] 1 A.C. 688, 707 (judgment of Lord 
Parker of Waddington). See also, Mason v Provident Clothing and Supply 
Co., Lid. [1918] A.C. 724, 788. (‘‘ The respondents have to shew that the 
restriction they have sought to impose goes no further than was reasonable for 
the protection of their Business.’’) eso views, derived from Lord Mac- 
naghten's judgment in Nordenfelt v. The Maxim Nordenfelt Guns and Ammunt- 
tion Co. Lid. [1894] A.C. 685, 565, seem to provide a basis, or at least a 
b d for the presumption of illegality m the Restrictive Practices Act, 
and for the distribution of burdens of proof it establishes. 

The matter of presumptive Ulegality, and of the onus of proof in demon- 
strating ıb, was not without difficuity before the passage of the 1056 Act, 
despite the famous passage m Mitchel v. Reynolds (1711) 1 P. Wms. 181, 192 
The most extended modern consideration of the problem appears in North 
Western Salt Company, Lid. v. Electrolytic Alkali Company, Ltd. [1914] 
A.C. 461. That case was an action for damages, arising from conceded 
breaches of a 1907 contract under which the heels oat a combination 
alleged to include substantially all the salt manufacturers of north-west 
Englarfd, agreed to purchase respondent company’s entire commercial output 
of salt (subject to a minor exception) for a four-year period, amounts and 
prices being specified. The respondents agreed in return not to sell salt, save 
as distmbutors for the combination, on the same terms as other distributors. 
Respondents exercised a repurchase option under this contract, and contro- 
versy arose as to 1ta interpretation, and also whether respondents were required 
to sign @ distributor’s agreement. ‘Respondents secretly sold salt to the trade, 
in breach of the contract. In their pleadings, after full consideration of the 
point, the respondent company did not allege the invalidity of the 1907 
contract, bat the question arose in the course of cross-examining one of 
appellants’ witnesses. Leave to amend was denied, the trial judge taking the 
view that if he was satisfied after trial that the contract wes on ita face 
illegal and unenforceable as a matter of law, he would take judicial notice cf 
this and disallow the claim. The legality of the 1907 contract, on its face a 
four-year output contract between s manufacturer and a distributive group, 
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industry has passed or is likely to pass into the hands or under the 
control of a single individual or group of individuals, or where a 
restraint of trade is likely to produce this result, the restraint may 
on grounds of public policy be unenforceable, as a monopoly illegal 
at common law and under the Statute of Elizabeth, however reason- 
able in the interest of the parties. Whether an effective attempt to 
secure such a monopoly is really being made is almost always 2 


question of fact; in cases of lesser restraint, where the risk of, 
monopoly in this sense does not arise, the judges may approve as, 
enforceable even a general restraint deemed reasonable in the» 


interest of the parties, and not otherwise injurious to the public. 
In such cases, however, where the reasonableness of a restraint 
between the parties is in issue, the parties must be seeking to prog 
tect some interest other than their advantage in avoiding 
competition: ‘‘the covenantee is not entitled to be protected 
against competition per se,” * and finally, the concept of criminal 


was deemed to turn on its connections with the distribution agreement, 
with another agreement (dated 1906), between the plaintiffs and certain thee 
salt manufacturers. Before the court could conclude that the 1907 contract 
was illegal, it should have had the distribution contract and the 1906 contract 
fully presented to it, and further, it should have had evidence as to the 
competition faced by the plaintiffs from foreign or non-member domestic rivals 
the advantages and disadvantages to the public of the arrangements made, in 
the light of economic circumstances, and the like. While the court agreed ihat 
there were instances where ıt should refuse to enforce a contract ulegal on Ab 
face, even though that fact was not pleaded, here ıt might easily lead to “ 
miscarriage of justice (p 469) to reach such a result, since plaintiff mighi 
have been able to produce evidence, had he been warned by the pleadings to 
do so, ‘‘ rebutting any presumption of illegality which might” be based on some 
isolated fact’' (tbid.). The court lacked evidence on questions of fact matenal 
to the legahty of the contract, and the pleadings " had thrown on the appel- 
lants no duty to bring forward such evidence " (p. 470). The case not being 
completely presented, it was the court's duty not to decide it on this ground. 
iscount Haldane’s judgment says that ‘‘to be valid a clause imposing a 
restraint must be reasonable, and he who says that a restraint is so must 
make ıt out” (ibid). But evidently this burden is soon discharged, in many 
instances it would seem as a matter of construing the text of the contract 
sa than of producing evidence to explain it. Then there is an onus on the 
party alleging the illegality of the contract as unreasonable with respeot to the 
public interest to show that it "is calculated to produce a monopoly or 


enhance prices to an unreasonable extent; . . . once the court is satisfied 
that the restraint is reasonable as between the parties the onus will be no light 
one ™ (p. 478). 


This distinction—that the onus of proof of reasonableness as bbtween the 
parties is upon the as ora of the contract, while its opponent bears the risk 
of not persuading the court that the contract 18 void as contrary to the publio 
interest, notwithstanding its reasonableness as between the parties—is fre- 
quently met: Morris v. Sauelby [1016] 1 A.C. 688, 706, 707 (enforceability of 
covenant restricting employment of former servant). However, the distinction 
between the two kinds of reasonableness is difficult to sustain. The rules 
confining ancillary restraints to the minimum compatible with the performance 
of the principal object of the contract derive from pee — of public policy 
—the public interest in allowing a man to pursue his g, and in 
competition as well; these are the same considerations hich emerge when the 
reasonableness of non-ancillary restraints is independently examined. 

14 Mokilistrim v. Ballymacellsgot Co-operative Agricultural and Dairy Society, 
Ltd. [1919] A.C. 548, 564, and see also, at pp. 574, 679, 682. (Rule of dairy 
co-operative held invalid on suit of farmer member, as an illegal restraint of, 


+ 
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conspiracy is not co-terminous with that of the unenforceability of 

e contracts; ‘f no contract was ever an offence at common law merely 

because it was in restraint of trade. The parties to such a contract 

° even if unenforceable, were always at liberty to act on it in the 
manner agreed.’’ 15 

From these cases there emerges, although not sharply in terms of 

holdings, the position that, in the absence of monopoly, the British 

„Courts could and should consider whether general, non-ancillary 

e contracts in restraint of competition among competitors should 

ebe upheld as reasonable, or condemned as unreasonable, in the light 

of the prices charged, the circumstances of the trade, and other 

factors of private and of public interest.** In the North Western 


3 trade, ultra vires the society, for requiring members to sell all their milk 


to a creamery of the society, 1t being impossible for a member to withdraw from 
the society without the consent of its governing committee. The rule is 
unreasonable between the parties, without regard to larger questiona of the 
public interest, as gomg beyond what 1s reasonably necessary for the pro- 
tection of the covenantee, especially in view of the rules about withdrawal, 
which virtually enslave members.) See Horwood v. Millar's Timber and 
Trading Co. Ltd. [1917] 1 K.B. 805; Joseph Evans & Co., Ltd. v. Heathcote 
1918] 1 K.B. 418 (Court of Appeal), especially at p. 484. Compare however, 
nglish Hop Growers, Lid. v. Deri 1928] 2 K.B. 174 (Court of Appeal). 

18 Attorney-General of the Goumbiabeaiih of Austraha v. Adelatde Steamship Co. 
Lid. [1918] A.C. 781, 797 (words of Lord Parker of Waddington). Bee, 
however, the judgment of Lord Dunedin m Sorrell y. Smuth [1926] A.C. 700, 
716-729, especially at 725. 

The summary in the preceding p ph draws on language used in several 
of the leading cases, particularly Adelaide Steamship Co., Mason, Morris, 
Northwestern Salt, and McHihstnm. 

10 Among the few cases which may be read to uphold non-ancillary agreements 
restraining competition are Wickens v. Evans, 8 Y. and J. 818 (Exch. Pleas, 
1829) (general demurrer denied to counts of declaration ın assumpsit alleging 
breach of agreement among three trunk and box makers not to compete with 
each other in designated parta of England, there being no risk of monopoly, or 
clearly defined collective restraint on the entry of rivals; agreement good 
against demurrer as & '‘ partial’’ restraint, on the consideration of the mutual 
advantage of the parties, in the absence of a showing of disadvantage to the 

ublic}; and perhaps Shrewsbury and Birmingham Ry. v. London and 
orthwestern Ry. (1851) 21 (8) L.J.Q.B.(n.s.} 89, a brief opmion overruling 
a demurrer ın e sut on an agreement between two railroads not to compete 
on @ particular line, there being no risk of monopoly, or of depriving the 
public of the benefits of competition generally; the agreement ‘'1s no more 
illegal than ıt would be for two persons engaged in trade to agree that one 
shall not exercise his trade nor compete with the other in a particular district "’ 
(p. 98); English Hop Growers, Ltd. v. Dering [1928] 2 K.B. 174 (Court of 
Appeal} (hop-growers co-operative, established as exclusive agency for the 
sale of the members’ crops, sues for liquidated damages under the contract, 
defendant having sold his hops independently. There was no argument to the 
reasonableness of the contract in the public interest; ıt was held not to be 
unreasonable between the parties). 

Mogul Steamship Co., Lid. v. McGregor, Gow d& Co. [1891] A.C. 25, may 
possibly be classed ın this group, although ıt is by no means apparent that a 
person injured as a result of others aking a contract unenforceable among 
themselves as ın unreasonable restraint of trade 1s tpso facto entitled to sue 
for damages or an myjunciion, in the absence of a statute (see Lord Field's 
remarks at p. 57), or a showing of something that could be identified ns 
‘‘malice’’ rather than commercial rivalry. Unless the element of combina- 
tion made a difference, absent monopoly or near-monopo!ly, the legality of a 
clause ın a contract of carriage offermg s lower rate for exclusive dealing 
would seem a problem in interpreting ‘‘ ancillary '’ contracts, in Judge Taft's 
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Salt Co. Ltd. case, for example, which turned in the end on a 
question of pleading, Lord Parker of Waddington remarked, ‘“ The - 
competition between salt producers within the area covered by the 
agreement ..., either inter se or with salt producers outside this ` 
area may have been so drastic that some combination limiting out- 
put and regulating competition within the area so as to secure 
reasonable prices may have been necessary, not only in the interests 
of the salt producers themselves, but in the interest of the public 
generally, for it cannot be to the public advantage that the trade af“ . 
a large area should be ruined by cut-throat competition.”’ *” ° 
This line of thought does define a difference between the 
common law in Britain and in the United States, and between the 
British law and the law of the Sherman Act. The approach of 
the British courts helps to fix the approach taken in the British 
statutes of 1948 and 1956. 


sense of the term. The facts in the Mogul case should be recalled in this 
connection. The case denied both damages and an injunction to a plaintiff 
shipping company against the programme of the defendants, a ‘‘ conference ” 
comprising a large number of the independent, regular shipping lines ponang 
year-round service to Hankow and Shanghai. The conference members offere 
a 5 per cent. discount to shippers who dealt exclusively with them, to the 
disadvantage of plamtiffs and other '‘ tramp ’’ operators who sought to share 
the China tes trafic during its annual six-weeks peak season. There was no 
showing of malice, beyond defendants’ desire to secure for themselves as much 
of the tea shipped from Hankow as their ships could carry, nor of monopoly, 
since the court assumed that entry into the business was easy, and (p. 50) that 
competition would naturally increase if rates rose. 

ttorney-General of Australia v. Adelaide Steamship Co. [1918] A.C. 781, 
rests on the Australian Industries Preservation Act, whose criteria, the Judicial 
Committee of the Privy Council held, were different from those of the common 
law and of the Sherman Act. 

See, denying the claim, Master, Wardens and Society of the Mystery of 
Gunmakers V. fell (1742) Wiles 884 (by-law of Gunmaker’s Company goes 
beyond the reasonable regulation of the trade in protecting the public against 
defective gun-barrels by forbıddıng any members to sell barrels to non-members 
in London or within four miles, there being no reason to suppose that non- 
members cannot fit gun-barrels to stocks as well as members); Kores Mfg. Co., 
Ltd. v. Kolok Mfg. Co., Ltd. [1958] 2 All E.R. 65 (Court of Appeal) (agree- 
ment among two important competitors in an industry of twenty firms not to 
employ each other's former employees for a period of five years from the termina- 
tion of se Ar held to go beyond reasonable protection of missible 
interests); McHlistrem v. Ballymaosiltgott Co-operatsoe Agricultural and 
Dairy Society, Ltd. [1919] A.C. 548, summarised in note 14 supra; Joseph 
Evans & Co., Ltd. v. Heathcote [1918] 1 K.B. 418 (Court of Appeal). 

Nor is Sorrell v. Smith [1925] A.C. 700 a clear instance, since it involved a 
contest between rval boycott policies in the same trade, and may have held no 
more than that plaintiff, having unclean hands, could not obtain injunctive 
relief. Plaintiff was one of a group of retail newsagents in London. They 
sought to control the number of newspaper shops by collectively refusing to 
buy from wholesale newsagents who desit with retailers opening new shops 
without their permission. Plaintiff, for the group, ceased buying from R., 
because R. had sold to an unsuthorised shop, and began to buy from W. Defen- 
dants, a committee of the newspaper publishers, countered by threatening to 
cut off W.'s supply unless W. sed to sell to plaintiff, for the purpose of 
restoring plaintiff's custom to R., and frustrating the retail newsagents’ 
boycott policy. Plaintiff's attempt to restrain defendant publishers from 
putting economic pressure on W., so that the retailing group could freely put 
economic pressure on R., failed. 

17 [1914] A.C. 461, 479-480. 
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What would seem more important than this difference in the con- 
* tent of the word ‘‘ reasonable ’? was the difference between the two 
systems in modes of enforcement. After 1890, the American courts 
faced a wide range of cases, largely selected by the Government for 
their public importance, and exploring every aspect of the economic 
problem of monopoly. The British courts dealt with only a trickle 
of cases, brought by the happenstance of private litigation, and 
„ largely concentrated on the fringes of the problem. They were 
°” , hardly cases which might have led the British judges to consider 
*whether they really meant what they occasionally said about the 
possible reasonableness of non-ancillary restrictive arrangements 
among competitors, 

e The first of the Committee Reports which led to the 1948 legis- 
lation was filed in 1919. It proceeded from the investigation of 
profit levels during the First World War. The Committee on 
Trusts commented that trade associations and combines “ are 
rapidly increasing in this country, and may within no distant period 
exercise a paramount control over all branches of British trade.” 
Academic study of the problem, following Marshall’s lead, developed 
slowly but steadily, with the work of Sargent Florence, Macgregor, 
Plant, Macrosty, Allen, and the Robinsons. They prepared the 
way for the present wealth of monographic investigations, which 
now constitute a considerable part of the literature of British 
economics. And a series of Committees and Commissions continued 
to examine various aspects of the problem, especially the vexed 
matter of resale price maintenance. Neither the twenties nor the 
thirties proved to be times for action on this front. Britain’s pain- 
ful and depressing ordeal of the twenties was dominated by other 
issues, and by the attitudes which had crystallised earlier. During 
the thirties, the setting of the problem of industria] organisation in 
Britain changed. Free trade was abandoned; co-operation among 
domestic competitors continued to increase, unrestrained by counter- 
vailing effort; and there was more and more British participation in 
European cartels. And what might be called the Keynesian period 
in the orientation of economic policy began, with far-reaching con- 
sequences in thig as in other areas. The British White Paper on 
Employment Policy in 1944 suggested two aspects of the monopoly 
problem which have played a considerable role, I should guess, in 
the development of Britain’s vigorous and confident post-war 
economic policy: the potentialities of more competition in keeping 
prices down during periods of near inflation; and the advantages of 
competition over monopoly in permitting the economy to adjust 
quickly to programmes of stabilisation and growth based on the use 

of fiscal and monetary policy. 
Confronting the prospect of post-war inflation, the 1944 White 
. Paper urged caution and moderation in wage and price policy. One 
could hardly admonish trade unions not to press for higher wages 
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without contemplating the forces which may lead to rises in the 
price of goods. Beyond its precatory words to labour and to busi- ° 
ness, the White Paper commented on the apparently cumulative 
growth of monopolistic arrangements and influences jn the British 
economy, and promised that the Government would look into the 
question further, and consider the possibility of public action against 
monopoly and restraints on competition. 

The second theme of the White Paper—the superior cyclical , 
resilience of a more competitive economy—was barely hinted at in. 
the document, and was certainly not developed. The relationships ° 
between market structure and the course of the trade cycle have 
been a neglected problem in economic theory. But the suggestion 
of the White Paper is certainly not implausible, both from the 
point of view of the flexibility of the economy in responding to 
‘moves of fiscal and monetary action, and, perhaps more important, 
as a factor in the complex sociological process of innovation and 
productivity.** 

The inflationary bias of post-war full employment, the increasing 
urgency of British concern with productivity in the struggle for 
export markets, and, more recently, the articles, books and dis- 
cussion stirred up by the Reports of the Monopolies Commission 
and judgments of the Restrictive Practices Court, have tended to 
bring the monopoly question for the first time into the forefront 
of consciousness in British thinking about economic policy. Develop- 
ments in political thought about economic problems served to rein- 
force this professional and governmental interest, and to give it a 
wider popular base. As the Labour Party’s programme of nationali- 
sation began to meet increasing political and intellectual resistance, 
it was natural for some members of that Party to become more 
and more attracted to anti-monopoly legislation as an alternative. 
This swing of the pendulum in public opinion was heightened by 
the unpopularity of direct controls as a means for dealing with the 
price consequences of excess purchasing power. Although the theory 
was wrong—-under the pressure of excess purchasing power, prices 
seem to rise more in competitive than in monopolistic markets—it 
was widely believed that competitive market freedom, reinforced 
by the influence of legislation, could help to limit the price impact 
of excessive spending. Both in Britain and on the Continent, one 
of the recurring themes in discussing programmes for broader trading 
areas is the importance of international competition in keeping 
prices down. Then again, other countries, and the European 
Economie Community, were experimenting with anti-monopoly 
legislation, and visiting Americans never fail to preach its virtues. 
This trend in post-war thought, and law, was emphasised by the 


+ 


e 18 I have tried to review this web of issues in Chapter 10 of the book referred io 
in note 5, supra. I should perhaps warn any curious reader that I am 
rewriting the chapter. 
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prolonged and thus far ineffective efforts to secure an international] 
treaty against restrictive business practices, first through the 
Havana Charter, and later through a special United Nations 
Committee. . 

Against this background, the British Monopolies and Restrictive 
Practices (Inquiry and Control) Act of 1948 was passed, to be 
amended slightly in 1958, and substantially changed in content and 


. procedure by the Restrictive Trade Practices Act of 1956, following 
. on the important Report of the Monopolies’ Commission on 
* Collective Discrimination, in 1955. The 1948 Act, in retrospect, 


seems to have been primarily an attempt to explore the realities of 
the problem in depth—a research effort, intended to accumulate 


enformation on the basis of which policy might later and more 


rationally design a suitable law. In that perspective, the 1956 Act 
appears as a first, but probably not the final response of the British 
Parliament to a problem whose contours are only beginning to be 
revealed. 

This is not the occasion, nor is there need here, for a detailed 
description of the plan of these two statutes, and of the ideas they 
embody.’® Suffice it to recall for present purposes that the British 
law now establishes four distinct procedures and standards in this 
field : 

First, certain classes of agreements or arrangements among 
competitors in the production and supply of goods in the United 
Kingdom must be registered under the 1956 Act, when they contain 
€ restrictions ’’ 7° as to prices, terms of sale, the kinds or quantities 
of goods to be produced, the use of processes, customers, or areas 
where sales or purchases can be made. Once agreements are regis- 
tered, the Registrar, whose important office is established by the 
Act, must bring proceedings to test their validity before the Restric- 
tive Practices Court, consisting of lay and legal members. While 


19 In addition to the several useful legal treatises already available on the statute 
and its interpretation, reference should be made at ieast to C. Grunfeld and 
B. S. Yamey, ‘' United Kingdom,” in W. Friedmann, editor, Anti-Trust Laws, 
a Comparative Symposium (1968), p. 840 and * Restrictive Trade Practices Act, 
1986 '* [1956] Publsc Law 818 ; E ©. Allen, ‘‘ Monopoly and Competition n 
the United Kingdom,” in Edward H. Chamberlain, editor, Monopoly and 
Competition and their Regulation (1064), p. 88 (also contains a useful biblo- 
graphy at at p. 106-109); John Jewkes, " British Monopoly Policy, 1944-1956,” 

rnal of Law and Economos 1 (1958); 8. R. Dennison, ‘‘ The British 
Restrictive Trade Practices Act of 1956,’’ 2 Journal of Law and Economics 64 
(198); D. Cairns, ‘* Monopolies and Restrictive Practices ’’ in M. oe 
editor, Law and Opinion sn England in the Twentieth Century (1959), p. 173. 
C. Grunfeld, ‘‘ Anti-trust Law in Britain since the Act of 1056,'' 6 Amer. 
of Compar. Law 489 (1867) ; A Sutherland ‘The Restrictive Practices Court 
and Cotton Spinning,” 8 J. of Ind.Econ. 58 (1959); A. Hunter, *' Competition 
and the Law, 27 Manchester School 52 (1958); J. B. Heath, ' The 1956 
Restrictive Practices Act: Price Agreements and the Public Interest, = 97 
Manchester School 72 (1959); J. T. Craig, ** A Survey of Recent Case Law, . 
18 Northern Ireland Legal Quarterly on” cree I have also had the advan- 
tage of reading unpublished papers by A. Beacham and T. Wilson. 

20 ia., "any negative obligation, whether express or implied, and whether 
absolute or not’’: s. 6 (8). 
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the Act does not so specify, the Registrar acts in these proceedings 
as something like a Public Prosecutor, in most instances thus far 
opposing a declaration of legality. The court must then determine 
whether the proponents of the agreement have met their burden of 
proof in establishing that it is in the public interest. Under the 
Act, it is presumed that a registered agreement is contrary to the 
public interest unless the court is satisfied under section 21 on any 
one or more of seven defined grounds of possible reasonableness , 
which might justify the restriction,» and is further satisfied that. ° 
the restriction is not unreasonable, having regard to the balance” 
between these seven considerations and the interests of the consum- 
ing public, or those of actual or potentia] competitors of the respon- 
dents, not parties to the agreement. Under this Act, as of August 

7, 1959, agreements were registered, of which 600 were abandoned, 
cancelled, or allowed to expire. One hundred and thirty more 
agreements had by then been presented to the court, or were being 
prepared for presentation, and it was thought that their fate would 
govern that of 1,050 other agreements on the register. The remain- 

ing group of 400 agreements were being studied, according to the 
Registrar.*? 

Secondly, the Act of 1956 authorises individual enforcement of 
resale price Maintenance agreements, and prohibits their collective 
enforcement, authorising the Crown, apparently in the High Court, 
to enforce this provision by proceedings for injunction. 

Thirdly, the Monopolies Commission retains jurisdiction in cases 
under the 1948 Act, which are not covered by the 1956 Act. More 
concretely, this means that in the absence of a registrable agree- 
ment, the Commission has the power to make investigations, and 
to report back to the Board of Trade, when the Board asks it to 
determine whether the public interest is being served by an indus- 
try where one company, or any interconnected group of companies, 
produces more than one-third of the goods supplied to any British 


21 The famous ‘‘ gateways’ of s. 21 (1). They are (a) that the restriction is 
reasonably necessary, in view of the character of the goods, to protect the 
public against injury in connection with the consumption, installation or use of 
the goods; (b) that the removal of the restriction would deny the public “ other 
specific and substantial benefits or advantages enjoyed or likely to be enjoyed ”’ 
by them; (co) that the restriction ıs reasonably necessary to counteract 
measures taken by a person not party to the agreement, with a view to 
presenting or restricting competition in the parties’ business; (d) that the 
restriction Is reasonably necessary to enable the parties to deal fairly with 
“ preponderant ’’ suppliers or purchasers; (e) that the removal of the restriction 
would be likely to have & serious and persistent adverse effect on the average 
level of unemployment in the areas affected by the agreement or (f) to cause 
a reduction in the volume or earnings of a significant export business; or 
(g) that the restriction is reasonably required in connection with the main- 
tenance of another restrictive agreement approved by the court. See 
B. 8. Yamey, ‘‘ Restrictive Agreements and the Public Interest: a Critique of 
the Legislation *’ [19860] Publie Law 152. 

22 These figures come from a paper ‘ Progress under the Restrictive Trade 


Practices Act, 1956” delivered by the Registrar, Mr. R. L. Sich, before s 
Bection F of the British Association, September, 1959, and kindly made 
available by him in manuscript. n 


7 


Serr. 1960 RESTRAINTS OF COMPETITION 501 


market, home or export. When such Reports are made, they may 
* be laid before Parliament by a competent authority, and such 
recommendations by way of remedy as Parliament may approve can 
be carried oyt by the Executive. Beyond this power to act on 
reference in the case of particular industries, the Commission may 
under section 15 make general studies, at the request of the Board 
of Trade, such as its important study of Collective Discrimination. 
. And fourthly, considerable common law jurisdiction remains after 
.the passage of these statutes—perhaps unimpaired common law 
*jurisdiction, at least in theory, as some commentators have 
suggested.”* 

On the face of it, the system for investigation and enforcement 
established by these two statutes is not complete. It does not 
purport to deal with all, nor even with almost all, aspects of the 
economic problem of monopolisation and restraints on competition. 
Earlier studies, and the useful reports of the Monopolies’ Com- 
mission, document significant tendencies towards monopoly and 
concentration of power, and widespread habits of restriction in the 
British economy. Many of the most significant questions raised 
by this panorama are either exempt from both statutes, or are 
remitted to the Commission under the 1948 Act. Mergers, mono- 
polisations, tying clauses, the abuse of patent rights, discriminations, 
arrangements in the export trade, for example, seem to be left 
entirely or partially in limbo, or most doubtfully be squeezed into 
one or the other of the statutes, by heroic construction. 

Secondly, and on this point I want especially to keep Professor 
Higgins’s bad example firmly before me, both the enforcement pro- 
cedure of the Monopolies Commission and that of the Restrictive 
Practices Court raise serious doubts on grounds of efficacy in the 
light of American experience. 

The complex procedure of the Monopolies Commission, as Mr. 
Yamey has pointed out,” raises difficult and embarrassing questions 
for the Executive, by making every attempt at action under the 
1948 Act a political event. The problem of political pressure would 
be even more acute for members of Parliament, should the procedure 
be much used, for the parties in interest would naturally turn for 
help in many instances to members of Parliament, either as con- 
stituents or as friends. Yet a political appeal is the only possible 
appeal under the Act from a Report of the Commission. I cannot 
imagine this enforcement procedure to be a practical or satisfactory 
way for dealing with large numbers of problems over the long run, 


23 See, e g., Wulberforce, Campbell and Elles, The Law of Restrictive Trade 
Practices and Monopolies (1957), sections 4, 201. 

24 See D. Burn, editor, The Structure of British Industry (1958); R. Evely and 
I. M. D. Little, Concentration in British Industry (1960); P. E. Hart, 
‘Business Concentration ın the United Kingdom,’’ 128 J. Royal Statsstical 
Soctety 50 (1960); P. L. Cook and R. Cohen, Effects of Mergers (1968). 

25 B., §. Yamey, in ‘* United Kingdom,” op. cit. supra, note 19, at pp. 884-390. 
See also, 8. R. Dennison, op. cit. supra, note 19, at 65. 
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from the point of view either of the government or of the individuals 
concerned. After all, private business affairs may be transformed 
or reorganised in the end by executive order under the 1948 Act, 
without an opportunity to have the evidence of the responsibility 
of the individuals concerned reviewed by ordinary appeal. 

The judicial procedure of the Restrictive Practices Court seems 
more promising to an American eye.** Here the question in my 


mind is whether the standard of judgment in section 21, codifying e 
in considerable part Lord Macnaghten’s philosophy in the Nordenfelt . 
case, does not require too much of the judges. Their task is not ° 


the difficult but finite one of determining whether competition has 
been substantially restrained, but the almost boundless question 
whether such restraints, when established, are in the public interests 
It is already clear under section 21 that the court will consider 
whether prices are ‘f too” high or “too” low during the period 
being studied.*”7 The American courts have consistently said that 
they would not and could not make such determinations, since 
prices which seemed reasonable today might become unreasonable 
tomorrow, so long as the power to fix them survived.7* How the 
competing values of section 21 are to be balanced by the court is 
not yet clear. Several observers have commented that the range 


26 Much of the objection to action by the Monopolies’ Commission under the 
vague formulae of the 1948 Act 1s cured by the more specific definition cf 
legislative policy ın the 1956 Act. A good deal of the debate as to whether ıt 
18 constitutionally appropriate or politically wise to delegate ‘‘ policy-making ' 
functions to the Judiciary, or to an administrative tribunal, derive from the 
fact that the 1048 Act was essentially one to suthorise investigation, not a 
statement of policy, such as that through which the Congress delegated 
enforcement responsibility to the judges under the Sherman and Olayton Acts, 
and the comparable delegation by Parliament in the 1966 Act. The debate ta 
also featured, however, by traces of the ancient popular myth that judges do 
not “‘ make,” but only " find’ the law, and that they should not be con- 
cerned with issues of * policy,” as sha, Su from “law.” The naiveté 
of such views does not require comment. Experience in this as in other fields 
of legislation confirms that direct action by government departments is an 
almost unworkable procedure for carrying out policies of this kind, and that 
either administrative or judicial methods are almost indispensable if a legis- 
lative programme is to be consistently and fairly applied to a wide range of 
complex factual situations. 

27 Re Yarn Spinners’ Agreement [1950] 1 All E.R. 299; L.R. 1 R.P. 118, for 
example, does not finally clarify whether the agreement was held ilegal 
because all minimum price-fixing is a statutory detriment; because the 
minimum prices actually set in this case were actual prices, higher than they 
would otherwise have been; because the minimum prices were calculated im 
accordance with a formula which the court regarded as yielding an ‘‘ artific:al 
figure calculated on a hypothetical average cost '’ (p. 812), and not a genuine 
stop-loss scheme which might have been acceptable (p. 818); or because the 
prices fixed were in some sense " too '’ high, or at least higher than they would 
have been in a free market (p. 814). Bee also Re Water-Tube Boslermakers’ 
Association's Agreement 19%] 8 All E.R. 257; L.R. 1 RP. 285, 885, 841, 
Re Blanket anufacturers' Agreement [1959] 2 All E.R. 1; L.R. 1 
R.P. 208; Re Wholesale and Retail Bakers of Scotland Association's Agreement 
[1960] L.R. 1 R.P. 847. 

38 United States v. Trenton Potteries Co., 278 U.B. 893 (1927); United States v. 
BSocony-Vacuum Oil Co., 810 U.S. 150 (1940); Krefer-Stewart Co. v. Joseph E. 
Seagran £ Sons, 840 U.8. 211 (1961). 
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of choices open to the court under section 21, and the comparable 
range of choices open to the Commission under section 6 of the 1948 
Act, are so much a matter of discretion, that no case can become 
a precedent for any other case under either statute, and that no 
tational co-ordination of the enforcement policy of the law could 
be achieved by appellate review. 

Risks of this kind may not materialize if the lead of some of the 
early cases decided by the Restrictive Practices Court is pursued. 
These crisp and vivid judgments, especially that in the Yarn 


*Spinners case, are in the finest style of British statutory interpreta- 


tion, and represent the common law instinct for policy at its vigorous 
best. But the Boilermakers’ case has somewhat fudged the line 
marked out by the Chemists’ Federation and Yarn Spinners.** And 
there is no a priori ground to suppose, until the higher courts have 
spoken, that the presumption of illegality under section 21, the 
weight to be given by its last paragraph to the public interest in 
price competition, and the extent of the respondent’s burden of 
proof, will have the all but conclusive force given them in Yarn 
Spinners. 

Suppose, however, that this should turn out to be the case. 
What then? Let us suppose, that is to say, that most registrable 
agreements are found on inquiry to be against the public interest. 
Suppose that the custom of making open agreements for the self- 
regulation of competition is substantially weakened in British 
business practice. Would that result solve the problem to which 
the statute is addressed and substantially increase the degree of 
competition in the British economy ? 

Economic studies indicate that in many British industries the 
degree of concentration is quite as high as in the American economy, 
and that in important sectors a large part of market supply is 
offered by not more than three, four, five or six firms.°° By reason 
of their small number, these firms have a considerable capacity to 
avoid price competition, by finding forms of co-operation, without 
open collusion which could permit each competitor to guess with 
some assurance as to the policy of his rivals, and as to his rivals’ res- 
ponse to a move of his own. The British people have earned, and 
deserve, an enviable reputation for respecting the law. But would a 
group of oligopolists violate the law, in such circumstances, if they 
gave up their older agreement, and fell back on one or another of the 
familiar patterns of loose but effective oligopoly co-operation? 
They might use direct price leadership, announced lists, basing-point 
practices, statistical exchanges, customary discounts, or other 
common means for minimizing uncertainty.** Or equally, would 
3° Re Chemasts’ Federation Agreement (No. 2) [1958] 8 All E.R. 448; L.R. 1 R.P. 

75, and cases cited in note 27, supra. Sea B. 8. Yamey, ‘* Water-Tube 

Boilers: Contradictions and a Paradox,” 28 M.L.R. 79 (1960). 

30 Bee studies referred to in note 24, supra. 


31 See, for example, ‘‘ Restrictions off the Register,” 195 Economeg 267 (April 16, 
1960), reporting on the development of ‘' open-price ” plans. 
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they be violating the present law if mergers brought the number 
of companies in a market down to the level which would make 
co-operation of this kind irresistibly tempting, without the formality 
of agreement? 

Before such a development, the law could take Wo lines. By 
interpreting section 6 of the 1956 Act broadly, it could move to find 
registrable as ‘‘ arrangements,” or as “‘ trade association recom- 


mendations,” ‘‘ express or implied,” a wide variety of intangible. 
but effective techniques for organising and disciplining the modes of. ° 


competition in markets “‘ of the few.” Alternatively, the courts” 


could refuse jurisdiction under the 1956 Act for a considerable class 
of such problems, on the ground that they involve arrangements too 
impalpable to be registered, and remit them either to the Monopoliesé 
Commission, if they could be reached under the 1948 statute, or to 
effective immunity if they cannot be so reached. 

But can the British law as now framed undo mergers, or break 
up monopolies or near-monopolies, if found to be against the public 
interest? Section 14 of the 1948 Act seems to include in its defini- 
tion of the public interest ‘‘all matters which appear in the 
particular circumstances to be relevant’? to the following issues, 
among others: the most efficient and economical possible production 
at prices which best meet requirements; the organisation of industry 
and trade in such ways as best encourage progressive increases in 
efficiency and new enterprise; the fullest use and best distribution 
of resources, the development of technical improvements, expansion, 
and the opening of new markets. Section 7 gives the Commission an 
apparently comprehensive power to make recommendations for action 
to be taken “ to remedy or prevent any mischiefs which result or 
may be expected to result” from Conditions or acts found to be 
against the public interest, ‘ whether under this Act or otherwise,” 
by public authority or by the parties. But section 10, enabling a 
competent authority to make orders “‘ for the purpose of remedying 
or preventing any mischiefs which in their opinion result or may be 
expected to result ”? from conditions found to be against the public 
interest, appears to be much more limited. The five operative 
subsections of section 10 (2) deal with the enforceability of agree- 
ments or arrangements, withholding goods, preferences amd tying 
clauses, and there is no catch-all clause that might give section 10 
the same scope as section 14. It would appear that “‘ orders ’? under 
the 1948 Act are more narrowly confined than the ‘* recommenda- 
tions ’? made possible by section 7. 

The distinction has not so far been of importance in the circum- 
stances of particular investigations. And in any event, such recom- 
mendations, whether for action under section 10 or otherwise, would 
require special legislation before they could be made effective, 
“ situation by situation. 

Whether the present statutes provide even a theoretical remedy 
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against mergers, monopolies or near-monopolies, it is difficult to see 
* how they would permit either the court or the Commission to deal 
with some of the most pressing problems of oligopoly, which are 
among the most important economic aspects of the monopoly 
problem in all modern economics. 
A large part of the litigation under the Sherman Act has been 
concerned with problems of this kind—that is, with determining 
whether a given plan or pattern of action in a market of the few was 
-in fact a collective programme which significantly interfered with 
“the price mechanism. These cases were often difficult to decide, for 
the programmes in question frequently had other purposes or effects, 
and they were defended by the same anthology of bad but plausible 
economic arguments which have bombarded the Monopolies Com- 
mission, the Restrictive Practices Court, and the High Court. But 
the task of the American courts under the Sherman Act is finished 
when they find a concert of action which can be brought within 
reach of section 1 of the Sherman Act as a combination, and found 
to constitute a significant limitation on competitive conditions. 
With these questions in mind, the American courts have studied 
plans for disseminating statistics, joint buying and selling arrange- 
ments, programmes requiring the public announcement of prices, or 
adherence to announced prices, basing point price plans, and other 
devices and arrangements which may reduce the effective number of 
sellers or the independence of their price policies. 

Even if such situations could be brought within reach of either 
British statute in the absence of fairly clear-cut agreements, would 
the statutory criteria of the public interest suffice? Patterns of 
market behaviour of this kind affect not only the short-run impl- 
cations of the monopoly problem—whether prices and output are 
higher or lower than they would be under competition—but the 
infinitely more important long-run consequences of monopoly, in its 
generic sense: the entry of new firms, and the rate of growth of 
old ones; the pace of innovation; and the strength of economic 
incentives to adopt cost-reducing changes in technique and in 
management. I am inclined to guess, for example, that the greatest 
sin of co-operative oligopolies, in America at least, during the post- 
war period, has been a tendency to keep prices too low, rather than 
too high. Economic ‘“* statesmanship,” the pressure of public 
opinion and of labour relations, the admonitions of ministers, and 
a strong long-run economic interest in discouraging the entry of 
rivals, have all combined to lead such groups to price ‘f modera- 
tion,” as it is called. Such policies might well meet with the 
approval of the Monopolies’ Commission and the Restrictive 
Practices Court, if they could be brought before it. But in the long 
run they would distort the flow of capital, and affect the rate of 
growth of the economy in ways which may do very great damage, @ 
indeed. 
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IV 


To what conclusions does this comparison lead? Both legal systems 
now face the same series of problems—difficult, interesting, and 
important problems of economic and of social policy. ‘They include 
issues of efficiency in the short-run and long-run use of resources, 
issues of fairness in opportunity, issues of political principle in the 
dispersal of power. Hach system has approached these problems 


differently, despite the fact that we shared the common law of the ° 
subject and all that went into it. Differences in experience,, 


differences in opinion, differences in intellectual climate have 
affected the course of events. The contrast offers an intriguing 
subject to the historian and theorist of law, and to those interested 
in observing the many-sided interaction between law and the society 
it serves and helps to govern. 

I doubt whether comparative studies of this kind should be con- 
sidered a final stage in the quest for law reform. They can be of 
value, rather, in helping to formulate the issues, in distinguishing 
the relevant from the irrelevant, and in achieving a clearer defini- 
nition of ends and of means. And they should help to identify the 
problems on which more knowledge is needed before change within 
each system according to its own genius can and should be 
undertaken. 

This, I take it, is one of the justifications for the academic study 
of social policy. 

Evucense V. Rostow.* 


* Professor of Law and Dean of the Law School, Yale University; during the 
academical year 1969-1960, Fellow of ma 8 College and Pitt Professor of 
American History and Institutions, Cambndge. This paper is a revision of a 
lecture given December 1, 1959, ‘at the London School of Economics and 
Political Science, University of London, and developed through several drafts, 
under the hospitable pressure of speaking engagements at Birmingham, 
Cambridge, Belfast, and Bristol. I should like to express my gratitude to 


.my hosts on these ble occasions, both for their kindness, and for 
ee me to consi some familiar problems in what was for me an 
amilar and ayaa context. 


. . THE EICHMANN CASE 


Tue Israeli announcement that Karl Adolph Eichmann was to stand 
trial in Israel] for his part in the liquidation of the Jews during the 

a Second World War raises ethical, political and legal problems. 

- © It may well be that Israel has many moral grounds for seeking 
“justice against this ‘‘ enemy of the Jewish people.” This paper will 
not, however, examine such claims, nor is it concerned with the 
Security Council discussion of the Argentine-Israe] dispute con- 
sequent upon Hichmann’s removal from Argentina and his trans- 
portation to Israel. It is true that the speeches in the debate were 
full of legal argument, with constant reference to the rights of both 
states in international] law, and with some representatives expressing 
the view that the Israeli apology constituted sufficient reparation. 
The vote of the members of the Council, however, was not based on 
legal considerations. The Security Council is a political body, not 
a court of law. Its members are states represented by political 
officials who cast their votes in accordance with the instructions 
they receive from their foreign offices, and these instructions are 
based on the political motivations of the state concerned.! Similarly, 
it was political convenience which led Israel and Argentina eventu- 
ally to announce that, in accordance with the resolution of the 
security council, they regarded the incident as closed. 

In this paper only two aspects of the legal problems involved will 
be examined. First, there is the issue of the forcible removal of 
an individual from one state in order that he may stand trial in the 
territory of another. Secondly, there is the question of the claim 
by a state to exercise jurisdiction over an alien for crimes committed 
abroad against individuals who did not possess the nationality of 
the state which seeks to try the alleged criminal. 


ABDUCTION 


International law recognises that every state is completely sovereign 
within its own territory. This sovereignty, normally speaking, is 
only limited by treaties regulating specific issues, or by customary 
law concerning such matters as the immunity from jurisdiction of 
diplomatic representatives or foreign state organs. A state is 
therefore entitled to give asylum to those who seek it, or to admit 
only such aliens as it may feel inclined to allow into its territory. 
Generally, asylum to an alleged fugitive criminal is only restricted 
in accordance with the terms of an extradition treaty between the 


a 
1 Bee, e.g., the Joint ew Opinion on Admission of a State to Membership 
in the United Nations, I.C.J. Reports 1948, p. 82, at p. 86. 
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state of refuge and the demanding state,’ or by a specific agreement, 
such as that relating to the surrender of named war criminals after * 
the Second World War.’ Similarly, it is only when special agree- 
ments exist that aliens are admitted into a state without visas. 
Even then, the states concerned normally retain the right to exclude 
any intending visitors whom they consider to be undesirable. 

When private individuals smuggle their way into a foreign state 
they may well be breaking that state’s laws, but their action does , 
not involve the international responsibility of their home state. Tf, , ° 
on the other hand, the aliens were acting with the connivance or on * 
the initiative of their home state, the international responsibility of 
that state would be involved if any breach of the local law was 
intended to be the result of the incursion. It is obvious, of courses 
that the kidnapping of a national, or of a refugee alien, would 
constitute such a breach of law. In the latter part of the nineteenth 
century and during the early years of the twentieth century such 
kidnappings were not unknown between the United States and 
Mexico and even between the United States and the United 
Kingdom.*® Perhaps the most famous of such international kid- 
nappings is that of Herr Jacob-Salomon by German agents from 
Switzerland in 1985.° 

Should the kidnapping be purely the result of private enterprise, 
the state from which the individual had been abducted would have 
to seek its remedy by requesting the surrender of the kidnappers 
from the state to which they had gone, and at the same time to 
request the return of the victim. There would be a legal obligation 
to surrender the kidnappers only if there were an extradition treaty, 
specifying kidnapping as an extraditable crime, between the two 
countries concerned.’ In so far as Eichmann is concerned, it must 
be pointed out that although an extradition treaty has been signed 
between Israel and Argentina, it has not been ratified and therefore 
does not apply. Even if it were to be ratified today, it is likely that 
it would be clearly provided by the two states that the treaty was 
not retroactive so as to apply to offences committed before it came 
Into effect. 

2 Bee Green, ‘* Recent Trends in the Law of Extradition,’’ 6 Current Legal 
Problems, 1968, p. 274. 

3 See Resolution of the General Assembly, adopted unanimously, February 18, 
1946 (H.M.8.0., History of the Untted Nations War Crimes Commussion, 
1948, p. 411) and that of October 81, 1947, adopted by 42 votes to 7 (sbed., 
p: 413); also Green, p. 289. 

4 Exchange of Notes, October 1, 1958, between the governments of the United 
fen tos es Morocco for the mutual abolition of visas and passports, Cmnd. 

5 Some of these cases are discussed ın Hackworth, Digest of International Law, 
1941, vol. 2, pp. 309-812 and 820. 

6 Preuss, ‘‘ Kidnapping of Fugitives from Justice on Foreign Territory," 99 
Amertcan Jou of international Law, 1985, p. 502. 

T Bee 6.g., comments by United States Supreme Court in Ker v. INinois (1886) 

% 119 U.S. 486. See, further, the refusal of an Argentine court to extradite Jan 


Durceansky as there is no treaty between Argentina and Czechslovakia, The 
Times, July 22, 1960. 
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In the event of there being no extradition treaty between the 
* states involved, it is a matter of discretion, sometimes described 
as comity, for the addressee of the demand to decide whether to 
comply with the request or not. Should the kidnappers be aliens, 
difficulties will arise. Normally, expulsion orders against aliens 
are effected by returning the aliens concerned to the state of which 
they happen to be nationals, and this will probably not be the 
¿State from which they removed their victim. If the kidnappers 
.have returned to their home state, the addressee may be completely 
‘unable to comply with the request if no extradition treaty exists. 
It is not usual for a state to be able to deport its own nationals— 
in fact, many extradition treaties expressly so provide *—and any 
attempt to do so would probably result in proceedings similar to 
habeas corpus. 

The victim of the kidnapping would himself not be protected 
by an extradition treaty, for this only applies to the surrender of 
an alleged fugitive from justice. There might be an obligation 
upon the state to which the victim has been brought to rescue him 
from his kidnappers. This does not mean, however, that there is 
an obligation to return him to the country from which he has been 
brought. In fact, after he had been “‘ rescued ” he would be liable 
to arrest and trial in the country in which he now finds himself. 
In Ex p. Eliott an attempt was made by the applicant, a deserter 
who had been arrested in Brussels by British military police in the 
presence of Belgian police officers, to secure his release on habeas 
corpus on the ground that he had been wrongly arrested. Lord 
Goddard dismissed the application, pointing out that “fif a person 
is arrested abroad and he is brought before a court in this country 
charged with an offence which that court has jurisdiction to hear... 
he is charged with an offence against English law, the law applic- 
able to the case. ... We have no power to go into the question, 
once a prisoner is in lawful custody in this country, of the circum- 
stances in which he may have been brought here” ° 

The situation is entirely different when marauders operate at 
the instance of their state, or are on a mission from their state. 
Here it must be remembered that in his first statement after it 
became known that Eichmann was in Israel, Prime Minister Ben- 
Gurion claimed personal credit for the operation. Later, he dis- 
claimed all personal knowledge and described the affair as one of 
purely private initiative. 

An invasion by state agents, whether by force of arms or not, 
of the territory of another state constitutes a breach of the sove- 
reignty of that state and involves the responsibility of the state of 
which the offenders are agents. In the cases referred to above 


2 See United States-German Hixtradition Treaty, 1080, Art. 3, and Valentine v. 
U.S., ex rel. Newdecker (1986) 299 U.S. 5, for a discussion of a similar œ 
provision in the United States-French Extradition Treaty, 1909. 

> [1949] 1 All E.R. 378, at pp. 876, 377. 
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between the United States and Mexico, as well as in the Vincenti 
case between the United States and the United Kingdom in 1920,° ° 
the normal practice was to terminate the proceedings against the 
kidnapped offender and, as a matter of comity, often to offer to 
return him to the state from which he had been brought and to 
extradite the kidnappers in accordance with the treaty, if their 
extradition should be requested. In 1886, however, the United 
States Supreme Court made it clear that protests against the exer-, 
cise of jurisdiction arising from a kidnapping could not be made. 
by the accused, but would have to be made by the state which’* 
considered itself wronged. ™ 

Where an extradition treaty does exist, and the addressee 
declines to comply with the demand made upon it, or if it ignores 
the protests made when no treaty exists, the offended state may 
consider referring the matter to the International Court of Justice. 
The difficulty here is that the Court only possesses compulsory 
jurisdiction if the two states involved have accepted its jurisdiction 
by reason of declarations made under the ‘* Optional Clause ” 
(Article 86) of the Statute of the Court. While Israel has made 
such a declaration, Argentina has not. It would therefore be 
necessary for the two states to come to an express agreement to 
submit the case to the Court. In accordance with its Statute, the 
Court would be able to issue the equivalent of an injunction against 
Israel in the form of an Order prescribing interim measures of pro- 
tection ** and, by way of final judgment, could order the return of 
the kidnapped individual in order to re-establish the status quo 
ante, which is the normal purpose of international judicial process 
when a tort has been committed.** If, as a result for example of 
an execution carried out consequent upon a judicial sentence, the 
return of the fugitive were no longer possible, the Court could order 
reparation by way of damages instead.** 

What has been said so far ignores the possibility that the state 
from which the abduction had taken place might itself have been 
in default. At the end of the Second World War the Government 
of Argentina announced its willingness to surrender for trial any 
Axis or Fascist war criminals seeking asylum within its territory. 
In June 1960, however, Argentina declined to surrender,such an 
individual at the request of the German Federal Republic.** One 


10 Hackworth, loc. oit., p. 820. 

11 Ker v. Illinois, 119 U.B. 486—the accnsed had been kidnapped in Peru by a 
United States marshal. 12 Statute, Art. 41. 

13 Choredw F Case (1928), Permanent Court of International Justice, 
Series A, No. i7: ‘‘ Reparation must, as far a8 possible, wipe out all the 
consequences of the illegal act and re-establish the situation which would, in 
all probability, have existed if that act had not been committed *’ (p. 47). 

14 See Schwarzenberger, ‘‘ Fundamental Principles of International Law,” &87 
Hague Recuesl, 1955, p. 195, at pp. 353-854. 

œ i5 The Times, February 8, 1945. 

16 Jbid., June 9, 1960. See, also, the refusal by Judge Issanrale to order the 

extradition of Durcansky to Czechoslovakia, ibtd., July 22, 1060. 
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cannot ignore the fact that Germany was not a party to any such 
¢ agreement, nor for that matter was Israel—unless it can be argued 
that it has succeeded to British rights in this connection. However, 
* the undertaking was general, and intended to ensure that such 
offenders did not evade justice. 


JURISDICTION 


. * What has been described as Hitler’s ‘‘ final solution ” of the Jewish 
problem hag frequently been called genocide, and some of those 
who have commented on the Eichmann case have accused him of 
having committed this offence. Yet others have said that it was 
only because he had disappeared that he was not among those 
ndicted before the International Military Tribunal at Nuremberg. 
The latter forget that Bormann was tried before that court in 
absentta, so that mere non-availability would not have inhibited 
jurisdiction. The accused at Nuremberg were the “‘ Major War 
Criminals of the European Axis’? ‘whose offences have no parti- 
cular geographical location.” Y Hichmann’s crimes had a definite 
location and were primarily committed at Auschwitz *® so that, on 
this ground too, he was not strictly eligible for trial before this 
Tribunal. 

As regards genocide, it was not until the General Assembly of 
the United Nations drew up its Convention in December 1948,** 
that an authoritative definition of this offence was evolved. Both 
Argentina and Israel have ratified the Convention and, by Article 
7, it was agreed that genocide was not a political crime and, there- 
fore, “the Contracting Parties pledge themselves in such cases to 
grant extradition in accordance with their laws and treaties in 
force.”??° Even had there been such an extradition treaty in exis- 
tence between the two countries, Israel would not have possessed 
jurisdiction to try Eichmann under the Convention. By Article 6 
“ persons charged with genocide . . . shall be tried by a competent 
tribunal of the state in the territory of which the act was committed, 
or by such international penal tribunal as may have jurisdiction 
with regard to those Contracting Parties which shall have accepted 
its jurisdiction.” The locus of EKichmann’s alleged offences was 
certainly not the State of Israel, and, so far, there is no inter- 
national penal tribunal in existence. 

To reject this basis of jurisdiction against Eichmann does not 
amount to saying that Israel is unable to try him. In accordance 


ig ment for the Prosecution and Punishment of the Major War Criminals 
of the European Axis, London, August 8, 1945, Art. 1 (Cmd. 6903—-1946). 

18 For an objective account of conditions in Auschwitz, see Castle, The Password 
is Courage, 1964, pp. 168 et seg. (The personal record of a British Warrant 
Officer.) 

: 19 Res. 260-0 (III), December 9, 1948. See Robinson, The Genocide Convention, æ 

1060, p. 146. 

20 Ttales added. 
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with the normal principles of territorial jurisdiction, a state is 
entitled to exercise its jurisdiction over any person, alien or national, » 
who has offended against its criminal law. 

Tt has sometimes been said that a state is not competent by °’ 
international law to try an alien for an offence committed abroad. 
Such an argument in so far as Eichmann is concerned is irrelevant. 
International law, in the absence of a treaty expressly creating 
individual rights, only recognises the rights of states.7* To try an , 
alien in circumstances alleged to infringe international law would , ° 
constitute a wrong, not against the alien as such, but against the ° 
state of which he is a national. The theory of international law 
in such cases is that the wrong suffered by the alien is in fact an 
injury to his home state. It has never been suggested that 
Eichmann has given up or lost his German nationality. The only 
state, therefore, entitled to protest against the exercise of jurisdic- 
tion would be Germany. Israel only recognises the Federal Re- 
public as a state and so the protest would have to come from Bonn. 
Far from the Federal Government showing any intention to lodge 
such a protest, the West German authorities have made known 
their complete willingness to tolerate a trial and to co-operate in 
any way that they are able. 

In the normal course of events, a state will only try an alien 
for an offence committed abroad if the effects of the offence have 
been felt in the territory of the state seeking to exercise jurisdic- 
tion,** or if it is one of its nationals who has been the victim of 
the crime.* It has also been generally accepted that a state is 
entitled to try captured military personnel for war crimes commit- 
ted against its nationals in enemy or allied territory and, in these 
circumstances, states even claim the right to exercise such juris- 
diction if the victims possessed the nationality of their allies.* 

It is, of course, possible for a particular state to pass special 
legislation to give its courts jurisdiction over aliens within its terri- 
tory if they have committed any, or specific, offences abroad. In 
such cases, the state concerned runs the risk of finding itself charged 
with a breach of international law by the state of which the alien 
is a national as soon as the attempt is made to bring the accused 
to trial.*° Legislation of this kind has in fact been passed jn Israel. 
By this, authority is given to Israeli courts to try any Nazi or 
other person who, during the Second World War, ‘‘ committed 


31 See Moloan v. Att.-Gen., Palestine (The Asya) [1948] A.C. 851. 

42 See R. v. Godfrey [1028] 1 K.B. 24, and Joyce v. D.P.P. [1946] A.C. 847. 

23 See Art. 6 of Turkısh Penal Code, 1926: ‘‘ Any foreigner who . . . commits an 
offence abroad to the prejudice . . . of a Turkish subject . . . shall be punished 
Da accordance with the Turkish Penal Code provided that he is arrested in 

key.” 

44 e.g., The Peleus Trial, 1945, before a British war crimes tribunal, Cameron, 
The Peleus Trial, 1948. 

45 See the Cutting madent, United States and Mexico, 1886, Moore, Digest of 
International Lato, 1906, vol. 2, pp. 228 et seq. 
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crimes against the Jewish People.” Israeli courts must, like those 

* in the United Kingdom, take the law as they find it. It is not part 
of their function to examine the policy behind the law or to assess 
the reasons which motivated the legislature in enacting such a law. 
From their point of view, therefore, jurisdiction over Eichmann 
would exist. 

Although the decision of the Permanent Court of Internationa] 

« Justice in The S.S. Lotus case,** 1927, has come in for much 

. criticism on its application to the facts involved, and has now been 

* dissented from in Article 11 of the 1958 Geneva Convention on the 
High Seas, it is still accepted on the general points of international 
law, particularly those concerning sovereignty, which were con- 
sidered in the judgment. It has never been questioned, for example, 
that “restrictions upon the independence of states cannot be pre- 
sumed. . . . Jurisdiction is certainly territorial; it cannot be 
exercised by a state outside its territory. ... It does not, however, 
follow that international law prohibits a state from exercising 
jurisdiction in its own territory, in respect of any case which relates 
to acts which have taken place abroad, and in which it cannot rely 
on some permissive rule of international law. Such a view would 
only be tenable if international law contained a general prohibition 
to states to extend the application of their laws and the jurisdiction 
of their courts to persons, property and acts outside their territory, 
and if, as an exception to this general prohibition, it allowed states 
to do so in certain specific cases. But this is certainly not the case 
under international law as it stands at present. Far from laying 
down a general prohibition to the effect that states may not extend 
the application of their laws and the jurisdiction of their courts to 
persons, property and acts outside their territory, it leaves them in 
this respect a wide measure of discretion which is only limited in 
certain cases by prohibitive rules; as regards other cases, every 
state rematns free to adopt the principles which it regards as best 
and most suitable. . . . In these circumstances, all that can be 
required of a state is that it should not overstep the limits which 
international law places upon its jurisdiction; within these limits, 
its title to exercise jurisdiction rests in its sovereignty.” 7 In 
other words, broadly speaking, unless there is a clear rule of inter- 
national law forbidding a state from pursuing a particular line of 
conduct, it is allowed to act in this way if it wishes. 

There is at present no rule of international law forbidding Israel 
from trying Eichmann since he is at present in Israel. It may well 
be, however, that the legislation conferring jurisdiction upon the 
Israeli courts shows certain departures from traditional concepts 
of criminal jurisprudence. In the past, criminal jurisdiction has 
normally depended upon the presence of the accused at the time of 


26 Series A, No. 27. 
aT At pp. 18-19 (italics added). 
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the commission of the crime; or the nationality of the victim being 
that of the state exercising jurisdiction; or the accused possessing » 
the nationality of that state; or the effects of the crime being felt 
within that state; or the accused having committed war crimes ° 
within the territory or against the nationals of an ally of the trying 
state; or on some other factor linking the accused or his offences 
with the state seeking to try him. In the Eichmann case, none of 
these tests, with the possible exception of the last if interpreted | 
extensively, exists. The accused is an alien, who committed hbis ° 
offences abroad at a time before the state intending to try him had « 
come into existence. Since Israel did not yet exist, it is difficult 

to assert that occupied territories in Central Europe were the terri- 
tories of its allies. It is even more difficult to maintain that the 
victims possessed its nationality. : 

The problem of the nationality of claims °° is one of the most 
important in the sphere of international responsibility and repara- 
tion for international torts. Basically, a state is only permitted 
to act on the international level on behalf of its own nationals. The 
right to act on behalf of deceased aliens is not one of the recognised 
exceptions to the nationality rule.** It is generally recognised that 
the individual who has suffered a wrong involving international 
responsibility must have possessed the nationality of the claimant 
state at the time of the injury. While there is no clear agreement 
as to how long this nationality must continue, there seems little 
doubt that it must still exist at least at the time that the claim is 
brought. If nationality is essential for a civil action to be brought 
by one state against another, there is even stronger ground for 
asserting that there must be some sort of nationality or locus link 
to permit criminal proceedings against an alien for an offence 
abroad. Since this tends to reflect the undefended position of state- 
less persons, it ought also to apply to those who died before the 
claimant state came into existence. 

If the Israeli exercise of jurisdiction is in breach of international 
law, it is not Eichmann who is entitled to make the protest. Inter- 
national representations may only be made by states. The states 
in which the crimes were committed, especially Poland, and those 
of which the victims were DANNATI. have none of Hien protested 
at the Israeli claim to exercise jurisdiction. Further, none of them 
has really tried to secure the presence of Eichmann in order to 
bring him to trial. The right of Israel to link itself with the victims 
of the crimes may be somewhat tenuous in strict law, being based 
on the ground that, since Israel is a Jewish state created largely 
as a result of international sympathy arising from the Hitlerite 
persecution, Israel is entitled to represent Jews who have no 
nationality or who were the victims of Nazi oppression—a claim 
38 See, e.g., Hurst, Colleoted Papers, 1960, p. 88, and Schwarzenberger, 


International Lato, vol. 1, 1957, pp. 590-602. 
29 Schwarzenberger, ibid., pp. 502-806. 
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that has been recognised by the Federal Republic of Germany *° 
—even though they might have died as Polish citizens while Israel 
was still a British mandated territory. Nevertheless, if Israe] had 
not expressed willingness to institute proceedings against him 
Eichmann would have got away scot free. 

It would appear, therefore, that, in law, despite the appearance 
of the Israeli measure being an instance of retroactive criminal 


, ° legislation, it is neither contrary to international law nor to the 
» general principles of law recognised by civilised nations. The only 


“action that may appear to be outside the law is the method by 
which the accused was obtained. As has been indicated, however, 
if the kidnappers were private individuals indulging in private 
tnterprise, no international responsibility arises. If they were 
state representatives, then, should Israel decline to surrender 
Kichmann or his captors, any claim by Argentina could be expiated 
in the form of liquidated damages, but no such claim, it would 
appear, is likely to be lodged. 
L. C. Green.” 


30 Agreement between Israel and the German Federal Republic, Beptember 10, 
1952 (Documents, Jerusalem, 1958; or German Bundesgesetgblatt, 1953, II, 
p. 87). See also Bentwich, ' International Aspects of Restitution and Com- 
pensation for Victims of the N azis,’’ 82 British Yearbook of International Law, 
1955-66, p. 204, and Robinson, = "Reparation and Restitution in International 
Law as ‘Affecting Jews,’’ 1 Jewish Yearbook of International Law, 1948, 

p. 186. 
* S in Laws, University College, London. 


HIRE-PURCHASE AGREEMENTS AS BILLS 
OF SALE (I1) 


(Continued from p. 409) ° 


In the first part of this article the meaning of “ bill of sale ” and + 
the effect of the Bills of Sale Acts, 1878 and 1882, were described. 
The stage is now set for a discussion of how far, if at all, the Bills 
of Sale Acts apply to hire-purchase agreements. i 


Part IL: HIRE-PURCHASE AGREEMENTS 


It is clear that there are important similarities between the position 
under a security bill of sale and the position under a hire-purchase 
agreement. In both, the person in possession of the goods is not 
the owner, although he may appear to be the owner to the outside 
world. In both, the person in possession is under an obligation to 
pay money to the owner of the goods. In both, the owner is entitled 
to take possession of the goods if default is made in payment. 

But these similarities do not bring the hire-purchase agreement 
within the Bills of Sale Acts, for those Acts, as we have seen, are 
concerned not with factual situations but with documents of a 
certain type. ‘°*The Bills of Sale Act relates to assurances or 
assignments or rights to seize given or conferred by the person who 
owns the property.” * 

The essential facts of the hire-purchase agreement which 
distinguish it from a bill of sale are these: the owner’s title to the 
goods is independent of the hire-purchase agreement, and necessarily 
arose before the hire-purchase agreement was entered into; the 
hirer’s right to possession of the goods arises solely out of the hire- 
purchase agreement; and the owner’s right to recover possession is 
a right against his own goods, and does not arise out of the hire- 
purchase agreement.* Under a bill of sale, on the other hand, the 
grantee’s title to the goods stems from the bill of sale itself, since 
the goods were originally the property of the grantor, who remains 
in possession of them. 

In McEntire v. Crossley Brothers, Ltd.: ° 


S agreed to sell* a gas engine to B, payment to be made by 


1 Per Lord Herschell L.C. in Mokntire v. Crossley Brothers, Lid. [1895] 
A.C, 457, H.L., at p. 462. (Italics added.) 

2 Bee, ¢.g., Smart Brothers, Lid. v. Holt [1920] 2 K.B. 808, D.C., especially per 
Wright J. at p. 808; and Botwmakers, Lid. v. Barnet Instruments, Lid. [1945] 
K.B. 65, C.A. 3 [1895] A.C. 457, H.L. 

4 The agreement was drafted as a hiring agreement, but it was clearly a con- 
ditional sale of goods as in Lee y. Butler [1898] 2 Q.B. 318, C.A. See per 
Lord Herschell L.C., [1895] A.C. at pp. 465-466, and Lord Watson at p. 467. 
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instalments. The property was to remain in S until all instal- 
ments had been paid, and S was entitled to recover possession 
on B’s default. On B’s bankruptcy S claimed to recover the 

ə engine. B’s trustee in bankruptcy claimed that the transaction 
was a vdid bill of sale. 


The House of Lords unanimously held that the transaction was not 
a bill of sale, and that S was entitled to recover the engine, since 

e B had never become the owner of the goods and therefore could 

* . not have granted a bill of sale in respect of them. 

° Although the agreement in this case was a contract for the sale 
of goods where the property did not pass to the buyer until pay- 
ment of the last instalment, a fortiori similar principles must apply 

sto the ordinary form of hire-purchase agreement where the property 
does not pass to the hirer until he exercises the option to purchase 
the goods. 


SALE AND Lease Back 


It is hardly surprising that persons lending money on the security 
of goods seized on the principle in McEntire v. Crossley Brothers, 
Ltd.” to concoct a transaction which would evade the Bills of Sale 
Acts, which were unpopular with lenders because of the technicali- 
ties which might unwittingly be infringed and with borrowers because 
of the stigma which undeniably attached to grantors of bills of sale. 
If B[orrower] wishes to borrow money from L[ender], giving L a 
right to seize B’s goods on B’s default in repayment, why not 
arrange for B to sell his goods outright to L for the money needed 
by B? Of course, B wishes to continue to use his goods, and to 
regain their ownership on repayment: this can be achieved by L 
immediately entering into a hire-purchase agreement * whereby B 
hires the goods, the hire-purchase price amounting to repayment of 
the original sale price with interest added. If B defaults in repay- 
ment, L will enforce, not a loan on the security of goods, but his 
rights as owner under a4 hire-purchase agreement.’ 

If it is not surprising that this transaction was attempted, it is 
still less surprising that the courts were not deceived by the pro- 
cedure. ‘*I do not deny,” said Lord Esher M.R. in a leading case, 
‘“ that people may evade an Act of Parliament if they can, but, if 
they attempt to do so by putting forward documents which affect to 
be one thing when they really mean something different, and which 
are not true descriptions of what the parties to them are really 
doing, the court will go through the documents in order to arrive at 
the truth. ° € ‘The court ought never to let a sham document, 


5 [1895] A.C. 457, H.L. 

e Or a conditional sale agreement: the principles to be discussed apply equally 
to both types of transaction. 

T Similar transactions had, indeed, for different reasons, anticipated the Bills of „e 
Bale Acts. See Cooper v. Willomait (1845) 1 O.B. 672 (C.P.). 

8 Re Watson (1890) 25 Q.B.D. 27, C.A., at p. 87. 
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drawn up for the purpose of evading an Act of Parliament, prevent 
it from getting at the real truth of the matter.” ° 

The present state of the law has been well summarised by 
Maugham L.J. in the following words: ‘f One does not merely look 
at the form of the document. ... The true nature, not the form 
of the transaction, must be regarded, and if the document itself is 
only a cloak for what is really a mortgage of chattels ... the form 
may be disregarded. ... Whether a transaction purporting to be a 
sale and purchase of goods ** is no more than it appears to be on its 
face, or whether it really is a loan on security, and therefore a 
document which might be hit by the Bills of Sale Acts, is a question 
to be determined by ascertaining the true intention of the parties. 


That true intention may appear... from the document itself, 


because although it uses the language of sale and purchase, it may 
very well on its mere words appear to be nothing other than a loan 
on security, or it may appear from any collateral agreement or 
other document which would show that the true intention was a 
loan on security, or finally the fact might be ascertained by parol 
evidence... .’?*? 

Thus a lender of money cannot evade the Bills of Sale Acts 
merely by dressing up a transaction, which is in reality a loan on the 
security of goods, in the guise of a sale followed by a repurchase or 
hiring back. On the other hand, if the true intention of the parties 
is to sell goods and then to resell them or hire-purchase them to the 
original owner, the courts will uphold the transaction. 


RATIONALE oF THE POWER TO DISREGARD 
THE Form or THE DOCUMENTS 


Although it is now well established that the courts can go behind 
a document in the form of a hire-purchase agreement in order to 
ascertain the true intention of the parties, there are powerful argu- 
ments which might be put to show why this should not be possible. 
They may be summarised in this way: 

1. A hire-purchase agreement is a document by which the owner 
of goods grants another, the hirer, certain rights in respect of the 


® Ibid., at p. 10 Or, of course, a hire-purchase agreement. 

11 Re Hae eg [1935] Ch. 464, C.A., at pp. 495-496. In some American States 
a similar problem has srisen in distinguishing betwsen a conditional sale 
agreement and a chattel mortgage; here, too , the emphasis has generally been 
on ‘‘ the ruling intention of the parties ” (per Ng tr Herryford v. Davis 
(1880) 102 U.S. 285, 244; 26 Law Ed. 160, 162 8. Sup. Ct.). For an 
account of the difference in effect between the two transactions in ona State 
(Washington), see Starr, ‘‘ Conditional Sales and Chattel Mortgages ” Fan 
9 Wash.L.Rev. 148, 183. Two notes on the question of distinguishing a 
“ Distinction between a Conditional Sale and a Chattel Mortgage ™ (1928) "36 
Harv.L.Rev. 740; similar title, (1920) 14 Iowa L.Rev. 829. For the Ameri- 
can cases, see 17 American Law Reports Annotated (A.L.R.), pp. 1427-1488; 
48 A.L.R. 1262-1957; 82 A.L.R. 911-321; 175 A.U.R. 1874-1882, See too 
Gilmore and Axelrod, ‘‘ Chattel Security ° (1948) 57 Yale L.J. 617 and 761, 
where this topic is mentioned shortly at p. 542. 
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goods, namely, the right to possession so long as the hiring lasts, 
and the right to buy the goods if certain conditions are fulfilled. 
Thus, while the grantor of the document is the owner of the goods,” 
it certainly was not given by way of security for the payment of 
money by them.” 1° In other words, the “ grantor” of a hire- 
purchase agreement is the lender, not the borrower. 

2. The hire-purchase agreement by itself cannot therefore be 


e a bill of sale. The grantor of a bill of sale by way of security is the 
‘borrower, and we must therefore look to the prior stage of the 
” transaction, whereby the borrower divested himself of the ownership 


of the goods in favour of the lender. But very often in these cases 
we find that the sale of the goods by borrower to lender is verbal, 


eand not recorded by any document. As we have already seen, a 


verbal transaction is not caught by the Bills of Sale Acts, and even 
though the sale may be expressly or impliedly on condition that 
the seller is to retain possession of the goods there is nothing 
registrable at that stage of the transaction. 

8. Neither stage of the two-stage transaction can be regarded 
as a bill of sale in itself. Can both stages be taken together as a 
single transaction, so that the document recording that transaction, 
or & part of it, is to be treated as a bill of sale? We have seen the 
importance of the rule of evidence that ‘‘ where there is a document 
expressing the agreement between the parties, parol evidence of 
their agreement cannot be given,” * so that one party cannot give 
parol evidence of the agreement and ask the court to disregard the 
written document on the ground that it is otiose. But, once the 
written document is before the court, evidence may be given that 
it does not represent the true agreement between the parties. 
Although this is the basis of the court’s intervention, how is it 
possible to hold that a document which, by itself, is not a bill of 
sale becomes a bill of sale because it is part of a larger transaction, 
which it does not purport to record? 

A plausible explanation, and the only one ever attempted by 
the courts, is to be found in some of the cases. In Cochrane v. 
Matthews," C lent £50 to M. There were two documents: (1) an 
inventory of the furniture in M’s house, ending: ‘‘ Received of C 
the sum of £50, for the absolute sale to him of the whole of the 
above-mentioned articles of furniture and other effects. (Signed) 
M.” 1°; (2) a memorandum of an agreement whereby C agreed 


12 Cf. Lord Herschell L.C. in McEntire v. Crossley Brothers, Lid [1895] A.C. 457 
at p. 462, cited above, paa 

13 Per Lord Herschell ın Manchester eto., Ry. v. North Central Wagon Co. (1888) 
13 App.Cas. 554, H.L., at p. 661. 

14 Per Lindley L.J., Newlove v. Shrewsbury (1888) 21 Q.B.D. 41 at p. 45: see 
above, p. 404. 

15 (1878) 10 Ch.D. 80n., Ch.Div. 

16 The Bulls of Sale Act, 1878, s. 4, which included “ inventories of goods with 


receipt thereto attached '’ in the defimition of ‘* bill of sale,” did not come mto” 


force until January 1, 1879. The 1854 Act, in force until then, did not include 
these words. 


~ 
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to let on hire to M the goods specified for the term of two months 
for a stated sum,*’ the agreement providing that if M failed to pay, 
C could remove the goods, but that if M did pay, the goods were to 
become M’s property. The agreement contained an inventory of* 
the goods copied from that on the receipt. Lindley J. held that 
both documents must be taken together and regarded as a single 
transaction,’® and went on: ‘*C is quite right in saying it was 
intended that the property should pass when the receipt was taken, 
but it passed to him on an agreement that he should re-demise it... . 
It is plain that C could not have stopped there and have claimed 
the property, without being guilty of a gross breach of faith... . 
He could not have carted away the property at the next moment.”’ ** 

This decision was soon followed by the Court of Appeal in Em p. 
Odell, re Walden,®?° where the same Cochrane lent money to W 
using similar forms. In this case James L.J. indicated the precise 
reason why the two documents taken together constituted a bill of 
sale: “The form adopted, a sale and a demise, seems to me to be 
wholly immaterial. The goods before the execution of the two 
documents were the goods of W. After the execution of the two 
documents they remained still in equity the goods of W, subject to 
a charge upon them for the money which was advanced by C by 
way of Joan.’ 7+ 

Thus, where the intention of the parties is that the transaction 
should be a loan on the security of the goods, the first stage of the 
transaction, which purports to be an absolute sale by B[orrower] to 
L[ender], takes effect only as a transfer of the legal title to the 
goods. It does not affect the equitable ownership of the goods, 
which remains in B. The second stage, the hire-purchase agreement 
granted by L to B (or a re-sale by L to B), has two distinct effects. 
As far as the legal ownership is concerned, it takes effect as a hire- 
purchase agreement, and the option granted to B to purchase the 
goods entitles B to regain the legal title. But the document, 
although on the face of it a grant made by the legal owner of the 
goods, also affects the equitable title which has remained in B: if B 
defaults in payment under the hire-purchase agreement and L 
exercises his legal right as owner to take possession of the goods, 
the intention of the parties is that in that event B’s equitable 


17 Representing £50 plus interest. 

18 “ It would not have been fair to either of the parties to have fastened upon the 
one piece of paper without looking at the other." 

19 (1878) 10 Ch.D. at pp. 80n -81n. 

20 (1878) 10 Ch.D. 76, C.A. 

21 (1878) 10 Ch.D. st p. 85. The reasoning is elaborated in Beckeit v. Tower 
Assets Co., Ltd. [1891] 1 Q.B. 688, C.A., by Fry L.J. at p. 646, and Bowen 
L.J. at p. 648, and adopted by Lowe J. in Australian Metropolitan Assurance 
Oo. v. Lea [1928] V.L.R. 29 viet. Sup. Ct.). Cf. Metropolitan Discounts and 
Investments Co., Ltd. v. Bowra Radio and Electrical Co., Ltd. (1044) 18 

~ A.L.J. 88 (High Ct. of Aus.), at p. 89, where Latham C J. had regard only to 
the oe obligations of the '' buyer,’’ overlooking the equitable rights 
of the " hirer.” 
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interest shall cease. Thus the purported hire-purchase agreement 
may fairly be said to be an agreement “‘... by which a right in 
equity to . . . personal chattels . . .”’ is conferred, and is there- 
fore a bill of sale within the statutory definition.2” The argument is 
perhaps clinched by the following remarks of R. S. Wright J. in 
Mellor’s Trustee v. Mass & Co.™®: ** Under these circumstances, I 
think that L ** must be regarded as trustees for B,** and B as being 
e the real owner, unless the property is taken out of B or charged by 
* , the hiring agreement. But, if B is to be regarded as the real owner, 
* then the hiring agreement was an assurance to L or was an essential 
part of their title, and it operated as a licence by B to L to take 
possession of the goods as against B’s equitable interest... .”’ 


e 
DISCOVERING THE INTENTION OF THE PARTIES %5 


Having justified the courts’ search for that elusive entity, ‘* the 
intention of the parties,” we must now consider the question 
originally posed: what principles, if any, govern the discovery of 
intention ? 

First, it may be convenient to list the factors that have been dis- 
cussed in the various cases as important in determining the 
intention of the parties. These are as follows: 


(a) L’s rights over the goods. 

(b) L’s rights if B defaults. 

(c) The adequacy of the price paid by L. 
(d) The identity of the seller. 

(e) The contractual capacity of L and B. 
(f) The relationship between L and B. 
(g) The accuracy of the documents. 


(a) L’s rights over the goods 

If it is clear on the facts that, on acquiring the legal title, L 
is at liberty to take possession of the goods immediately and to sell 
or hire them elsewhere, there is little justification for describing 
the transaction as a loan on security. And if L in fact hires back 
to B different goods (even though of a description identical to those 
he has purchased, such as a car of the same model and year), there 
is even less possibility of describing it as a loan. 

It is true that in many cases the question of L’s rights as against 
the goods can only be answered by circular reasoning: you cannot 
tell whether it is a secured loan by asking what L can do, because 
what L can do depends on whether the parties intend the trans- 
action to be a secured loan. Nevertheless, there are some cases 
23 Bills of Sale Act, 1878, s. 4: above, p. 402. 

23 [1902] 1 K.B. 187, 140. Affirmed by C.A., [1908] 1 K.B. 226, and by H.L., 

sub nom. Maas v. Pepper [1906] A.C. 102. 

24 I have substituted * L | for ‘‘ the defendants '’ in the origins], and  B*’ for 
= Mellor,” so as to maintain the trend of the argument. ss 


25 For the ideas behind this section, and for much of the detail, I am indebted to 
my colleague, Mr. C. Grunfeld, Reader in Liaw in the University of London. 
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where it is reasonably clear that L is to have no right to take the 
goods away, so that it is possible for the court to find that the 
intention is to create a loan on security. 

A good example, where much depended on this point, is Mellor’? 
Trustee v. Maas & Co.**: B had agreed to buy from S a freehold 
hotel, with furniture, fixtures and effects, for £80,000. The value 
of the chattels was agreed at £8,000. B, being unable to raise 
sufficient money to complete the purchase, approached L. But L » 
refused to take a fourth mortgage on the hotel offered by B, and B 
declined to grant to L a bill of sale on the chattels. L then, at his ° 
own suggestion, approached S, and it was agreed between all three 
parties to complete the deal in the following way: (1) L bought the 
chattels from S for £2,000; (2) L hired the chattels to B under ae 
hire-purchase agreement for a total of £2,412 16s.; (8) B completed 
the purchase of the hotel from S. On B’s bankruptcy 18 months 
later, his trustee claimed that the hire-purchase agreement was a 
bill of sale. R.S. Wright J. upheld the trustee’s claim, saying: 


“í The question is, was there a real sale to L?” in their own 
right? The object of all the parties was a loan on security 
.. » It was to be a sale only on terms of leaving the goods 
in the public-house for B at the price of £2,000. No one can 
suppose that L were to become absolute beneficial owners, free 
to remove the goods and deal with them as they pleased. S 
would not have agreed to that, nor would B have agreed to it. 
It would have defeated the common purpose of selling the 
business as a going concern.” *° 


Nevertheless, too much reliance cannot be placed on this factor 
alone: even where the court is satisfied that the common intention 
is for B to retain possession of the goods which he sells to L, this 
does not conclude the matter, for other considerations may also be 
relevant and may lead the court to find that the transaction is “a 
real sale and a real hiring back.” * 


(b) L’s rights if B defaults 

If the transaction is a mortgage, the inference is that L’s rights 
over the goods are merely a security for the money due to him. If 
he sells the goods and recovers more than he is owed, together with 
interest and costs, the excess belongs to B. Thus, in Manchester, 
Sheffield and Lincolnshire Railway Co. v. North Central Wagon 


a6 [1902] 1 K.B. 187; affirmed by H.L. sub nom. Maas v. Pepper [1905] A.C. 
102. 


47 See note 24, above. 

48 [1002] 1 K.B. 187, at p. 140. In the House of Lords, Wright J.'s inferences 
of fact were unreservedly accepted by Lord Halsbury L.C. and Lord Lmdley, 
but were accepted only with some hesitation by Lord Macnaghten and Lord 
James ({1908] A.C. at pp. 104 and 105}. 

29 British Railway Traffic and Electric Co. vy. Kahn [1921] W.N. 58, per 

*- Rowlatt J. In this case the learned judge purported to follow Yorkshire 
Raslway n Co. v. Maclura (1882) 21 Ch.D. 309, C.A., but (as will be 
seen below) that case is not an authority on bills of sale. 
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Co.,°° where it was alleged that railway wagons held under a hire- 

e purchase agreement were in truth merely security for a loan of 
£1,000, Lord Herschell observed: ‘* The transaction between the 

* eparties was not in my opinion really a loan upon security of the 
wagons. It differed materially in its incidents from such a trans- 
action. If e.g. B had made default after payment of some of the 
quarterly sums prescribed by the agreement of lease and the respon- 

, dents had taken possession of the wagons and sold them for a sum 

° _ which, with these payments, exceeded £1,000 and interest, B would 

e have had no claim to an account and payment of the surplus.’ 31 
It is suggested that today such a consideration would carry little 
weight. It leaves the way open for a harsh lender, by virtue of his 
e very harshness, to increase his rights against a weak borrower. 
Indeed, in Polsky v. S. and A. Services,” where L was a finance 
company which purchased a car from B and then let it to B ina 
common form of hire-purchase agreement, Lord Goddard C.J. 
° commented: ‘f. . . considering that [L] had been repaid £150 in 
monthly instalments, if they were then entitled to take possession 
of the car although they were offered the balance of what they had 
provided,** it seems to show that this is a case in which... the 
Bills of Sale Acts are required for the protection of a borrower.’ 
This serves to emphasise the difference between the protection 
afforded to a mortgagor (whether of goods or of land) and that 
given to a hirer under a hire-purchase agreement. 

Another aspect of L’s rights which might be thought relevant is 
whether L can sue B for repayment of the alleged loan if B defaults. 
Essentially, this turns on whether, having sold the goods to L, B 
becomes entitled to repurchase the goods under a credit-sale agree- 
ment (which contains an obligation to pay the whole of the price **) 
or under a hire-purchase agreement (which does not bind B to pay 
the whole hire-purchase price as such, and gives him a mere option 
to purchase in certain circumstances **). However, the point has 
never been taken in any English case that, if B is not under any 
obligation to repay L the money received, the transfer of property 
by B to L cannot be “‘ by way of security for the payment of 


30 (1888) 18 App.Cas. 654, H.L. The facts are given below, p. 527. 

31 18 App.Cas. at p. 560. I have substituted ‘‘ B” for *' the Blacker Company." 
See too Lord Macnaghten on the same point at p. 567, where he adds: ‘‘ If the 
wagons had not been worth sixpence, i could not have claimed from B any- 
thing beyond the arrears of rent then actually due.’’ But this of course 
depends on the terms of the agreement, which may contain a ‘‘ mimimum 
payment "’ clause. 

32 [1951] 1 All E.R. 185, at p. 190; affirmed tbid., p. 1062n., C.A. 

33 B had sold the car, but continued to pay the monthly instalments; when B fell 
into arrear L found out about the A EF although B offered the full unpaid 
balance, L refused to accept it and endeavoured to get possession of the car. 
Cf. United Dominions Trust (Commerotal), Lid. v. Parkway Motors, Ltd. 
[1955] 1 W.L.R. 718, Q.B.D. 

34 Lee v. Butler [1898] 2 Q.B. 318, O.A. 

35 Helby v. Matthews [1805] A.C. 471, H.L. 


ca 
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money.” 3¢ As a Scottish judge has pointed out, ‘* There may be 
a legal security for the return of money disbursed without the exis- * 
tence of the relation of debtor and creditor between the person who 
received and the person who made the advance.” 37 ° 


(c) The adequacy of the price paid by L 

‘* There is very little,” said Lord Macnaghten, “in the circum- 
stance that the value of the subject dealt with was not a matter of » 
nice bargaining at the date of the transaction. The right of . © 
repurchase must be taken into account if the consideration is to be ° 
fairly estimated.” >° 

Moreover, the inadequacy of the price may itself explain why L 
grants B an option to repurchase the goods. In Victoria Dairy Co.® 
v. West ™ the tenant of an unfurnished house fell into arrears with 
his rent. He sold the furniture in the house to the landlord for 
£200, most of which was set off against the arrears of rent, and the 
landlord granted a new lease of the furnished house to the tenant. 
The tenant, however, protested that the furniture was worth £1,000, 
so the landlord agreed that the tenant should þe entitled to 
‘“ redeem ” the furniture at the same price of £200, and this right 
was confirmed by the lease. The claim of a judgment creditor of 
the tenant that the transaction was an unregistered bill of sale was 
rejected by the county court judge, and the Divisional Court upheld 
his decision that there was a real, bona fide sale of the furniture, 
Wills J. adding: ‘“‘ The proviso for repurchase was only put in to 
satisfy the tenant’s view of the value of the furniture.” 

Nevertheless, it is common knowledge that a lender will not 
advance the full value of the security offered, so that he may have 
an adequate margin to cover the expense of enforcing the security 
and the risk of a decline in its value.*° ‘* Mere inadequacy of price 
. » » would be far from conclusive against such a transaction being 


se 1889 Art, s. 8. Cf. Re Berghof Printing Co. (1932) 62 F. 2d. 498, 494 (0.8. 
Ourci.Ct. of Apls.), cited by Gilmore and Axelrod, op. oit. in n. 11 above, (1948) 
57 Yale L.J. at p. 648, n. 67. 

37 Lord Skerrington in Gavin's Trustee v. Fraser, 1020 8.C. 674 at p, 604 
(citing Scottish Union Insurance Co. v. Marquta of Queensberry (1842) 1 Bell's 
App. 188, H.L., per Lord Cottenham at p. 201). Lord President Clyde in the 
B&MO Case BAYS (p. 684): ‘‘ A may make advances to B in exchange fof a trans- 
fer of property, from the proceeds of which, and from these alone, A is to recoup 
himself, accounting to B for any profit he makes; and it may be that this is 
a transaction by way of security . . . though I express no opinion on the t. 
But, ın the present case, the defender [who waa held not to be a lender] was 
neither under obligation to realise the plant, nor to account for profits to 
Gavin, if he did.” Cf. Newbiggtng v. Rstchie's Trustee, 1980 8.C. 278, per 
Lord Murray at p. 282. 

38 Manchester, etc., Ry. v. North Central Wagon Co. (1888) 18 App.Cas. 554 at 
p. 568. See also Cave J. in Beokett v. Tower Assets Co., Ltd. [1891] 1 Q.B. 1 
at p. 25. 

39 (1895) 11 T.L.R. 288, DC. 

e40 See, for example, the Trustee Act, 1925, s. 8 (1) (b), protecting trustees lending 

on security where the amount of the loan does not exceed two-thirds of the 

value of the property. 
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a sale, but it does forcibly suggest that the transaction was some- 
thing else, and something short of sale.” *1 

In two Scottish cases the adequacy of the price has been con- 
sidered in deciding whether the parties intended a sale or a 
mortgage,*? In Gavin’s Trustee v. Fraser “* the fact that there was 
no marked disparity between the price paid and the value of the 
goods was one of the factors leading the First Division of the Court 
of Session to the conclusion that the parties intended a real sale and 
not a security.“ 

In Newbigging v. Ritchie’s Trustee* a farmer “ sold ” stock 
valued at £1,100 to a solicitor for £850, and entered into a hire- 
purchase agreement under which the total price was £1,185. At first 


eustance the Lord Ordinary (Lord Murray) undertook a detailed 


analysis of the purchase price of £850 and showed that, far from 
representing the market value, it was in fact based on the capital 
sum which could be advanced with reasonable safety so as to secure 
repayment over a period of three years with interest; a longer 
period of repayment or a higher rate of interest would have reduced 
the “f price.” -* This does not look like sale,” he said, ** but rather 
towards an advance against security,” ** and his decision to this 
effect was upheld by the First Division.*’ 


(d) The identity of the seller 


Since the essence of a bill of sale is the granting by B (the 
grantor) of rights over his own goods, it might be thought that, if 
B had never had any property in the goods before the hire-purchase 
agreement, the transaction could not be described as a bill of sale. 
But this does not necessarily follow, as is shown in Mellor’s Trustee 


41 Per Lord Trayner in Robertson v. Hall's Trustee (1896) 24 R. 120 at p. 182 
(Court of Session). 

43 Tt should be explamed that Scots law does not permit a mortgage of goods 
without dehvery, and knows nothing of the Bille of Sale Acts. This has led 
to attempts to mortgage goods by a pretended sale, so as to take advantage of 
B. 17 of the Sale of Goods Act, 1898, which provides that the property in 
specific or ascertained goods passes to the buyer when it 1s intended to pass, 
notwithstanding the absence of delivery. By s. 61 (4) of the Act this provision 

` (like the rest of the Act) does not apply ‘‘ to any transaction in the form of a 
contract of sale which is intended to operate ty way of mortgage, pledge, 
charge or other security. The Scots courts have had as much culty in 
ascerthining whether an apparent sale ‘‘is intended to operate by way of... 
security ° as the English courts have had in the similar problem under the 
Bills of Sale Acts. 

43 1920 8.C. 674. 

44 The decision was criticised by the late Professor W. pete K.C. Gn his 
title ‘‘ Securities '’ in 18 Encyclopaedta of the Laws of Scotland at p. 811) on 
the ground that the court misconstrued s. 61 (4) of the Sale of Goods Act. 

45 1980 8.C. 273. 

46 1980 8.C. at p. 261. On sppeal, Lord Justice-Clerk Alness also pointed out 
that “the sum of £850 had a direct relation to the amount requisite to enable 
[B] to pay off his more pressing debts ` (ibid., at p. 286). 

47 In Scotitsh Transit Trust, Ltd. v. Scottish Land Cultivators, Lid. 1055 S.L.T. 
417 (First Division of the Court of Session), Lord Carmont (at p. 428) was, 

‘+ influenced by the fact that the lender had agreed to buy the goods without any 
inspection or independent valuation. 
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v. Maas & Co., the facts of which have already been given.“ 
Although L bought the goods from S, and then hired them to B, » 
Wright J. thought that “‘ L must be regarded as trustees for B, and 
B as being the rea] owner... .’’ °° ° 

Again, in Johnson v. Rees"! B approached L, a moneylender, 
for a loan in order to buy goods at an auction. L refused the loan, 
but attended the auction himself and bought the goods. He then 
let them to B under a hire-purchase agreement. The county court , 
judge rejected L’s evidence that there was no agreement between ° 
himself and B, and no suggestion of hire, before the auction sale, « 
and held that the transaction was a loan on security. In the 
Divisional Court Lush J. thought that, since the only evidence was 
L’s, even if it was not accepted there was no positive evidence of a 
prior agreement, and would have allowed the appeal. Atkin J., 
however, thought that there was evidence on which the judge could 
find that L had purchased the goods at the auction as trustee for B, 
and the appeal was accordingly dismissed. - i 

This means that even the common dealer——finance company 
hirer transaction could be said to be a bill of sale, the finance 
company buying the goods from the dealer on trust for the hirer; 
thus in Motor Trader Finance, Lid. v. H. E. Motors, Ltd."?: 


S Ltd., car manufacturers, sold cars to L Ltd., a finance 
company, which thereupon let the cars to B Ltd. under hire- 
purchase agreements. B Ltd., which was closely associated 
with S Ltd., was formed with the object (inter alia) of acting as 
selling agents for S Ltd., and became sole concessionaires for 
the sale of S Ltd.’s cars. The hire-purchase agreements inclu- 
ded a clause precluding the hirer from selling, assigning or in 
any way dealing with the car or the option to purchase, or from 
attempting to do so, but notwithstanding this clause the hirers, 
B Ltd., did sell cars subject to such agreements, whereupon 
L Ltd., despite breach of the agreement, accepted the out- 
standing balance under the agreement, less a rebate for antici- 
patory payment, As each hire-purchase agreement was entered 
into, S Ltd. gave L Ltd. an indemnity against any loss arising 
out of the transaction. By a standing agreement it was agreed 
between all three parties that if B Ltd. defaulted under any of 
the hire-purchase agreements L Ltd. should be entitled to 
terminate all the other agreements as well. On the liquidation 
of B Ltd. the liquidator claimed that cars then in the possession 
of that company under hire-purchase agreements were in fact 
the property of B Ltd.; he argued that the transaction was in 
reality the creation of a charge over the cars for money lent by 
L Ltd., and was created by an instrument which, ‘if executed 


48 11902] a 187, K.B.D.; affirmed by H.L. sub nom. Mass v. Pepper [1905] 
A.G. 102. 
49 See p. 522 above. 
50 [1902] 1 K.B. at p 140. 
>! (1915) 84 L.J.K.B. 1276, D.C. 
52 Unreported; House of Lords, March 26, 1926, affirming Court of Appeal (Lord 
Hanworth M.R. and Atkin L.J., Bargant L.J. dissenting), May 11, 1638. 
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by an individual, would require registration as a bill of sale.“ 
: Since the charge was not registered as required by section 98 

of the Companies (Consolidation) Act, 1908,5 the security was 
° > void as against the liquidator. 


The liquidator’s claim was upheld by Fraser J., and his decision was 
affirmed by the Court of Appeal and the House of Lords. On the 
point that the “f sale ” to L Ltd. was made by S Ltd., and not by 
. * B Ltd., Lord Sumner said that L Ltd. never bought the cars in 
. teality, or if they did, they did so as agents for and at the request 
” of B Ltd. In the Court of Appeal, Atkin L.J. appeared to take 
the view that L Ltd. bought the cars as trustees for B Ltd.” 
On the other hand, an earlier House of Lords, in the leading case 
eof Manchester, Sheffield and Lincolnshire Railway Co. v. North 
Central Wagon Co. Ltd.,*°* placed some weight on the fact that the 
sale to the alleged lender was not by the alleged borrower: 


° the B Co. (a colliery company) were in possession of 100 
railway wagons, the property of the S Co. (a wagon company),*’ 
under a hire and purchase agreement.” When £257 was 
still owing they fell into arrears with payments, and approached 
the S Co. for assistance; but as the S Co. were about to retire 
from business their secretary introduced the B Co. to the North 
Central Wagon Co. (hereinafter called ‘‘the L Co.’’). The 
B Co. wanted £1,000 to pay off the S Co. and to put themselves 
in funds, and the L Co. paid £257 to the S Co. and the balance 
of £748 to the B Co. The L Co. then let the wagons to the B 
Co. under a hire-purchase agreement at a rent calculated to 
repay the £1,000, with interest at 7 per cent., over three years. 
Later the name plates of the S Co. were removed from the 
wagons and replaced by those of the L Co. On the insolvency 
of the B Co, the Manchester etc. Railway Co. claimed a lien on 
some of the wagons, and on being sued in detinue by the L Co. 
denied that the L Co. owned the wagons, alleging that the 
transaction was 4, bill of sale by way of security. 


At first instance,*® Bacon V.-C. held that the transaction was *‘ as 
clearly . . . within the provisions of the Bills of Sale Act as any 
transaction that can be stated or suggested.’’ His decision was 
however reversed by the Court of Appeal,” and the House of Lords 
affirmed that there was no bill of sale. Surprisingly, several of 
their Lordships went on to say “‘ that even if we were of opinion that 


53 Bee now Companies Act, 1948, s. 98: see p. 400, n. 87, above. 

54 I have not had the opportunity of seeing the speeches in the House of Lords, 
and have taken the reference to Lord Sumner’s speech from Harengey on 
The Law of Hire-Purchase, 2nd ed., 1988, p. 21. T have seen transcripts of the 
judgments of Fraser J. and the Court of Appeal. 

55 Referring to his own judgment in Johnson v. Rees (1915), above, p. 526. 

ze (1888) 13 App.Cas. 654, H.L. 

57 ' The wagon companies are the earliest examples of pure finance companies 
which did not originate with manufacturing or trading activities '’: Hire 
Purchase in a Free Society, Harris, Seldon and Naylor, 2nd ed. (1959), p. 3.» 

58 (1886) 82 Ch.D. 477, at p. 496. 

59 (1886) 35 Ch.D. 191. 
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the . . . documents amounted to a bill of sale, still it would not 
displace the title of the respondents.” °° In Lord Macnaghten’s 
words, * If the appellants could succeed in proving that the docu- 
ments which they allege to be a bill of sale were void, and could everf 
sweep away the whole transaction evidenced by those documents, 
they would not defeat the title of the respondents. At the time 
when the respondents came forward to assist the B Co., the property 
in the wagons belonged to the S Co. They and they alone were the « | 
owners. The B Co. had no equity of redemption. They had no. 
equitable rights whatever. ... The property in the wagons passed ~ 
directly from the S Co. to the respondents.” 5 

It seems clear that the decision in Manchester etc., Railway Co. 
v. North Central Wagon Co.** is not that the respondents’ titles 
could not be defeated by showing that the transaction was a bill of 
sale; on the facts, however, it was held that the respondents did 
not purchase the wagons as trustees for the B Co. Despite the 
decision in Motor Trader Finance, Ltd. v. H. E. Motors, Ltd.,* it 
will be only in the rarest case that the courts will find that a finance 
company, buying goods from a dealer in order to let them on hire- 
purchase to a customer, has bought the goods on trust for the 
customer or as agent for the customer, even though the customer 
has signed the hire-purchase agreement before the finance company 
has bought the goods. Thus in Colchester Motor Hire Purchase 
Co., Lid. v. Wragge,“ a typical transaction, Swift J. said: “I 
must look behind this arrangement of a purchase by the [finance 
company] and a letting to [the customer] to find out the true 
transaction which took place between them. What do I find? I 
find a desire by [the customer] for a loan to enable him to buy a 
lorry; I find s company with money which they want to invest in 
financing would-be purchasers of motor vehicles. But I find that 
company very familiar with the law relating to moneylenders and 
bills of sale, and I find them quite determined not to part with their 
money under circumstances which would render them liable... 
to lose their money by not complying with the [requirements of 
the law], and they refuse to lend their money. But they make in 
effect a counter offer: we will not lend money, but if you like we will 
buy the lorry and let it to you on the hire-purchase system, and 
[the customer], who I think knew all about the system, agreed.... 
Counsel for the [customer] relied strongly on the fact that the hire- 
purchase agreement was signed before the purchase of the lorry 
60 Per Lord FitzGerald, (1888) 18 App ee: at pp. 563-564. 
61 138 App.Cas. at p. 566. See too Herschell at p. 561. Semble the House 

would, if necessary, have held cae the L Co. was under no obligation, on 


acquiring the legal title, to enter into a hire-purchase agreement in favour of 
the B ae (cf. section (a), above). Yet, on the facts, that seems an impossible 


63 LED 18 18 App. Cas. 554. 
«3 Unreported; above. 
64 ae 28), Jones and Proudfoot, Notes on Hire Purchase Law (1987), p. 90, at 
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from [the dealer]. This is certainly a factor to be taken into 
consideration, but it is not conclusive.” °° 


(e) The contractual capacity of Land B 

A case where this issue was important is often cited, but is not 
perhaps directly in point in the present argument. Yorkshire 
Railway Wagon Co. v. Maclure ** did not turn on the Bills of Sale 


e Act, which was not pleaded, but on whether a sale by a railway 


-company to the wagon company of locomotives and wagons, 


“followed by a hiring back, was an ultra vires loan avoided by 
section 19 of the Railway Regulation Act, 1844. Kay J. held that 
although the transaction, which originated as an application for a 
foan, was completed in the familiar form of a sale and hiring with 
an option to purchase, “f the mode in which it was carried out was 
merely an attempt to give a security for [a] loan upon the rolling 
stock.” ©” It is clear that the common intention of the parties was 
" that the railway company should continue to use the rolling stock, 
yet the Court of Appeal unanimously reversed the trial judge’s 
finding of fact and held that the transaction shown in the documents 
‘* was the real contract between the parties.” °° In coming to this 
conclusion the Court of Appeal were influenced strongly by the facts 
that the parties were two corporations, negotiating at arm’s length 
through their respective solicitors, who were fortified by the opinion 
of eminent counsel; and that lending and borrowing money were 
ultra vires the alleged lender, as they had no power to lend money,” 
and, as far as the alleged borrower was concerned, both ultra vires 
and illegal.” Moreover, the court undoubtedly felt that the effect 
of Kay J.’s decision was to uphold an unconscionable defence, and 
that the directors of the railway had acted honestly in arranging the 
transaction in the form it took and were not attempting to do some- 
thing which was forbidden by the Railway Regulation Act.”* 


65 A not uncommon occurrence is an execution of B's goods, followed by a sale 
by the sheriff to L, who permits the goods to remain in B's possession and 
hires them back to B. Tha was held not to be è bill of gale by B to L in 
Marsden v. Meadows (1881) 7 Q.B.D. 80, C.A.; Haydon v. Brown (1888) 59 
L.T. 810, C.A.; Jones v. Tower Furnishing Co. (1889) 61 L.T. 84, D.C.; 
Tower Finance ¢ Furnishing Co. v. Brown (1890) 6 T.L.R. 192, D.C.; 
Stammers f Bard ie (1905) 21 T.L.R. 842, K.B.D. Contra, Re Hood (1898) 
9 T.L. ; Beckett v. Tower Assets Co. [1891] 1 Q.B. 688, O.A., 
Sare 2 tho ae was collusive. See too Charlesworth v. Mills [1892] A.C. 


H.L. 

(1880) 21 Ch.D. 809, C.A. Although the decision has often been referred to 
in this century in cases on the Billa of Sale Acts, it was not referred to in any 
of the judgments or speeches in any of the courta which heard the later case of 
Manchester, Sheffield ¢& Lincolnshire Ry. Co. v. North Central Wagon Co. 
(above), although it was reed on m argument in the Chancery Division and 
Court of Appeal. It was distinguished in Hope v. Parrott (1904) 7 O.L.B. 496, 

at pP. 502-508 (Ontario C.A.). 
67 (1881) 19 Ch.D. 478 at p. 488. 
68 Per Jessel M.R., (1882) 21 Ch.D. at p. 814. 
69 See Jessel M.R. at p. 812. 
T0 Per Jessel M.R. at p. 812. 
71 See Jessel M.R. at p. 816, and particularly Holker L.J. at p. 820. 
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The value of this case as an authority on the Bills of Sale Acts is 


further weakened by three facts. First, in so far as the object of `° 


the 1878 Act is to protect creditors, Jessel M.R. drew specific 
attention to the fact that his decision would not and could not affect 
existing debenture holders.”* Secondly, in so far as the object of 
the 1882 Act is to protect borrowers, it is unlikely to be thought of 
as the purpose of the Act to protect a railway company acting on 


the advice of solicitor and counsel. Thirdly, the 1882 Act, passed + | 
three months after the decision in this case, specifically excludetl . 
“ any debentures ™ issued by any . . . incorporated company, and | 


secured upon the... goods... of such company.” 74 


(f) The relationship between L and B ° 


Although the relationship between L and B has seldom formed 
the explicit basis of the court’s decision, it is difficult to escape the 
conclusion that this is a factor which weighs with the court in 
interpreting the intention of the parties. 

At one extreme one can list cases where L carries on business as 
a moneylender. In the vast majority of these cases the transaction 
has been held to be a bill of sale, so that the security is void.” At 
the other extreme the alleged lender is a person in an existing 
relationship with B and has an interest in assisting B, such as B’s 
landiord,”® or a solicitor who formerly acted for B and ‘* was 
anxious to assist her by keeping a roof over her head,” "7 or a person 
who, having entered into a contract with B, wishes to keep B `n 
business so that he may carry out his contract.”* Here the trans- 
action is found to be genuine. Between these two extremes lie a 
variety of examples, the two main groups being: (a) cases where 
there is no existing relationship between L and B, and where L 
appears to have no interest in assisting B otherwise than as a 
lender of money: here the transaction is readily held to be a bill of 


\ 
72 (1882) 21 Ch.D. at p. 315. 
73 '' i debenture means a document which either creates a debt or acknowledges 
... per Chitty J. in Levy v. Aberoorrts Slate and Slab Co. (1887) 37 
Ch.D. 260 at p. 264, a case on the 1882 Act. 

74 ae Act, s. 17. 

75 , Cochrane v. Matthews (1878) 10 Ch.D. 80n.; Re Walden (Ex p. Odell) 
(i878) 10 Ch.D. 76; Brown v. Blaine (1884) 1 T. L.R. 158; Beckett v. Tower 
Assets Co., Lid. [1891] 1 Q.B. 688; Johnson v. Rees (1915) 84 L.J.K.B, 1276; 
eed Loan ¢ Finance Corpn., Lid. v. Kennedy [1948] 1 W.W.R. 318 
Alberta 

76 For example, Victoria Dairy Co. v. West (1805) 11 T.L.R. 288; Clapham v. 
Ives (1904) 91 L.T. 69; Prudential Mortgage Co. v. St. Marylebone Borough 
Council (1910) 8 L.G.R. 901; 74 J.P.Jnl. 339. 

77 Stammers v. Margrett (1905) 21 T.L.R. 342. Contrast the Scottish case where 

the solicitor had not acted for B, a farmer: ‘' Nor 1s 1t obvious why a practising 

solicitor should desire to buy 15 cows and 4 horses... .”: per Lord Justice- 

Clerk Alness in Newbigging v. Ritchie's Trustees, 1080 8.C. 278 at p. 286. 

sane Trustee v. Fraser, 1920 B.C. 674. In Madell v. Thomas [1891] 
ae os 280, C.A., L had sold goods to B, who had not paid for them, but 

it does not appear from the report that Ù had any interest in assisting B 

other than to secure payment of the money owed; held to be a bill of sale. 
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sale °’; (b) cases involving hire-purchase finance companies, some 
of which fall on each side of the line; this is, perhaps, the most 
dificult group of cases since it includes a number of cases which, in 
the light of other considerations, might have been thought to con- 
stitute bills of sale, but which were held to be genuine transactions.°° 


(g) The accuracy of the documents 


If the documents drawn up by the parties do not accurately 
record the facts of the transaction as revealed by the evidence, the 
inference that the parties did not intend the transaction to take 
effect in the way described by the documents is a fair one. 

This does not mean that the documents must be faultless in the 
etepresentation of the legal position: ‘ I regard it as futile to expect 
unvarying accuracy of legal language from a busy wood merchant 
and a semi-literate farmer in a region where eminent lawyers are 
liable to express themselves inaccurately.” ** But the documents 
should ‘* accurately set out the deal between the parties as it took 
place and at the time when it took place.” *? 

Thus, in Polsky v. S. and A. Services,** B bought a car from X 
for £895, and gave his cheque for this amount. At the time he had 
under £400 in his account, but he had arranged overdraft facilities. 
In order to obtain money to pay into his account to meet the cheque 
he approached L, a finance company, and the transaction between 
them was carried out by means of their usual hire-purchase docu- 
ments. The invoice for the sale from B to L showed the price of 
£895 “‘less first payment due under your agreement £495,” and 
L paid B the balance of £400. The hire-purchase agreement pro- 
vided for the payment by B to L of £495 on signing the agreement, 
and for the payment by instalments of the balance of £450 (i.e. 
£400 plus £50 “‘ charges *’). Lord Goddard C.J. pointed out that 
the documents used ‘‘ would be completely appropriate to the class 
of transaction whereby the finance company buys from a dealer, 
while at the same time some of the purchase price is provided by the 
prospective buyer,’’ but that here, despite the statement in the 


19 ¢.9., Re Watson (1890) 26 Q.B.D. 27; Maas v. Pepper [1905] A.C. 102. 

80 The most difficult cases are Manchester eto., Ry. Co, v. North Central Wagon 
Co. (1888) 18 App.Cas 554; British Raslway Traffic ¢ Electric Co., Ltd. v. 
Kahn. [1921] W.N. 52; more fully reported in Jones and Proudfoot, Notes on 
Hire Purchase Law, at p. 84; and British Ry. eto., Co., Lid. v. West & Co., 
Ltd., Jones & Proudfoot, op. ct., p. 87. In Scottish Transit Trust, Lid. v. 
Scottish Land Cultivators, Ltd., 1955 S.L.T. 417, 488, Lord Carmont explains a 
difference between finance companies and private indrvidua's, in that the 
former ‘‘ can represent themselves as being possibly interested in [the goods] 
as purchasers, because they could hire them to other clients if the defenders 
were not in the field as the intended hire purchaser.” For a statement of the 
attitude of the courts to finance companies, see Transport and General Credit 
Corpn., Ltd. v. Morgan [1939] Ch. 531, per Simonds J. at p. 551. 

$1 Per Lord Skerrington in Gavin's Trustee v. Fraser, 1920 B.C. 674 at p. 604. 

82 Per Lord Goddard O.J. in Polsky v. 8. and A. Services [1951] 1 E.R. 185 
at p. 189. 

83 osi] 1 All E.R. 185; affirmed by C.A., ibid., p. 1082n. Also reported [1951] ° 
W.N. 188, 258. 
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documents, there had been no payment of £495 by B to L. “‘ The 
transaction which the documents would accurately record,” said + 
Lord Goddard, ** would have been one in which B had paid the sum 

of £495 either to L or to X, and then L had completed the purchase ° 
of the motor car by paying £400 for it. In my opinion, the true 
transaction here was nothing more or less than a loan of £400 by 

L to B on the security of the car.” ** 

Lord Goddard distinguished an earlier case, Staffs Motor Guaran- . 
tee, Ltd. v. British Wagon Co., Ltd.** In that case H, a car dealer, 
wished to dispose of a lorry which he owned to P on hire-purchase « 
terms. He approached the British Wagon Co., asking them to buy 
the lorry from him and let it to P under a hire-purchase agreement, 
but they declined to do so. Instead, H sold the lorry to the Wagon, 
Co. for £900, which they paid him, and they let it to H himself 
under their usual form of hire-purchase agreement, H paying the 
initial payment of £800. The Wagon Co. then granted H permission 
to sub-let the lorry to P without prejudice to their agreement with » 
H. Instead of sub-letting to P, H purported to sell the lorry to the 
plaintiffs, another finance company, and the plaintiffs let the lorry to 
P under a hire-purchase agreement. Six months later H fell into 
arrear with his payments to the Wagon Co., and they seized the 
lorry at P’s premises. The plaintiffs sued the Wagon Co. in detinue 
and conversion, claiming inter alia that the hire-purchase agreement 
in favour of H was a bill of sale to secure a loan of £600. Mackinnon 
J. found that the transaction was a genuine purchase of the lorry 
by the Wagon Co. and a genuine reletting of it to H, saying: 


“It was done in this way, I think, because a convenient 
method was thus found by the defendants of making use of their 
printed agreements, in lieu of the transaction taking the form 
that H had suggested—namely, a hire-purchase agreement to 
P, and a guarantee of payment by P from H. It seems to me 
to be highly likely that the defendants adopted this course 
because they supposed that if they departed from their printed 
forms it might be necessary to employ a solicitor to prepare the 
proper guarantee, and that from a business point of view the 
more convenient way of carrying out that transaction would be 
to make use of their ordinary documents.” ** 


As Lord Goddard observed in Polsky’s case, ‘‘ It is quite clear that 
the real object in that case was to get the lorry into the hands of 
the third party, and there were the three parties who are usually 
found in these hire-purchase transactions. H was a dealer in cars, 


84 [1951] 1 All E.R. at p. 190. I have substituted ‘'B’’ for * the plaintiff,’’ 
“L” for “the defendants,’’ and X "| for the name of the original seller. 
L’s claim for the return of the car and damages for its detention was dismissed. 
But there was then nothing to stop them sumg B persona!ly for money had 
and received: see p. 408, above, n. 55. It is not recorded whether such a 

‘ claim was made. 

a © [1934] 2 K.B. 805, K.B.D. 

86 [1934] 2 K.B. at p. 811. The plaini:ffs also failed in claims based on the 

Factors Act, 1889, s. 2, and the Sale of Goods Act, 1898, s. 25 (1). 
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his customer was the third party, and the defendants were the 
* financiers. If they, as was usual, had bought from H and re-let the 
lorry direct to the third party, no questions could have arisen. That 
Was the essence of the transaction which was carried out in a different 
way.” 8T 
On the other hand, in Elsey & Co., Ltd. v. Palmer,®* which was 
not cited in Polsky v. 8. and A. Services,™ the facts appeared to be 
, * substantially the same as in Polsky’s case, save that B had not yet 
» paid X °° and the finance company gave B a cheque for the full price. 
* Greer J. at first instance, under the impression that B had already 
paid X, held that the transaction was genuine, and the Court of 
Appeal,*! in possession of the full facts, affirmed his decision. How- 
ver, the Court of Appeal did not refer to the form of the documents 
or their accuracy, and the decision of Greer J. is not reported. 
Other cases have referred to the question whether the trans- 
, action recorded in the documents was intended to be acted upon 
according to its purport and apparent effect,°* and the question 
assumed importance in Motor Trader Finance, Lid. v. H. E. Motors, 
Ltd.” the facts of which have already been referred to.** In that 
case B Ltd. took cars under hire-purchase agreements which pre- 
cluded them from selling or attempting in any way to deal with the 
cars, although their sole function was to act as selling agents for 
the cars in question, ‘* These documents,” said Atkin L.J. in the 
Court of Appeal, ‘f are as far from the true facts as imagination 
could place them. Nor is it a case of parties inadvertently or 
carelessly using a printed form which in some particular contradicts 
an agreed term, or of two parties [sic] waiving an otherwise enforce- 
able term. The essence of the transaction if L Ltd. were... to 
be protected . . . was... that the hirers could not pass the 
property to anyone else. ... Yet... the existence of such a 
clause prevented B Ltd. from carrying out the business operation of 
selling cars which all parties intended should be continued.” 


CoNCLUSIONS 


In determining whether a sale of goods followed by a hire-purchase 
(or credit-sale) agreement is to be regarded as a bill of sale, the 
court seeks the intention of the parties. This is a question of fact 


87 [1951] 1 All E.R. at pp. 189-190. 

88 aa Jones and Proudfoot, Notes on Heire Purchase Law, p. 99, C.A. Cf. 
Colchester Motor Hire Purchase Co., Lid. v. Stewart (1924), Jones & Proud- 
foot, op. ct., p. 75, C.A., held to be a bill of sale. 

89 [1051] 1 All B.R. 188 and 1082n. 

90 And, according to Berutton L.J. (loo ort., p. 100), the property had not yet 
passed to B; sed quaere. 

%t Bankes, Scrutton and Bargant L.JJ. 

92 eg., Yorkshire Ry. Wagon Co. vy. Maclure (1882) 21 Ch.D. 809, 817; Re 
Watson (1890) 25 Q.B.D. 27, 35, 87. 

93 (1926), unreported (H.L.). 

2t See above, pp 526-527. 
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and, athough this intention is not always as fictitious as “‘ the inten- 
tion of the legislature,” it is even more difficult to ascertain since 
the words used by the parties may not even be intended to represent , 
their intention.*® . ù 

There are many decisions, a large number of which appear to be 
mutually inconsistent (though judges seldom admit the incon- 
sistency). There are statements by distinguished judges which, in 
emphasising the distinction between the two types of transaction, ° 
deny the existence of any distinguishing features; thus Lord . 
Macnaghten: ‘‘ As regards their legal incidents, there is all the 
difference in the world between a mortgage and a sale with a right 
of repurchase. But if the transaction is completed by redemption 
or repurchase as the case may require there is no difference in the® 
actual result. The B Co. of course looked forward to repaying the 
money. There was nothing, therefore, so very improper or 
suspicious in their entering the transaction in their books as a loan. 
When it was put to the secretary of the B Co., ‘ You have said that 
it was not handed to you as a loan of £100, but that it was paid for 
the wagons’ he answered naturally enough, and not I think 
altogether incorrectly, ‘ Well, it was paid for the wagons, but you 
might call it a loan for all that.’ >’ °° 

In different cases, different factors have assumed importance. 
Seven of these factors have been examined in some detail.°” In the 
present state of the law, it may be that some of these factors can 
usually be disregarded, notably the contractual provisions governing 
L’s rights if B defaults, the identity of the seller, and the con- 
tractual capacity of L and B. The most important factors are, it is 
suggested : 


e 


1. The accuracy of the documents. 

2. The adequacy of the price paid by L.** 

8. Although not explicitly referred to in the cases, the 
relationship between L and B. 


But whenever the question of ‘‘ genuine transaction ’’ or bill of sale 
arises, ‘‘ he must be a bold, if not a conceited, man who can feel 
confidence in forming, or expressing, an opinion.” °° The present 
state of the law is unsatisfactory in that in many cases it is 


95 What if the parties have different intentions? In only one case has this 
even been acknowledged to be a possibility: Yorkshire Ratlway Wagon Co. Vv. 
Maclure (1882) 21 Ch.D. 800, per Jessel M.R. at p. 814. And see the warning 
given by aval and Axelrod, ‘‘ Chattel Security’ (1948) 67 Yale L.J. 517 
at p. 518, n. 8. 

86 Mavens, Sheffield eto., Ry. Co. v. North Central Wagon Co. (1888) 18 
App.Cas. 564 at pp. 567-568. The facts are grven above, p. 527. Cf. the 
similar evidence in Commercial Finance Corpn., Ltd. v. Capital Discount 
Corpn., Lid. [1981] O.R. 22 (Ontario, App.Divn.), held to be a loan. 

®7 A oynio might add an eighth: the length of the judge's foot. 

°8 Tt 18 submitted that the Scottish approach is to be preferred to that of the 

e English courts: see above, pp. 524-525. 

99 Per MacKinnon L.J., on the Rent Acts: Winchester Court, Lid. v. Miller 

[1944] K.B. 784, 744. 
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impossible to advise with certainty whether a particular transaction 
will be upheld or avoided by the courts.* Moreover, this affects 
not merely the rights of the parties to the transaction, but often 


° innocent third parties.’ 


Tue FUTURE 


It is submitted that this branch of the law is in need of reform. 
The distinction between a bill of sale and a hire-purchase agreement, 
enunciated in McEntire v. Crossley Brothers, Ltd., rests funda- 


* mentally on the wording of the Bills of Sale Acts,* and not on con- 


siderations of purpose or social policy. The problem is moreover 
closely linked with another, which is becoming increasingly urgent: 
¿he position of an innocent person who “ buys’? goods from the 
hirer under a hire-purchase agreement.” 

As has been shown, the two purposes of the Bills of Sale Act 
(1878) Amendment Act, 1882, are to protect creditors of (and pur- 
chasers from) B, who are deceived by what they take to be owner- 
ship, and to protect B from harsh terms imposed by L. These same 
two considerations now apply to the hire-purchase agreement: the 
first is unsolved as yet, the second partially met by the provisions 
of the Hire-Purchase Acts of 1988 and 1954, which are of limited 
application. 

The solution, which is of course possible only by legislation, is to 
introduce into English law the principles set forth in Article 9 of 
the Uniform Commercial] Code,’ adopted so far by five of the United 
States.” This Article applies “‘to any transaction (regardless of its 
form) which is intended to create a security interest in personal 
property,” * among which are included pledge, chattel mortgage, 
conditional sale, and bailment-lease (our ‘‘ hire purchase ’’). It is 
recognised that in all these cases one person (whether he be owner 
or possessor) has rights in goods by way of security, while another 


par 


Tt is particularly unfortunate that criminal liability should turn on the distinc- 
tion: see R. v. Deller (1952) 86 Cr.App.R. 184 (C.0.A) and R. v. Wilama 
and Hamtlton-Walker [1959] Crm. L.R. 727 (C.C.C.). 

Contrast the position of the unsuccessful third party in Staffs. Motor Guarantee, 
Lid. v. British Wagon Co., Ltd. [1034] 2 KB. 805, above, p. 582, with that 
of the more fortunate ‘‘ buyer'’ in Polsky v. S. and A. Services [1961] 1 All 
H.R. 185, above, p. 528, n. 88. 

[18954 A.C. 457, H.L., above, pp. 516-517. 

Cf. Re Smith £ Hogan, Ltd [1982] 8.C.R. 661 at p 667 (Sup.Ct. of Can.). 

See Eastern Dtsiributors, Lid. v. Goldring [1957] 2 Q.B. 600, C.A., at 
pp. 614-615, per cursam. 

Published in 1952 by the American Law Institute and the National Conference 
of Commissioners on Uniform State Laws, and subsequently revised. The 
literature on the Code is already great, and is inevitably growing. ‘Braucher, 
‘The Legislative History of the Uniform Commercial Code ’’ (1958) 68 Col. 
L.Rev. 798 offers ‘‘a review of the history of the code project and of the 
available literature on its various aspects.” Reference may also be made to 
symposia on the proposed Code to be found in (1951) 16 Law and Contemporary 
Problems 1-348, and [1952] Wisc... Rev. 197. 

Pennsylvania (1954), Massachusettes (1958), Kentucky (1960), Connecticutt (as 

from 1961) and New Hampshire (aa from 1961). » 
8 Bection 9-102 (1) (a). 
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person has rights in the goods (whether of ownership or of posses- 
sion) subject to the security interest. The broad effect of Article 9 + 
is (a) to protect third parties by requiring the filing of a “‘ financing 
statement ”’ at a public office, in certain cases,” and (b) to protect 
the debtor by (roughly speaking) equating the rights of a secured 
party with the rights of a mortgagee of land (including, in particular, 
an obligation to account to the debtor for any surplus after sale of 
the property).*° One effect of such an approach might be the , 
rehabilitation of the chattel mortgage in English law, and the ° 
‘‘ recognition that chattel security is a legitimate component of ° 
the credit structure.’ 1 

In this direction, it is suggested, lies the way to a system which 
is comprehensive, just, predictable and (not least important} 
understandable and workable by the businessman himself. 


Ausrry L. Diramonp.* 


® Cf. the Instruments Act, 1928 (Victoria), s. 51, which avoids a sale of goods 
where the seller retains possession under a contract for letting or hiring (or 
retakes possession under such a contract within sıx months) unless both the 
contract of sale and the contract of hire are in writing and are filed at a 
public registry. . 

10 Section 9-504 (1). On Article 9 see, inter aha, Gilmore, ‘‘ The Secured Transac- 
tions Article of the Commercial Code’’ (1951) 16 Law and Contemporary 
Problems 27; Kripke, ‘‘ The Modernization of Commercial Security under the 
Uniform Commercis! Code ° (1951) 16 Law and Contemp. Prob. 188; Birnbaum, 
** Article 9—A Restatement and Revision of Chattel urity ° [1952] Wise. 
L. Rev. 848; Coogan, ‘‘ Article 9 of the Uniform Commercial Code. . .’’ (1959) 
72 Harv.L.Rev. 888 at pp. 845-850; Kripke, ‘‘ Article 9: Secured Transactions 
under the Uniform Commercial Code in Pennsylvania ° (1954) 15 Un.Pitt.L. 
Rev. 602. For a criticism see Beutel, ‘‘ The posed Uniform [?] Cammer- 
cial Code Should Not Be Adopted ’’ (1952) 61 Yale L.J. 384, especially pp. 854- 
857, with Gilmore's reply, tbid., p. 864, n. 1. 

11 Birnbaum, article referred to in previous note, [1952] Wisc... Rev. 848 at p. 349. 

* žr., Solicitor; Lecturer in Lae at the London School of Economics and 
Political Science. 
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JuDIcaL Pensions Acr, 1960 


Trs statute, despite its colourless title, has made an important 
. ° innovation in the structure of the higher judiciary which is only 
- in the remotest way connected with pensions, that is it has estab- 
lished seventy-five as the compulsory retiring age for all judges of 
the Supreme Court and for the Lords of Appeal. Such a retiring 
age had been recommended on a number of occasions in the past 
by Royal and other Commissions, notably in 1918 by the St. 
Aldwyn Commission and by the Peel Commission in 1986. Both 
these Commissions had recommended seventy-two as the appropriate 
ə age, possibly because it had already been accepted as the retiring 
age for County Court judges, and had considered that there should 
be a possibility of extension to seventy-five in exceptional cases. 
On the other hand the seventy-five limit had not been without its 
supporters, among whom the Bar Council were perhaps the most 
noteworthy. In the discussions during the passage of the Bill through 
Parliament there was a good deal of difference of opinion on this 
matter which did not align itself on a party basis. There were those 
who considered that there should be no retiring age, and those who 
considered that the retiring age had been fixed too high. The view 
was also expressed that the retiring age might well be different for 
judges of first instance and for appellate judges—it was argued that 
the work of a trial judge who sits alone and, in the Queen’s Bench 
Division, may have to go on circuit is more exacting, at any rate 
physically, than that of a judge of appeals, and that many of the 
most eminent judges, especially in the House of Lords, had continued 
at work long after their seventy-fifth year, among those mentioned 
being Lords Halsbury, MacNaghten, Lindley, Moulton, Dunedin, 
Atkin, Macmillan, Finlay and Wright. Indeed in the House of 
Lords where this aspect of the Bill was argued more fully than in the 
Commons an attempt was made to persuade the Lord Chancellor to 
exclude. Lords of Appeal from the age limit established by the bill, 
but without success. 
The Lord Chancellor took the view that while there was no doubt 
a case for extending the age limit in particular cases the responsi- 
bility of selecting such cases was too invidious for any Lord 
Chancellor, or indeed any committee of fellow judges, to have to 
undertake. Granted that a limit must be fixed, seventy-five seemed 
the most reasonable age. No doubt this would from time to time 
deprive the public of the services of a distimguished judge still 
capable of good work, but it would prevent others from going on , 
after they had passed their best. In an interesting historical survey 
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he pointed out that many of the most distinguished Lords Chancellor 

or Lords of Appeal had commenced their judicial work in the House . 
in the early sixties or even in the fifties, and in a survey of a 
number of famous cases, ranging from Entick v. Carrington te ° 
Donoghue v. Stevenson, he found that the judges concerned had 
almost always been under seventy or sometimes under sixty. He 
pointed out further that the path of promotion from one court to 
another is blocked if judges remain in office until of great age. i 

A point made by Lord Ogmore was that if the proposals now ° 
being made for a peripatetic Judicial Committee of the Privy Council « 
came to fruition, the strain on the members would be considerably 
increased, and the work would call for younger men. It is worth 
while to point out that the Lord Chancellor indicated that in 
his view there are many arguments in favour of this proposal, 

On the pensions side the substantial element in the new statute 
is that it introduces a scheme of graduated pensions, depending on 
length of service, under which a judge will be able to retire on * 
pension at seventy. Until now a judge has had to serve fifteen years 
before earning a pension: this has occasionally, in the case of late 
appointees, resulted in judges struggling on in office in obvious 
physical or even mental distress. It will now be possible to appoint 
an elderly man without so much risk of tbis distressing sequel. 

C. 


Tar Last or tHe *' In-Laws ”’ 


THE atomisation of the family unit has been one of the outstanding 
social developments of recent years in economically advanced 
countries. The desirability of separation between succeeding 
generations of adults has been increasingly accepted in this country 
since 1945. The necessity for ‘‘living with in-laws”? is now 
generally regarded as a major hardship for young married couples, 
and a fruitful source of the break-up of marriages.’ 

The Marriage (Enabling) Act,? which came into operation on 
April 18 last, seems both a product and a likely progenitor of 
family fission, but between adults of the same rather than succeed- 
ing generations. The Act contains two sections, of which only one 
concerns substantive law, and its main provision ° is to enable a 
man to marry, after April 12, 1960, and in England or elsewhere, 
either: (a) the sister, aunt or niece of his former wife during that 
wife’s lifetime as well as after her death,* or (b) the former wife of 


1 The Report of the Royal Commission on Marriage and Divorce (Cmd. 9678) 
listed ın para. 44 the scarcity of houses, which prevents many young couples 
Pr starting married life in a home of their own, as a reason for marriage 
allure. 

8 & 9 Eliz. 2, c. 29: 

s. 1 (1). 

a ara by the Deceased Wife's Sister’s Marriage Act, 1907 (7 Edw. 7, 
c. 4). 


2 
3 
i 
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his own brother, uncle or nephew during the lifetime as well as 

* after the death ë of the husband so related to him. The provision ° 
that kinship of both the whole and half blood are equally referred 
to seems to have been inserted ex abundante cautela, 

This does not quite mark the end of rules of affinity in English 
law. The new Act in fact merely enables a man to marry during 
the lifetime of his former wife those whom, under previous enact- 

. ments,’ he might have married after her death. His wife’s mother 

_and grandmother * remain his parents-in-law, and her daughter and 

° granddaughter remain his stepchildren; with them marriage is still 
forbidden, even after the death of the former wife. 

It may be that the isolation of the married couple and their 
infant children in this country has already progressed so far that 
this new legislation will have little social effect. The illustration of 
the alleged hardship of the previous law with which Lord Mancroft 
introduced the Bill® was not represented as typical. He instanced 
the situation of a soldier who had married an English girl in Cairo, 
and who met his wife’s sister for the first time after his wife had 
deserted him and their only child for an adulterous association. 
In the peculiar circumstances it is understandable that the couple 
had previously lived isolated from the wife’s blood relations, and 
that the wife never met her own sister in the company of her hus- 
band. Clearly any rules designed to safeguard the family circle 
after the introduction to it of members’ spouses are inappropriate to 
such circumstances, The Royal Commission on Marriage and Divorce 
recommended *° that a man should be enabled to marry his divorced 
wife’s sister, but with three dissentients. If consideration was at 
any time given by the legislature to the dual role of the prohibited 
degrees of marriage as ensuring the integrity of the family circle * 
as well as promoting biological wellbeing, there is no evidence of it. 
It seems surprising that so sweeping a change in the concept of the 
family in English law should have been enacted without extensive 
social investigation. 

A useful subsection of the Act ° deals with the conflict of laws 
aspects by providing that the Act shall not validate a marriage if, 


5 As permitted by the Deceased Brother’s Widow’s Marriage Act, 1921 (11 & 12 
Geo. 5, 0. 24). 

ê g, 1 (9). 

7 See notes (4) and (5) supra. 

The unlikelihood of a particular marriage has not prevented its prohibition. 

The prohibition on marrage with one’s grandmother by blood, for example, 


remains. 

° See H. Lords Deb., Vol. 220, No. 29, Col. 652, January 26, 1960. 

10 Bee Cmd. 9678, para. 1167. 

11 A modern example of the recognition of this dual role is contained in the 
adoption legislation. The Adoption Act, 1958, s. 18 (8) provides that an 
adopted child shall be deemed to be within the prohibited degrees of con- 
sanguinity with his adopter, and shall so remain although Eae a 


readopted by others. He presumably remains within the prohibited degrees 
. with his blood relatives, although there appears to be no specific provision to , 
this effect 
13 6, 1 (8) 
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by the law of the domicile of either party at the time, such 


a marriage is invalid. This provision should avoid the difficulties * 


of such decisions as that in Sottomayer v. de Barros (No. 2)." It 
also represents a decisive and welcome rejection af the theory 
advanced in some quarters ** that on marriage a woman’s legal 
capacity in her pre-nuptial domicile is retrospectively obliterated. 
The doctrine that when a woman marries a man domiciled else- 


where, with or without the intention of settling in the country of , 
his domicile, she ‘* proposes to sever her connection ’’** with the | 


country of her pre-nuptial domicile is patently untrue as well as ° 
sociologically unsound. Such theories belong to the dark ages of 

English law before 1888, when a woman’s identity was obliterated 

on marriage or, as the lawyers preferred to say, became mergede 
in that of her husband. To the extent to which the present Act 

gives such theories their quietus it deserves a warm welcome. 


O. M. STONE. 


Loca EMPLOYMENT AcT, 1960 


THis is the measure which the Government promised during the 
General Election to help areas with a high rate of unemployment. 
It was heralded as being the most important Bill of the present 
session. In fact it is largely a re-enactment of the Distribution of 
Industry Acts, 1945-58. The Act came into force on April 1, 1960. 

The Act, unlike Gaul, is divided into two parts. Part I provides 
the carrot, i.e., inducements to entice businesses to go to localities 
with a high rate of unemployment. Part II is concerned with the 
stiek by which factories will be prevented from being erected in 
congested areas and thereby again steered to the unemployment 
areas. 

Fundamental to the Act is the concept of the development 
district, i.e., localities where in the opinion of the Board of Trade 
a persistently high rate of unemployment exists or is to be expected 
either seasonally or generally (s. 1 (2)). In the designation 
of these areas there has been an important departure from the 
procedure under. previous legislation. Under the Distribution of 
Industries Act, 1945, the development areas were listed in the 
Schedule to the Act and any changes needed an affirmative reso- 
lution of both Houses of Parliament. By the Distribution of 
Industry (Industrial Finance) Act, 1958, new areas could be added 
by purely administrative action of the Board of Trade. This is the 
procedure which will be used under the new Act both to designate 
the localities originally and to alter them whether by addition or 
subtraction. The list of localities published by the Board of Trade 
is thus not subject to parliamentary sanction. The Government 


18 (1879) 6 P.D. 04. Bee Dicey: Confltot of Laws, Tth ed., rule 81, and p. 261. 
14 e.g. Cheshire, Private International Law, 5th ed., p. 805 et seq. 
15 Op. ert. 5th ed., p. 809. 
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defended this proposal on the ground of flexibility, claiming that 


* the rigidly defined development area was out of date. But the 


Parliamentary Secretary to the Board of Trade admitted that it 
fill also enable places to be descheduled. It was previously impos- 
sible as a matter of practical politics to obtain the affirmative resolu- 
tion of both Houses of Parliament required for descheduling so that 
the Board used to resort to de facto descheduling, i.e. making no 


_ + attempt to exercise its powers.* 


. ` There are six powers of inducement contained in Part I of the 
“Act. Under section 2 the Board of Trade has power to acquire 
land in development districts by agreement or compulsorily and 
erect buildings to provide premises for any business (not merely 
¢ndustrial undertakings) willing to come to the area. Such premises 
will be managed for the Board by Industrial Estates Management 
Corporations * which are the successors of the Industrial Estates 


, Companies created under the 1945 Act. They will lease the land 


to the businessman. 

For the businessman who wishes to own his premises there is a 
new power provided in section 8 which enables the Board of Trade 
to make a grant towards the cost of the building equal to 85 per 
cent. of the difference between the estimated cost of providing the 
building and its market value. It remains to be seen whether 
businessmen prefer to own their premises rather than rent them 
ready-made from the Corporations. 

Thirdly, under section 4, the Board of Trade has power to make 
prants or loans to undertakings willing to come to the develop- 
ment district to provide them with anything needed for the purpose 
of the undertaking which would include plant, machinery, working 
capital or cost of transfer of the undertaking. Grants, as distinct 
from loans, have in the past been rare and this policy is expected 
to continue,” 

The Act provides certain safeguards upon the use of the powers 
under sections 8 and 4. First, there is the advisory committee 
appointed by the Board of Trade* which must be consulted before 
a grant is made under section 8 and without whose recommenda- 
tion a grant or loan under section 4 cannot be made. A grant 
under section 8 also needs the consent of the Treasury, whilst under 
section 4 the advisory committee must act in accordance with 
general directions given by the Board with the consent of the 
Treasury. Finally, grants under sections 8 and 4 may be made 


1 H.C. Deb., Vol. 618, col. 149. 

7 8. 8 creates three corporationsa—one for England, Scotland and Wales, each 
consisting of a chairman and four members appointed by the Board of Trade. 
They must act in accordance with general directions of the Board (s. 9 (4)). 
Their accounts are examined by the Comptroller and Auditor-General and 
must be laid before Parliament (s. 10). 

3 H.C. Deb., Vol. 618, col. 40. 

« This is a continuation of the committee existing under the Distribution of 
Industry Act, 1946. 


Vor. 23 84 
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subject to conditions for repayment. This will ensure that a grant 
obtained to build a factory will have to be repaid if, for example, 
the factory is later turned into a warehouse. 

Under section 6 derelict, neglected or unsightly land in 4 
development district may either be acquired by the Board, or the 
Minister of Housing and Local Government may make grants to 
enable local authorities to acquire it. Such land may then be 
brought into use or dealt with so as to improve the amenities of the e» | 
neighbourhood. But this can only be done where it will render thè , 
development district more attractive to industry, and not merely ` 
for the sake of amenity. 

Section 6 enables the Minister of Labour to make grants to 
workers who migrate to a development district with the under* 
taking in which they are employed. These grants include fares, 
removal expenses and lodging allowances. 

Finally, section 7 gives the Minister responsible power to make 
grants or loans towards the cost of improving basic services, e.g., 
transport facilities, electricity or water supply, sewerage, etc., in a 
development district to enable it to attract customers. The 
Minister regards this as a power to be exercised on a purely local 
basis, e.g., to provide access roads and not to redesign the national 
transport system.” 

All these powers except the building grants under section 8 are 
re-enactments with slight modifications of provisions in the Distri- 
bution of Industry Acts, 1945-58. 

Part IL of the Act closes some loopholes in the legislation 
(s. 14 (4) Town and Country Planning Act, 1947) under which 
an industrial development certificate (I.D.C.) has to be obtained 
from the Board of Trade before an industrial building *® of more 
than 5,000 square feet can be erected. The Act now requires 
(s. 18) an I.D.C. to be obtained also for a change of use of a 
non-industrial building to an industrial building so that it will no 
longer be possible to build a warehouse without an I.D.C. and then 
change it to a factory without an I.D.C. It is also no longer 
possible to build a factory without an I.D.C. by erecting several 
buildings each under 5,000 square feet, as the total floor space 
created by development carried out since the new Act in respect of 
a building or group of buildings must be under 5,000 square feet 
to escape control (s. 19). By the I.D.C. procedure it is possible 
to prevent new factories being built in congested areas like 
London and the Midlands, but unfortunately such control does 
not apply to office buildings. It will often be a gamble whether a 
refusal of an I.D.C. will ensure the factory being built in a develop- 
ment district or will end in the factory not being built at all. This 
is where the inducements in Part I should help the Government to 
bring about the desired result. 


5 H.C. Deb., Vol. 618, col. 42. 8 Now defined in s. 21. 
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Such are the main provisions of the Act and the question now 
arises whether they are sufficient to solve the unemployment 
problem. This will depend primarily on whether the Government 
‘will make a yigorous use of its powers and spend sufficient money. 
It was the constant indictment of the Opposition throughout the 
debates on the Bill that the existing powers had not been used by 
the Government to the full in the past. They therefore introduced 
an amendment to make it a mandatory duty to exercise the powers 
under the Act.” It is doubtful whether this would have had much 
legal effect * and the President of the Board of Trade in rejecting 
the amendment emphasised that the Government was willing to be 
judged on its record. That there is a new spirit abroad is evidenced 
eby the expansion of the motor industry into the development 
districts.° 

There is however an even more fundamental question as to 
whether the powers under the Act are not altogether too narrowly 
conceived. As Mr. Lee pointed out on Second Reading’ the 
problem today is not just one of local unemployment but of whole 
industries such as coal, cotton and shipbuilding which are on the 
decline and need replanning. Further, there is the technical revolu- 
tion of automation and the problem of the depopulation of the 
rural areas. The Opposition therefore wanted the proper distri- 
bution of industry to be one of the purposes for which the powers 
in Part I could be exercised. The Government was adamant in 
rejecting such an amendment. It is opposed to spending the tax- 
payers’ money except for the purpose of bringing employment to 
the development districts, though in exercising the negative powers 
under Part II the Act provides that the Board of Trade is to have 
regard to the‘.proper distribution of industry. There is here a 
doctrinal difference as to the extent to which it is justifiable to 
steer private industry to areas where it does not want to go. The 
difference lies in whether this should be a limited power to 
alleviate local unemployment or a wide power to be used to ensure 
the proper distribution of industry over the country as a whole. 
The practical consequence may be seen in the recent announcements 
about the motor industry which has been successfully steered to 


H.C. Deb., Vol. 614, col. 1015. 
See Griffith and Street, Principles of Administrative Law, 2nd ed., p. 296 
et séq. for a discussion on the analogous problem of enforcing against a public 
corporation general duties owed to the public. 
On January 21, 1960, ıt was announced that the B.M.C. is to have new 
factories ın Scotland, 8. Wales and Merseyside. The buildings are to 
be erected by the Government for £9 million to be repaid by the corporation 
over 15 years. 

On February 9, 1960, Standard Triumph announced new extension on 
Merseyside. 

On February 26, 1960, Vauxhall announced that it would expand on 
Merseyside. 
10 H.C. Deb., Vol. 618, col. 818. 
11 H.C. Deb., Vol. 614, col. 1071. 
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certain development districts (e.g. Merseyside) but not to others 
(e.g., North-East England). When the powers under the Act come 
to an end after seven years (s. 1 (6) ) there will be an opportunity 
for a radical rethinking of the fundamental problems raised by thé 
changing face of industry. 

GABRIELE GANZ. 


NOTES OF CASES 


IRRESISTIBLE IMPULSE AND THE M’NavuGuTen RULES 


In Attorney-General for South Australia v. Brown? the Judicial 
Committee of the Privy Council was presented with the opportunity 
* to examine the question how far a defence that an otherwise 
criminal act was committed under the influence of an irresistible 
impulse is compatible with the defence that the accused was insane 
«within the meaning of the M’Naughten Rules. Unfortunately the 
Board, it is submitted, failed to get to grips with the basic issues, 
and its decision scarcely improves the state of this difficult branch 
of the law. 

. Brown was a man aged about twenty-five years, who in 
November 1958 was engaged to work as a hand at a sheep station in 
South Australia. The manager of the station, Mr. Lord, lived there 
with his wife and two young children. Brown met him for the first 
time when he arrived there; four days later, in the evening, he 
picked up a rifle from the room of another hand, went to Mr. Lord’s 
bedroom, and shot him. He was tried for murder and convicted; 
after the Supreme Court of South Australia had rejected an appeal, 
he obtained special leave to appeal to the High Court of Australia, 
which decided that the summing-up had been misleading and ordered 
a new trial. From this decision the Crown obtained special leave to 
appeal to the Privy Council, which reversed the High Court decision 

and restored the original conviction. 

It was common ground that there was no apparent motive of any 
kind for Brown’s act. He himself did not offer any explanation; he 
was asked by the police whether he knew at the time of his act that 
it was wrong, and he replied, ** Yes, but I couldn’t help myself.” 
Two highly qualified psychiatrists gave evidence at the trial—Dr. 
Forgan for the defence, and Dr. Shea (in rebuttal) for the Crown. 
Both agreed that Brown was a schizoid personality, and it was not 
disputed that at the time of his act he knew its nature and quality. 
Dr. Fotgan was of opinion that at the time of the killing Brown had 
lapsed into a very brief temporary attack of schizophrenia, and did 
not know that what he was doing was wrong. Dr. Shea, on the other 
hand, thought that there could not be an attack of schizophrenia of 
such brief duration; he gave an account of Brown’s mental state at 
the time in terms which the High Court described as involving an 
abnormality of mind and an irrationality of conduct, although not 
amounting to a psychosis.” While it is not entirely clear whether 
Dr. Shea regarded Brown’s mental condition as amounting to a 


1 [1960] 2 W.L.R. 588; [1960] 1 All E.R. 784. 
2 Brown v. The Queen [1969] Argus L.R. 808, 81%. 
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sc disease of the mind,” in any event he thought that Brown knew 
that what he was doing was wrong. 

In summing up, the trial judge twice instructed the jury that 
they might think that Brown was in truth raising a defence of 
“< uncontrollable impulse.” If this were so, he said, then it was his 
duty to inform them that such a defence was unknown to the law. 
It was this passage that the High Court found objectionable*; but 
to understand their criticisms, it is necessary to consider their 
interpretation of the M’Naughten Rules as expounded in earlier 
cases before them. This interpretation is not set out in full in the 
judgment in the instant case for, as the court explained, it was 
‘* probably undesirable to discuss the case at all fully,” lest the 
judge at the new trial which was ordered should be embarrassed.*® 

The court’s position was first expounded in the case of Sodeman 
v. The King" nearly a quarter of a century ago, and it has been 
consistently maintained ever since. It regards the M’Naughten 
Rules as posing two main questions in each case, namely (1) was 
the accused labouring under a defect of reason arising from a 
disease of the mind, and (2) if so, was the defect of reason such as 
to produce the result that the accused did not know the nature and 
quality of his act, or, if he did know this, that he did not know that 
what he was doing was wrong? It is in regard to the second limb 
of the second question that ‘‘ irresistible impulse’? may prove of 
importance. For, as Dixon J. put it, “in general it may be 
correctly said that, if the disease or mental derangement so governs 
the faculties that it is impossible for the party accused to reason 
with some moderate degree of calmness in relation to the moral 
quality of what he is doing, he is prevented from knowing that 
what he does is wrong.” ° 

It will be observed that Dixon J. is here construing the word 
“ know ” as meaning ‘‘ reason calmly about a proposition.” If, as is 
submitted, his construction is the correct one, it must first be assumed 
that the word ‘‘know”’ is not self-explanatory. But this could 
scarcely be denied. ‘* Knowledge’ is a word covering a Varying 
range of abilities, from that of being able to repeat a verbal formula 
to that of being able to reason about a proposition and act upon it. 
Thus in one sense a child who, when asked what twice twa makes, 
replies *‘ four’? automatically, can be said to know that 2 x 2=4. 
In another sense, both the present writer and the Director of the 


3 The defence complained of various other passages mm the summung-up, raising 
other questions, and these were also found objectionable by the High Court; 
and here again the Board overruled the High Court. These other matters 
are ee the scope of the present note, and no further reference will be made 
to them. 

4 [1959] Argus L.R., at 809. 

5 (1936) 55 C.L.R. 192; special leave to appeal refused [1986] 2 All E.R. 

1188 (P.C.). Although in that case the four members of the Court ware 

equally divided as to the result, the argument here set out was accepted 

by three of them (Latham C.J., Dixon and Evatt JJ.). 

(1936) 55 C.L.R., at 218. 
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Cavendish Laboratory ‘‘ know *” that the amount of energy con- 
tained in a given body of matter is represented by the formula 
E=me*, where E stands for the amount of energy, m stands 
Tor the mass of the body, and c stands for the velocity of light.’ But 
the Director’s knowledge of this proposition is of a very different 
order from that of the writer. 

Once this is grasped, it becomes plain that a plea of irresistible 
impulse does not necessarily stand in opposition to a plea that the 
actor did not know that what he was doing was wrong. In any 
given case, it may be that that actor was able to, and did, reason 
with a ‘f moderate degree of calmness ” about the moral quality of 
what he was doing, but nonetheless felt that he had to do it, 


*although he realised its wrongness; or it may be that the feeling of 


having to do it was so overpowering that he was unable to reason 
calmly about its moral quality. Which of these two is correct is for 
the jury to decide in the light of the evidence. But if, as happened 
in the present case, the two possibilities have not been developed 
in the course of the evidence, it is wrong for the judge to tell the 
jury (as did the judge at Brown’s trial), in effect, that the correct 
interpretation of the evidence before them is the former of the two. 

In explaining their reasons for ordering 4 new trial, the High 
Court used the following language: ‘‘ [Domination by an uncontrol- 
lable impulse] may afford strong ground for the inference that a 
prisoner was labouring under such a defect of reason from disease 
of the mind as not to know that he was doing what was wrong. 
The law has nothing to say against the view that mind is 
indivisible and that such a symptom of derangement as action under 
uncontrollable impulse may be inconsistent with an adequate 
capacity at the time to comprehend the wrongness of the act... . 
For that reason, even if no more had been said than that uncontrol- 
lable impulse does not amount to a defence, the fact that the subject 
was mentioned would make it necessary to put before the jury the 
true operation of uncontrollable impulse as a possible symptom of 
insanity of a required kind and degree.”’* It was this passage that 
the Board found objectionable. They regarded it as laying down 
‘as a matter of law and in the absence of any medical evidence to 
that effect that irresistible impulse 1s a symptom of some disease or 
disorder of the mind which, although not preventing the patient 
from knowing the nature and quality of his act, yet does prevent 
him from knowing that it is wrong.” ° 

With respect, it would seem that in making this criticism the 
Board misconceived the true operation of what the High Court was 
saying. Early in its judgment the court had made it plain that at 
the trial there was no real dispute as to the first of the two “‘ key ” 
questions, namely the existence of a defect of reason arising from 

1.6., Einstein's Law. 


74 
8 [1958] Argus L.R., at 814. 
9 [1980] 2 W.L.R., at 598. 
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disease of the mind 7°; the real issue arose on the second limb of the 
second question, i.e., did Brown know that what he was doing was 
wrong? The whole of the judgment must be read in the light of this 
analysis of the course of the trial. Thus, when the. High Court’ 
spoke of “‘ the true operation of uncontrollable impulse as a possible 
symptom of insanity of a required kind and degree,” it is the 
emphasised words which are important, since these refer to the 


“ knowledge of wrongness.”” The Board, however, seem to have ° , 


laid stress on the phrase “‘ symptom of insanity,” and to have 
imputed to the court the proposition that in the absence of any 
medical evidence the existence of an uncontrollable impulse is to be 
taken as demonstrating the existence of a disease of the mind. The 
High Court have never, to the writer’s knowledge, announced such® 
a proposition, and it is most unlikely that they would ever do so. 

The Board, fortunately, did not shut the door on the defence of 
irresistible impulse; indeed, they went out of their way to say that it 
could be relied on if there were medica] evidence in a given case that 
it could operate, and had operated, so as to prevent the accused 
from knowing that what he did was wrong. The Sodeman case, 
they said, provided an Australian example. They noted, however, 
that although there was in that case medical evidence to support the 
High Court’s view of the nature of ‘‘ knowledge of wrongness,’’ the 
court did not regard the medical evidence as a necessary foundation 
for their view. And in that respect, they said, the court had 
erred.** 

It is respectfully submitted that here the Board itself was in 
error. Doubtless psychiatrists acquire, as a matter of everyday 
experience, a familiarity with the different types and degrees of 
knowledge which is denied to the ordinary layman. But it does not 
follow from this that psychiatrists are alone competent to speak on 
these matters, which is the proposition laid down by the Board. 
That proposition is as far removed from the truth as is its opposite 
which the Board (mistakenly, it has been submitted) attributed to 
the High Court. ` 

Indeed, running through the Board’s opinion are several assump- 
tions, namely, (a) that there exists an entity known as the “‘ mind ” 
(b) that this entity may become “‘ diseased,’’ (c) that the various 
“< diseases *? which may affect the ‘‘ mind ” are specific, separate, 
and identifiable, and (d) that each disease produces a specific 


10 While the trial judge apparently regarded Dr. Shea's evidence as negativing 
the existence of a ‘‘ disease of the mind,” the High Court seems to have 
thought that the tenor of his evidence revealed such a condition; for they 
remarked that the rejection of the view that Brown had suffered from 
schizophrenia did not necessarily dispose of the question whether there had 
existed a disease or disorder of the mind ([1959] Argus L.R., at 816). This 
remark doubtless reflects the view that the phrase *' disease of the mind” is 
not a term of medical art, but rather s legal phrase requiring exposition before 

e the medical evidence can be correctly appreciated. See, eg., Dixon, “A 
acy of Hadfield, McNaghten and Maclean '' (1957) 81 Aust.L.J. 255. 
11 [1960] 39 W.L.R., at 599. 
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separate effect on the functioning of the ‘‘ mind.” The first of 

* these assumptions is a philosophical, not a scientific, proposition; 
and this fact affects the following three. While it is true that many 
“psychiatrists of high repute claim to be able to discern and identify 
specific diseases of the mind which produce specific results on the 
patient’s behaviour, many others of equally high repute prefer to 
lay stress on the observable behaviour of the patient and regard the 

e specific “‘ diseases ” classified by their fellows as artificial constructs. 
‘It would thus seem desirable, since the allegedly ‘* expert ” opinion 
is divided as to the fundamental concepts, for the law to pursue its 
own course; and this is the justification for the High Court’s view 
that such terms as ** disease of the mind,” ‘** defect of reason” and 
e *‘ know,” are to be treated as legal terms of art which have to be 
explained to the psychiatrist and the jury before they can be fitted 
to observations of the accused’s behaviour and deductions therefrom. 

One may hazard the guess that the Board’s opinion, with its 
stress on the need for a foundation of medical evidence in each case, 
will result in future pleas becoming even more like games of chance 
than they are at present; much will depend on the accused’s finding 
a psychiatrist who is articulate about the assumptions of his dis- 
cipline, as well as a counsel who is fully conversant with the 
problems. From this aspect alone, the decision is to be regretted. 
But it also raises some wider questions. 

The Board has said again and again in the past that it does not 
sit as a general court of criminal appeal, and grants of special leave 
to appeal in criminal cases are rarities.‘* Even rarer is a grant of 
such leave to the Crown. In the present case, it would seem that 
leave was granted because it was thought that the decision of the 
High Court raised questions of ‘“* great importance and far-reaching 
consequences in the administration of the criminal law.” * 

This being so, it was surely the duty of the Board to consider all 
relevant arguments and authorities from all jurisdictions, and to 
arrive at a carefully reasoned conclusion, so as to settle the law. 
Since neither the Board itself nor the House of Lords had previously 
dealt with the question, there was nothing to stand in the way. 
But what the Board in fact did was to dispose of these questions of 
great Importance and far-reaching consequences by using some very 
superficial reasoning, supported by reference to two decisions of the 
English Court of Criminal Appeal.‘ It is true that the attitude of 


s 


12 See 9 Halsbury's Laws of England 395 (8rd ed.). 

13 [1960] 2 W.L.R., at 598. 

i4 R. v. Kopsch (1925) 19 Cr.App.R. 50; R. v. Rivett (1950) 84 Cr.App R. 
87. That the Bosrd, despite at 1t called the ‘ ‘very full and helpful argu- 
ment ° of counsel, adopted & superficial approach is implicit im the fact that 
nowhere is any reference made to the conflict between the High Court 
decision in Stapleton v. The Queen (1962) 86 C.L.R, 858 (holding that 
“wrong ° ın the M’Naughten Rules means morally wrong, or wrong accord- 
ing to the reasons which to ordinary people make an act right or wrong), and» 
the Court of Criminal Appeal decision in R. v. Windle [1952] 2 Q 6 
(holding that ‘‘ wrong ° means ‘‘ contrary to law’). It would seem that the 
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the High Court is quite different from that of the Court of Criminal 
Appeal on this matter. But it does not follow from this that the ° 
latter court is necessarily right and the former court wrong. Yet 
what the Board did in this case was merely to bring the High Court 
into line with the English courts, without investigation of the 
fundamental questions. 

There are some basic questions involved in an approach of this 
kind. Is there only one entity, “f the common law’’? Oris there , 
a common law of Australia, a common law of New Zealand, and so 
onf The Board seems to have assumed that there is in fact only 
one common law. Let this be assumed; it does not follow that the 
common law is what the English courts have declared it to be. 
The Court of Criminal Appeal is not, even in England, the ultimate ə 
authority on matters criminal. And whatever justification there 
might be for a policy on the Board’s part of automatically following 
the decisions of the House of Lords, there cannot be anything to be 
said for its assuming that decisions of the lower English courts are 
to contro] the development of the law.** 

Indeed, at the present time there would be much to be said for 
the opposite assumption. It is the almost invariable practice of 
appellate courts in Australia to reserve their decisions and to give 
them the most anxious consideration, sometimes extending over 
weeks or even months. Almost inevitably the reasoning in the 
decisions of these courts tends to be superior to that of the lower 
English courts, which do not give the cases coming before them the 
same lengthy and anxious consideration. 

What the Board failed to do in the Brown case is thus perhaps of 
even greater importance than what it did. Unless in future appeals 
it gives some clear sign that it is appreciating the nature of its task 
and endeavouring to discharge the burden fairly and adequately, it 
may prove difficult for it to retain unimpaired its present appellate 
jurisdiction. 


t} 


P. BRETT. 
4 


CONDITIONS AND PROMISES 


We have recently been strongly reminded of the errors that may be 
committed if it be assumed without examination that the concepts 
used in one branch of the law are the same as those that operate in 


High Court’s opinion as to the meaning of “‘ wrong ’’ is fundamental to 11s 
further reasoning on irresistible impulse; for knowledge that an act 1s contrary 
to law is, in general, the kind of knowledge mvolved in a automatic response 
to a question, rather than the kind of knowledge that calle for calm reasoning. 
Since neither of these cases was cited to the Board, it may be questioned 
whether the argument was as full and helpful as the Board supposed. 

15 This 18 especially true when the question at issue 18 one which, ao far as the 
English courts sre concerned, ıs ceasing to become a live issue. The 
M’Naughten Rules are still of great importance in Australia; but since the 
passing of the Homicide Act, 1967, they are gradually ceasing to play ə 
controlling part in the English courta. 
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another branch. There may be differences even in the concepts 
e which are denoted in the different branches by the same words. It 
is logically possible that the nature of ‘ conditions ” in property 
° «law might be quite distinct from that of “ conditions ” in contract 
law. Since leases create property interests it might be that the 
distinction between ‘“‘ conditions’? and ‘f covenants’’ drawn im 
relation to them might not correspond to the distinctions between 
, “‘ conditions ” and ‘* promises’? specified, e.g., in the American 
°> Restatement of Contracts. This latter distinction, as was sub- 
+ mitted in an earlier case note,” is, despite the unfortunate termin- 
ology we often employ, inherent also in English Jaw. It is now 
submitted that the distinction between conditions and covenants in 
e leases, drawn by Lord Jenkins in his opinion in Bashir v. 
Commissioner of Lands,’ is the distinction between conditions and 
promises that operates in the law of contract. A lease has often a 
dual character of being both contract and conveyance, and the 
e present case is of interest both to contract and to property lawyers. 
The case is also of interest to comparative and constitutional 
lawyers. It was an appeal to the Judicial Committee of the Privy 
Council from the Court of Appeal for Eastern Africa, which had 
reversed a decree of the Supreme Court of Kenya. It was concerned 
with the application of section 88 of the Crown Lands Ordinance of 
Kenya of 1915. This section provided that: 


“if there shall be any breach of the lessee’s covenants... 
the commissioner may serve & notice . . . specifying ... the 
covenant of which a breach has been committed, and... 
may commence an action . . . for the recovery of the premises, 
and... the Court shall, subject to relief on such terms as may 
appear just, declare the lease forfeited, and the commissioner 
may re-enter upon the land. 

In exercising the power of granting relief against forfeiture 
under this section the Court shall be guided by the principles of 
English law and the doctrines of equity.” 


A strong Judicial Committee (Lord Cohen, Lord Denning and 
Lord Jenkins) held that the phrase “‘ principles of English law ”’ 
was not confined to the common law. ‘In their Lordships’ 
opinion, the reference to English law must extend to statute law, 
inasmuch as relief from forfeiture is virtually the creature of 
statute. This means, in effect, that the court is to be guided... 
by the principles laid down by section 14 (2) of the Conveyancing 


1 See Hancock, ‘‘ The Fallacy of the Transplanted Category,’’ 87 Can.B.R. 5865. 

2 28 M.L.R., p. 484. 

3 [1960] A.C. 44: [1960] 1 All E.R, 117. My quotations will have All England 
Law Reports references because of their more precise letter division of a 
page. I shall continue to suggest that other law reports should embody such a 
recognised bibliographical device as the division of a page. Too much time is 
lost ın reading ugh a page to find a dictum of a few sentences. My own 
preference is for the numerical indications of lines—10, 20, 30, etc.—as used 
in the Northern Ireland Law Reports, and printed poetry. 
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Act, 1881 and the decisions of the English courts under that 
section.” * The substance of the case was that the appellant had . 
received what was termed a grant of land in Nairobi for ninety- 
nine years. This contained, to use for the present a neutral term, « 
a number of stipulations concerned with the building of an hotel 
on the site within thirty-six months of the commencement of the 
terms. These stipulations were not observed. The Commissioner 
of Lands contended, and the Court of Appeal for Eastern Africa 
supported him, that the stipulations were not “‘ covenants ” within, 
the meaning of section 88 of the Crown Lands Ordinance, and that ¢ 
consequently the court had no power to grant relief against forfei- 
ture. His positive contention was that the stipulations were 

“ conditions ’? whose non-fulfilment automatically brought about a , 
forfeiture giving him a right of re-entry.” The Court of Appeal 
granted him a declaration that the appellant’s title had been 
extinguished. 


Much of the argument in the case, and of the opinion of the » 


Judicial Committee, was, of course, concerned with the details of 
the terms of the stipulations and particular provisions of Kenya 
Ordinances. But the broad considerations were these. The com- 
missioner relied on the fact that in the grant the stipulations in 
question were set out under the heading “ Special Conditions,” and 
that the Ordinances spoke of ‘f covenants ” and ‘‘ conditions ”? and 
“í terms ’? in such a way as to draw distinctions between them. In 
particular, the Ordinance of 1915 spoke of “ building conditions ”’ 
contrasted with ‘covenants,’ so that the stipulations in question, 
concerned as they were with building, could not be regarded as 
covenants. 

The Board accepted as good doctrine a conceptual distinction 
between “ covenant”? and “ condition.” The Board defined the 
concept of covenant as *‘ an obligation laid on [an obligee] which he 
is to be contractually bound to observe or perform.” € -For the 


4 [1960] 1 All E.R. at p. 127a. The reference is to the 1881 Act as the Act in 
force ın 1915 when the Kenya Ordinance was pe assed. The Act is, of& course, 
repealed and the section replaced by s. 146 of the Law of Property , 1925: 
but, as Lord Jenkins said "a Kenya ordinance could hardly be taken... to 
adopt ım advance future Enghsh legislation of unknown content.'’ The cases 
on the 1926 Act are, however, relevant as expositions of the 1881] Act. 

5 ‘On the footing that the stipulation in question was a covenant within the 
meaning of section 88 ı$ was only by invoking that section that the com- 
missioner could assert a claim to forfeiture for ita breach. On the other hand 
if the commissioner could succeed in making good his rat epy contention that 
the stipulation ın question was s condition . . akure . . . was suto- 
matically bought about through the non- fulfilment of the condition . . . and 
the court would have no by urisdiction to grant the appellant relief . . .”: 
Lord Jenkins - [1960] 1 All E.R. at p. 120p. 
Ibid. at p. 128D. It is doubtful whether any significance should n attached to 
the use of the two words ‘observe ° and "perform. Th be corre- 
lated with ‘‘ do ’’ and '‘ forbear,” or with undertaking to p i doing or 
forbearing and undertaking to be responsible for a state of faita not brought 
about by the undertaker’s doing or forbearing (or, as in the case of Holmes’ 
promise that it will rain tomorrow, anybody else’ a doing or forbearing), or 
with the gravedigger's ‘' to act, to do and to perform.” 
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concept of condition they accepted the definition of the President of 

¢ the Court of Appeal for Eastern Africa, Sir Kenneth O’Connor: * At 
common law a condition is a qualification annexed to an estate, 

” whereby the latter shall be created (condition precedent), enlarged, 
or defeated (condition subsequent) upon its performance or 
breach.” 7” Sir Kenneth did not point out that a condition thus 
defined did not per se impose an obligation of observance or perfor- 


mance, but he did point out that breach of a condition subsequent 
-gave the lessor a right of re-entry, whereas breach of a covenant 


t only gave a right to recover damages or obtain an injunction. The 
Board rejected the fallacy of equating every use of the word 
** covenant ” or ** condition ’? with the concepts so defined. Of the 
ə stipulations in the lease Lord Jenkins said: ‘‘ the mere fact that 
they are described as conditions is by no means conclusive of their 
character.”?® Of the words of the Ordinance he said: ‘* Having 
considered all the various references to ‘ covenants,’ ‘ conditions ’ 
* and ‘terms’ which are to be bound in the Ordinance of 1915, their 
Lordships are unable to hold that this enactment draws any clear- 
cut or consistent distinction between the word ‘covenant’ as 
meaning an obligation laid on the lessee which he is to be contrac- 
tually bound to observe or perform, and the word ‘ condition’ as 
meaning a stipulation which the lessee may fulfil or not as he 
chooses, but which, if not fulfilled, is to operate as a condition of 
defeasance.”?* The conclusion was that ‘‘ the appellant contracted 
obligations to observe and perform the special conditions which 
amounted to covenants for the purposes of section 88.° ° The 
Board finally held that the case was one in which the appellant 
should be granted relief against forfeiture. 


The approach so far has been that of classifying provisions as 


being either covenants or conditions. But the Board, very rightly 
and importantly, considered a third possibility, viz. of a provision 
operating both as a covenant and a condition. They pointed out 
that in many leases there is an express provision for re-entry in the 
event gf the breach of a covenant. There was no such provision 
for re-entry in the present grant: but various provisions in the 


7 Ibid. at p. 1201. 8 Ibid. at p. 1254A. 
9 Ibid» at p. 128p. This proposition was used by the appellants to advance their 


contention that even uf the *' special conditions "’ did constitute conditions they 
came within s. 88, because the word ‘‘covenant’’ in s. 88 was not tied to 
covenants which were obligations, and included condations of defeasance. This 
contention was rejected: see tbid., at p. 1281. 


10 Tosd. at p. 1261. They considered that the word “* conditions ° when used in 


11 


the phrase “ special conditions’’ in the grant, and in the phrase '‘ builders 
conditions *' ın the Ordinance, signified no more than ‘‘ terms, or requirements, 
or stipulations.’”’ Ibid. at p. 128g. 

“The special conditions might combine in themselves the dual character of 
covenants and conditions of defeasance. .. . This combination of covenant and 
condition is commonly brought about by the usual express provision for 
re-entry. . . . It would, however, also be brought sbout by any form of words 
unporting an intention that a given stipulation should possess this duaf 
character.” Per Lord Jenkins at p. 121z. 
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Ordinance, and indeed section 88 itself, gave rights of re-entry in 


specified circumstances for breach of covenants in leases.!*? Inthe . 


view of the Board, however, a right to relief against forfeiture 

existed in all cases of covenants, whether they were examples of « 

provisions with the simple character of covenants or provisions 
with a dual character of being both covenants and conditions." 

This distinction between covenants and conditions in a lease is 
but a species of the general distinction between promises and 
conditions in all kinds of contracts. The definition of promise in, 
all contracts is that of a provision agreed to by a promisor constitu- @ 
ting an obligation to perform: or, as I have previously defined it, 
“ an undertaking by the promisor to act or forbear in some specified 
way in the future.” ™ The general definition of a condition cannot, , 
however, be so simply translated from the law of property: it 
cannot be said to be generally ‘‘a qualification annexed to an 
estate.” A condition in the law of contract is a qualification 
annexed to the right of the promisee or the duty of the promisor,* 
specifying circumstances in which the right (or duty) may be created 
(condition precedent) or defeated (condition subsequent).** It 
would be better to consider the elements of a contract as promises, 
and conditions as parts of promises annexed to a primary part. A 
promise to accept a horse provided it is sound cannot in substance 
be severed, but it is convenient to regard the proviso as a conceptual 
entity—a condition. It would also be convenient if the remainder 
of the promise which thus has been converted into a conceptual 
entity to which the condition is annexed were to receive some name 
different from that of ‘‘ promise.” But no such term has been 
invented; instead the provision for the promisor to accept a horse is 
itself called a promise. Thus the terms of a contract can be classi- 
fied as either promises or conditions. The distinction between 
‘* promise”? and ‘‘ condition ” is fundamental in the law of con- 
tract: and it remains fundamental even though some terms of a 
contract may combine the characteristics of promise and condition, 
just as provisions in a lease may combine the characteristics of 
covenant and condition. In Bashir v. Commissioner of ds 
consideration was given to the aspect of the characteristic of 
condition being added to that of covenant. Equally, however, a 
problem may arise as to whether a provision which admittedly has 
the characteristic of being a condition also has the characteristic of 
being a covenant. Stipulations may refer, as Lord Jenkins said, to 
12 Ibid. at p. 1244. 13 Ibid. at p. 123r and 1274. 
14 15 Can.B.R. 811. 

15 These terms are strictly correlative, as Hohfeld pointed out. There is a. 
claim-duty relation between promisor and promisee: the right of the promigor 
ts the duty of the promises, only we look at the relation from a different point 
of view. The situation 1s like that of the convex and concave aspects of the 
aro of a circle. 

16 Further distinctions can be drawn between limitations and conditions, between 


° conditions precedent to performance and predecent to obligations: see 15 
Can.B.R. 312 et seq. 
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acts to be done by a lessee, which impose no obligations on him, but 
non-compliance with which work a forfeiture.” They have the 
characteristic of condition if they work a forfeiture, but it may be a 
matter of interpretation whether an obligation is imposed to perform 
the acts. Where an obligation is imposed there is a provision with 
a dual character. In the general law of contracts also there may be 
conditions which involve the performance of some act—potestative 
conditions as I have termed them.** Such potestative conditions 


. may be unaccompanied by an obligation to perform the act. I 


promise to give you £5 if I go to Rome, but I do not promise to go 
to Rome. Alternatively, I may promise to give you £5 if I go to 
Rome, and I may also promise to go to Rome.** There may be 
empirically a single provision about going to Rome. One can speak 
of this provision as having the dual characteristic of condition and 
promise. It is, however, perhaps better to speak of there being 
present the two conceptual entities of condition and promise: in 
such a way the confusion of section 11 of the Sale of Goods Act, 
1898, may be avoided, and the law of dependent covenants 
simplified.2° A full understanding of the logic of Bashir’s case 
should help this development. 
J. L. Montrose. 


FRUSTRATION OF C.I.F. CONTRACTS 


Tsakiroglou & Co., Ltd. v. Noblee & Thorl G.m.b.H., an appeal 
against two decisions on c.i.f. contracts affected by the closing of the 
Suez Canal in 1956, has made a rule relating to frustration more 
certain. It was laid down—with rare unanimity also as regards 
reasons for the decision—that a c.i.f. contract is not frustrated by 
the impossibility to use a contemplated shipping route even though 
the emergency route costs the seller a great deal more money and 
delays delivery to the buyer by several weeks. Possibly one may 
go a step further and say that a c.i.f. contract is frustrated in the 
circumstances if the new route—which in this case, as was pointed 
out Éy Sellers L.J., involved crossing the Equator twice—would 
adversely affect the cargo or require the shipper to assume fresh 
obligations of a new kind to avoid such adverse effect. 

This appears to be the opinion of all the learned judges engaged 
in these cases, and not far removed from McNair J. in the first Suez 
case, Carapanayott & Co., Ltd. v. E. T. Green, Ltd.,? which the 


17 [1960] 1 All E.R. at pp. 123D and 1252. 18 15 Can.B.R. 322. 
19 Perhaps the more common kind of potestative condition 18 that where the act 
is to be performed by the promises, not the promisor. I promise to give you 
£5 if you go to Rome. I promise to load & cargo on your ship if you bring 
your ship to port before January 1 (the cancellation clause in a charterparty). 
There nee be no obligation to go to Rome: no obligation to have the ship in 
ort by January 1. 
49 See 15 Can.B.R. 826. 
1 [1960] 2 All B.R. 160; [1960] 2 W.L.R. 889; see 22 M.L.R. 832. , 
2 [1959] 1 Q.B. 181. 
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Tsakiroglou case overrules. The Note on the Carapanayott case in 
this Review * drew attention to the learned judge’s reference to new à 
obligations that might fall on the seller, but expressed doubt about 

his holding that the contract had been frustrated, since there wase ~* 
no evidence that new obligations did in fact fall on the seller. 

A subsidiary point was whether an arbitrator’s finding that ship- 
ment by the emergency route was not fundamentally different from 
shipment by the customary route was open to review by the court. , 
The trial judge had considered this to be a finding of fact by which. ° 
he was bound, but the Court of Appeal held that it was a mixed ? 
question of fact and law. The finding establishes whether there is 
frustration, and this is a legal question for the court. 

O. C. GILES. e 


EVIDENCE oF FOREIGN LAW AND THE WRITING on THE WALL 


In Callwood v. Callwood,' the Judicial Committee of the Privy ° 
Council was confronted with the following intriguing, if somewhat 
intricate, family dispute concerning the ownership of Great Thatch 
Island, which is British territory in the West Indies and forms part 
of the Virgins group. The events which led up to this dispute were 
these: one R. E. C. Callwood, a lifelong British subject, was domi- 
ciled at the date of his marriage to the respondent (the ceremony 
took place in London in 1905) in another of the Virgin Islands— 
St. Thomas. This island seems to have constituted the intended 
matrimonial domicile, for, although R. E. C. Callwood died in 
Germany (where he had gone to live in 1918) in January 1917—the 
respondent surviving him-—he was found not to have abandoned his 
domicile in St. Thomas. St. Thomas was a Danish West Indies 
colony under Danish law both in 1905 and 1917.7 According to the 
Danish law this marriage had the effect of subjecting the property 
of each spouse to the Danish régime of community of property 
between spouses, since no express settlement of their respective 
property had been entered into. Further, according to Danish law, 
a surviving widow might be empowered by her husband’s will to 
retain the whole joint estate of the two spouses undivided with their 
children until her death or re-marriage—thus postponing the rights 
of children or other heirs in the community property. This right to 
retain was in fact given to the widow by a joint will of herself and 
R. E. C. Callwood which had been executed in April 1911, in con- 
formity with Danish law. By that law, moreover, the widow 
would be entitled (subject to restrictions which need not detain us 
here) to deal with the retained property more or less as absolute 


3 99 M.L.R. 81. 
1 [1960] 2 W.L.R. 706; [1960] 2 All E.R. 1. 
2 The Damieh Virgin Islands were, in fact, ceded to the United States of 
° America on March 81, 1917, that 18, some weeks after the death of the testator. 
Danish law, however, continued to be m force there until July 1, 1921. 
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owner. On the death of his, father intestate in 1902, R. E. C. 
Callwood had inherited Great Thatch Island, taking it as his father’s 
heir at law under the English law of inheritance in force at the time 


” «with respect to freehold land, This island was still vested in R. E. C. 


Callwood at the time of his own death. 

In 1948, the appellant, who was the only son of the respondent 
and R. E. C. Callwood, was granted a twenty-five-year lease of 
Great Thatch Island by one Kean, who purported to act in the 


-matter as agent of the respondent. Quite apart from any question 


of Kean’s authority to grant it, this lease was admittedly not duly 
executed and had not been duly registered. The son nevertheless 
remained in possession of the island on the strength of this invalid 
lease—and, moreover, paid no rent to his mother for it. It must 
also be pointed out that the above-mentioned joint will made no 
reference expressis verbis to Great Thatch Island with the result 
that the will could only deal with that island if it could be found (as 
the widow throughout contended should be found) that the Danish 
community régime attached to it (and not the English law as lex 
situs) and that it was included in the general references to ‘‘ our 
whole joint estate ” and ‘‘ our joint estate ’? appearing in the will. 
The respondent widow commenced an action in the Supreme 
Court of the Windward Islands and Leeward Islands, claiming a 
declaration that Great Thatch Island was her property by virtue of 
the terms of the joint will, for possession of the island and for 
damages for its use and occupation. The trial judge ordered the 
appellant to give up possession to bis mother and awarded her 
$2,880. On appeal to the Federal Supreme Court of the West 
Indies, his judgment was upheld, though the mesne profits were 
reduced to $840. Special leave to appeal having been granted, the 
appellant contended before the Board * that the joint will did not 
effectively pass Great Thatch Island to his mother since it had not 
been proved to be part of the community property and that, he 
being the only son of R. E. C. Callwood, it devolved on him as the 
latter’y heir at law according to English law, the lem situs. The 
case thus finally turned on the very simple question: did the 
Danish régime of community of property attach to Great Thatch 
Island—that is to say, did it embrace immovables situated, not in 
Danish territory, but in territory of a non-Danish state possessing 
no such régime of community of property, movable or immovable? 
The respondent, of course, bore the burden of proving the Danish 
law on this point. It seems that she was advised to put before the 
Board as such evidence the judgment of the United States Court of 
Appeals (8rd circuit) given by Maris J. in the case of Callwood v. 
Kean ‘—ag approved by an affidavit of a practising attorney and 
counsellor at law of the Virgin Islands of the United States of 


3 Consisting of Lords Tucker, Jenkins and Morris of Borth-y-Gest 
4 (1951) 189 F. 2d 566. 
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America—to the effect that the Danish law on the question now 
before the Board was as stated in the opinion of Maris J. The . 
plaintiff in these American proceedings was the respondent in the 
present case; the defendant was her former agent who, as has beene 
pointed out, had purported to grant the lease of Great Thatch Island 
to the present appellant. The suit was brought for an account of 
the proceeds of sale of certain immovable property sttuate tn the 
Island of St. Thomas forming part of the community property. , 
The appellant in the present suit, however, seems to have been. ° 
permitted to intervene in these American proceedings and they ? 
thereupon developed into a full-scale dispute confined to the 
question of who was entitled to these proceeds of sale. 

It is small wonder, therefore, that their Lordships are reported e 
as having strongly deprecated this mode of providing evidence of 
foreign law.” As Lord Jenkins said’: ‘* The discussion of the 
Danish law of community in the United States Court of Appeals was 
directed to the particular matter in hand, viz., the destination in ° 
view of that law of the proceeds of sale of a particular piece of 
immovable property admittedly situated tn territory which at the 
material time was Danish territory and accordingly subject to 
Danish law. The judgment of the United States court, accordingly, 
provides no answer to the vital question whether in the eye of 
Danish law the property of spouses to which the rules of community 
attached on their marriage included immovable property such as 
Great Thatch Island, not situated in Danish territory but in the 
territory of a foreign sovereign state whose own law with respect to 
immovable property so situated did not include the Danish or any 
other system of community.” He continued later in the same vein 
thus”: ** Their Lordships are satisfied that there is nothing in [the 
American] judgment which can be regarded as evidence that the 
Danish system of community in force in the Island of St. Thomas 
at the material time applied in the eye of Danish law to land situate 
in foreign, or, in particular, British territory. It is true that in 
various parts of the judgment general references are to bafound 
(for example) to ‘the property,’ ‘the entire joint estate,’ and 
‘the community property’ without qualifying words restrictive of 
their locality; but this . . . is not enough.” Having observed that 
the law of one country concerning the devolution of land was not 
prima facie intended to affect the devolution of land situated in 
another country, he pointed out that it could not be assumed that, 
had the question whether Great Thatch Island was part of the 
community property been before the American court, it would have 
answered that question in the affirmative. 

His Lordship then proceeded to consider the well-known 


5 At p. TLL 
e At pp. 711-712. Italics supplied. 
7 At p. 716. 
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decisions in De Nicols v. Curlier (No. 2)° and Chiwell v. Carlyon.° 
- These, he considered, were to be distinguished on the ground that 
the foreign community régimes had in each case been satisfactorily '° 
eand expressly proved to extend to immovable property situated in 
England—in other words that they had extraterritorial operation. 
He added that these two cases did not, of course, answer the 
question in the present case whether the Danish régime in force in 
St. Thomas at the material time included immovables situated in 
* „other countries. He did, however, suggest that, had it been 
* satisfactorily proved that the Danish régime did attach to Great 
Thatch Island, the Board might have been prepared to agree that 
that island would have passed under the general references in the 
e will.* But even so, he observed, that would not of itself conclude 
the case in the respondent’s favour, for, even if one assumed that 
the will had been validly executed “ for the purposes of passing the 
beneficial interest in Great Thatch Island, as part of the joint estate, 
e which it was alleged to pass to the respondent, there still remained 
the nice question whether or not it was proper in the circumstances 
to “resolve the conflict between English law and Danish law with 
respect to the devolution of Great Thatch Island otherwise than by 
applying the lew situs (i.e., English law) in accordance with the 
general rule: see, for example, Welch v. Tennent.™ ™14 The 
matter was not, however, debated further since the Board thought 
that the case was concluded against the respondent by reason of her 
failure to prove that Great Thatch Island formed part of the joint 
estate. It therefore advised that the judgments of the courts below 

be set aside and that the respondent’s action be dismissed. 

There is, indeed, nothing to quarrel about over the result of this 
litigation. One of the arts of a conflict lawyer is to be able to dis- 
cern not only what foreign law requires to be proved before some 
particular court but also the extent to which proof thereof is 
required. There was no question here of applying the rule that 
foreign law, if not proved, will be taken to be the same as the lew 
fori. he respondent here lost her case for the simple reason that 
both the method and the extent of her proof of Danish law were 
defective and inadequate. And therein lies the chief moral of the 
decision. 


8 [1900] 2 Ch. 410. 

9 (1897) 14 8.0. 61 (South Africa). The case, however, concerned land in 
England and ıs fully discussed by Cheshire, Private International Law (6th ed., 
1987), pp. 607-509, and by Dicey, Conflict of Laws (Tth ed., 1958), pp. 625-527. 

10 See, however, at pp. 716-717, where Lord Jenkins takes kekewish J. to task 
for having suggested in the De Nicols case ([1900] 2 Ch. at p. 414) that the 
mere absence of express words in the French Code restricting the community 
régime to immovables situated in France would of itself be enough to permit 
him to hold that it extended to immovab‘es outside France. 

11 At pp. 717-718. 

12 The respondent must have been relying on the American case as proof of this 


as well. 
13 [1891] A.C. 689 E.L.) 
14 AS p. 718. 
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However, the case does reveal a problem of application of laws 
in time as well as in space. It will be recalled that R. E. C. 
Callwood had married and had died at dates when Danish law was 


still in force in the island of his domicile. By the time of thee 


American litigation and of the dispute under review, a common law 
Code had replaced Danish law there. Quite correctly, the new 
Code was ignored in both suits." The question is, however, raised 
as to how one should prove a foreign law which has been superseded 


in some particular place but is still extant elsewhere as opposed to a- 


foreign law (such as Russian Tsarist law) which is superseded and 
no longer anywhere extant. In this case, the expert witness had 
indeed practised in St. Thomas (barring a break from 1946 to 1954, 
during which he served in the Department of Trusteeship of the 
United Nations) since 1984—seventeen years after the death of 
R. E. C. Callwood and thirteen years after the introduction of the 
new common law Code into St. Thomas. No doubt he would be 
very likely to be conversant with Danish law owing to the fairly 
recent change in the local legal system as well as with the new 
common law Code; but it cannot escape our notice that he was not 
practising in St. Thomas while Danish law was in force there. In 
indicating its general disapproval of the mode of providing evidence, 
it is a pity that the Board did not see fit to itemise more precisely 
its objections. There is nothing in the report of the case, or in the 
expert’s affidavit, to the effect that he was skilled in Danish law, 
but we are left with no clear impression as to whether it was one of 
the casus bellt that he was not sufficiently expert. 
P. R. H. Wess. 


ACKROYD & Sons v. HASAN AFFIRMED 


In Ackroyd & Sons v. Hasan at first instance * Winn J. rejected the 
plaintiff estate agents’ claim for commission. His decision has now 
been affirmed by the Court of Appeal,’ but on different grounds. 

The contract between vendor and estate agents provided that 


“* ,.. in the event of our introduction of a party prepared 
to enter into a contract to purchase on the above terms or on 
such other terms to which you may assent you will allow us 
commission.” 


The Court of Appeal disagreed with the view of Winn J. that the 
phrase ‘‘ a party prepared to enter into a contract’ was a “ nullity 
in law ” and should be construed as “a party who enters into a 
contract,’? and the case turned on whether the signed contract 


15 See Re Aganoor's Trusts (1895) 64 L J.Ch, 621; In the Estate of Pikelny, 
deceased, noted by Lyons in (1955-56) 82 B.Y.B.I.L. 288; and of. Lynch vV. 
Provisional Government of Paraguay (1871) L.R. 2 P. & D. 268. 

e ? [1959] 1 W.L.R. 706; [1960] 2 All E.R. 870. Noted (1959) 22 M.L.R. 689. 

2 [1960] 2 W.L.R. 810; [1960] 2 All E.R. 254. Leave to appeal to the House 
of Lords was refused. 
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submitted by the prospective purchaser was ‘‘ on the above terms 
+ oron such other terms to which you may assent.” 
The contract was clearly not “on the above terms ” since the 
‘original price, quoted at £12,000, had been reduced in the course 
of negotiations to £9,750. The terms in the contract were, so far 
as was then known to the solicitors of both parties and to the estate 
agents, approved by the vendor. But it emerged for the first time 
when the vendor’s solicitor saw his client to secure the execution of 
-the contract that the vendor desired to retain possession (under a 
* lease of the second floor which was to be granted by the purchaser 
on completion) of a store on the first floor. The purchaser would 
not agree to this, and the vendor therefore declined to proceed with 
ə the sale. Could it be said that the vendor had assented to the 
terms in the draft contract ? 
On this point Winn J. had held that the vendor’s assent must be 
“an assent given with the intention of being contractually bound.’’ 
°” Since the vendor did not intend to be contractually bound there was 
no assent. The Court of Appeal unanimously agreed that, on the 
facts, the vendor had never assented to the whole of the terms in 
the contract signed by the purchaser, but were not so clear as to 
whether the assent must be a contractually binding assent: Upjohn 
L.J. disagreed with the trial judge, Ormerod I.J. was silent on this 
issue, and Sellers L.J. was “‘not at present satisfied that he 
[Winn J.] was wrong,” reserving consideration of the question 
should it arise on another set of facts. 
Avusrey L. DIAMOND. 


Cotman V. BROUGHAM AND THE Unutra Vires RULE 


Tar recent decision of the Supreme Court of New Zealand in the 
case of Christchurch Corporation v. Flamingo Coffee Lounge Ltd.’ 
shows up the vagaries of the ultra vires rule and affords an intriguing 
contrast with (say) Re Jon Beauforte (London) Ltd.’ 

Thy facts were that Flamingo Coffee Lounge Ltd. (hereinafter 
referred to as “f the company °’) was incorporated in 1951 as B. Allen 
(Textiles) Ltd. to deal in textiles of all kinds, clothing, buttons, 
costume jewellery of all kinds, to carry on the business of drapers, 
cloth manufacturers, furriers, tailors, mercers and dressmakers, and 
to carry on similar associated businesses. In February 1958 the 
company’s name was changed to Flamingo Coffee Lounge Ltd. and 
it began to engage in the business of running a restaurant and coffee 
lounge. The Registrar of Companies registered the change of name, 
apparently without inquiry, and no other alteration was made in the 
Memorandum of Association. 


1 [1950] N.Z.L.R. 988. In relation to the matters in question in this case, the, 
law of New Zealand is the same as that of England. 
2 [1958] Ch. 181. 
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In 1959 the company tendered for and obtained the right to 
operate the restaurant at the Christchurch airport, and it was after - 
this that doubts arose whether the company had powers under its 
Memorandum to enter into this contract with the City Corporation. ø 
Proceedings were accordingly taken to determine the question. 

Sub-clause 18 of the Objects clause of the Memorandum, 
however, read as follows: 


“ To acquire or obtain from, or make any arrangement with °., 
any government or authority, supreme, municipal, local or’ 
otherwise, or any corporation, company or person, for any 
authority, right, privilege, concession, contract or charter which 
this company may think it desirable to obtain, etc.,”’ 


and sub-clause 86 was similar in wording and identical in effect to ° 
the corresponding clause upon which the decision of the House of 
Lords in Cotman v. Brougham? was based, that is, in effect, that 
each of the sub-clauses in the Objects clause of the Memorandum , 
was to be read in isolation as an independent object not limited by 
reference to any other sub-clause—at least so far as concerned 
third parties, 

Haggitt J. accordingly regarded himself as obliged to hold that 
by reason of sub-clause 86, sub-clause 18 represented a main object; 
and since the transaction with the Corporation represented the 
obtaining of a “‘ privilege ” or ‘ concession ” within that sub-clause, 
the agreement was held to be intra vires the company. 

This disposed of the particular point in issue in the case, but left 
outstanding the business of the restaurant other than the one at the 
airport—what may be described as the ‘‘ parent’ restaurant. As 
to this, sub-clause 85 provided as follows: 


“To do all such other things as in the opinion of the 
company may be incidental or conducive to the attainment of 
any of the foregoing objects or the exercise of any of the 
foregoing powers,” 


a 


Since, then, the parent restaurant may be described as condugive to 
the attainment of the object under sub-clause 18, the running of the 
parent restaurant also is tntra vires. 

In the light of such a situation, one cannot help wondering what 
value there can be in (a) a precise Objects clause, or (b) an 
ultra vires rule. The classical justification for these appears in 
Cotman v. Brougham itself, where Lord Parker of Waddington said, 
“The Memorandum is intended to serve a double purpose. In the 
first place it gives protection to subscribers who learn from it the 
purposes to which their money can be applied. In the second 
place it gives protection to persons who deal with the company and 
who can infer from it the extent of the company’s powers.” ¢ 


° 3 [1918] A.C. 614. 
4 [1918] A.G. 514, 620. 
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Such a statement, in the light of Re Jon Beauforte (London) 
Ltd.* and the present case, has ceased to have any real meaning. 
Surely these cases illustrate that it is high time that the recom- 
mendations, of the Cohen Report be adopted, namely that the 
company should, as regards third parties, have all the powers of an 
individual. This would bring a degree of reality to an increasingly 
artificial situation. 

Hamsa R. Gray. 


NON-DISCLOSURE AND IMPLIED TERM 


Compagnie Algérienne de Meunerie v. Katana Societa di Naviga- 
zione Marittima, illustrates how close implying a term in a contract 
may lead to declaring that contract one of utmost good faith; 
indeed, had the facts of this case been slightly more in favour of the 
charterers this charterparty, at any rate, might well have been 
declared a contract of the utmost good faith. 

It all happened because some considerable time before the 
charterparty the ship had traded with Israel, a fact which a keen 
Syrian port official spotted in the ship’s log after she had arrived 
at a Syrian port. The Nizetti had been chartered to carry a cargo 
of grain from Lattakia, in Syria, to Algeria. On arrival at Lattakia 
her previous trading with Israel was discovered, and the master was 
not allowed to land and to begin loading. Two days later the 
Syrian Government banned grain exports to Algeria. Had that 
been all, the case would probably never have come before a court, 
for it would have been a clear case of frustration. But the events 
before the conclusion of the charterparty and between the ship’s 
arrival and the embargo complicated the issue. 

Two days after arrival at Lattakia the master, on instructions 
from the owners, signed a declaration promising not to co-operate 
with Israel in future. But he was too late; the embargo was 
imposed, except for vessels that had begun loading. Without the 
compligations loading would have begun and the ship would not 
have been affected. The charterers claimed damages from the 
owners, arguing that the latter should have disclosed their vessel’s 
previous trading with Israel. Since a charterparty is not normally 
a contfact of utmost good faith, this argument could only be based 
on the contention that it was an implied term of the charterparty 
that the vessel had not previously traded with Israel. The action 
failed. The court applied Comptoir Commercial Anversots v. 
Power,’ where Scrutton L.J. had said that the implied term must 
be such a necessary term that both parties must have intended 
that it should be a term of the contract, and have only not 
expressed it because its necessity was so obvious that it was taken 


5 [1959] Ch. 181. 6 Cmd. 6689, para. 12., 
1 [1960] 2 W.L.R. 719; [1960] 2 All E.R. 55. 
2 [1920] 1 K.B. 899. 
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for granted. In this case the ship, after having traded with 
Israel, had passed through the Suez Canal on more than one 
occasion; every time the master had been asked to sign a non-co- 
operation declaration, which he had done, and the delay had been? 
very slight. The owners therefore had no reason to believe that 
their vessel would experience any difficulties on her chartered 
voyage. Moreover, in the words of Hodson L.J., it was ‘“‘ impossible 
to say what action they [the charterers] would have taken if they 
had known of the defect. The shipowners would, no doubt, say. 
they had never had any trouble, and the charterers might have 
accepted the risk.” The contract was accordingly discharged by 
frustration, not by breach by the owners. 

The trial judge had held that the charterparty must contain an e 
implied term that the shipowners would obtain whatever permission 
was necessary within a reasonable time. He came to the conclusion 
because the owners knew and the charterers neither knew nor ought 
to have known that permission might be needed. In the end even 
the trial judge dismissed the action on the ground that when the 
embargo was imposed a reasonable time in which to obtain permis- 
sion to load had not expired. As related above the Court of Appeal 
came to the same conclusion for different reasons. At the same 
time, one has to bear in mind that the learned Lords Justices clearly 
attributed great weight to the owners’ evidence that on previous 
occasions the delay had been slight, so that even the charterers, had 
they known all the facts, might well have agreed to run the risk. 
It would seem that had the earlier delay been more substantial the 
court may well have come to the conclusion that a term as that 
implied by the trial judge was ‘‘only not expressed because its 
necessity was so obvious that it was taken for granted.”’ 

It is true that what the trial judge implied was a term that the 
owners would obtain any necessary permission, but in substance 
that would have been a term relating to the past, namely that there 
had been no previous co-operation with Israel—in other words, the 
circumstances would have been the same as if the law had sajd that 
non-disclosure shall avoid the contract. 

: O. C. GIES. 


Goons Damacep Durina DISCHARGE 


AMERICAN decisions relating to the duration of the lability of a 
carrier under the United States Carriage of Goods by Sea Act, 1986, 
show a marked difference from the interpretation given to the 
corresponding provisions of the English Carriage of Goods by Sea 
Act, 1924. The latest reported case is Green Truck Sales Inc. v. 
Høegh Lines,’ recently decided by the District Court for the 
Southern District of California, Central Division. 


1 (1960) 170 F.Supp. 562. 
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Article I(e) of the Schedule to the Carriage of Goods by Sea 
Act, 1924, states that the term ‘“‘ carriage of goods ”’ ‘f covers the 
_ period from the time when the goods are loaded on to the time when 
“they are discharged from the ship.” The definition in the United 
States Carriage of Goods by Sea Act, 1986, is identical. 

The only English authority which directly concerns the inter- 
pretation of this provision is Goodwin Ferreira & Co., Ltd. v. 
Lamport & Holt Lid.? In that case a cargo of cotton yarn had been 


, loaded at Liverpool, and when it reached Bahia, it was put into a 


lighter into which it was to be conveyed from the ship’s side to the 
Customs House on the wharf. Some machinery also destined for 
Bahia was put into the lighter. Some of it came out of its case and 


* dropped into the bottom of the lighter, made a hole in it and let in 


sea water. ‘This damaged the yarn to the extent of 80 per cent. of 
its sound value. 

The cargo owners sued the shipowners for the damage which 
had been caused, and one of the contentions which the shipowners 
put forward was that, when the yarn was placed in the lighter, the 
sea transit was over, and therefore at that stage the Carriage of 
Goods by Sea Act, 1924, did not apply. Roche J. (as he then was) 
held that this contention was erroneous. He said that the discharge 
of the goods was not finished when they were put into a lighter if 
other goods were still being discharged into the same lighter to make 
up the load which was to start for the shore. He concluded °: 
‘* When it is contemplated that these goods are to form the lighter 
load with other goods, the discharge of the goods themselves within 
the meaning of the Act of Parliament is, in my judgment, going on 
so long as other goods are being raised into the lighter and stowed 
into the lighter alongside or on top of them. 

In the 1950s the interpretation of Article I(e) was the subject of 
three American decisions. In 1958 in Federal Ins. Co v. American 
Ewport Lines Inc.* goods were being unloaded at Leghorn from a 
ship ipto a lighter, and whilst this operation was going on a sling- 
load of heavy steel pipes fell from the ship’s tackle into the lighter 
and damaged them. The insurers of the cargo, who were subro- 
gated to its owners, sued the shipping company for the damage 
caused, and were met with the plea that the action was statute- 
barred by reason of section 8 (6) of the Carriage of Goods by Sea 
Act, 1986, because more than one year had elapsed since the date 
of the accident. Giving judgment in the District Court for the 
Southern District of New York, District Judge Dimock observed *: 
“ If the point is taken literally it must be overruled out of hand. 
The Carriage of Goods by Sea Act does not apply of its own force to 


a a a Ll.L.Rep. 192. 


3 At 
ci 2 118 F.Supp. 840. 
5 At p 
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cargo after it has left the ship’s tackle.” He then went on to con- 
sider whether the action was barred by the provisions of the bill of 
lading or by laches, and decided that it was not. p 

From the report of the case it does not clearly appear that the 
steel was being loaded into the same lighter, nor is any help afforded 
on this point by the report of earlier proceedings in the same case,’ 
for all that it states is that “ some pipe from a following draft of 
cargo being discharged fell from a sling and struck the lighter." °* 
District Judge Dimock cited Goodwin Ferreira & Co., Ltd. v.’ 
Lamport & Holt Lid.® as being contrary to the opinion that he 
expressed, but did not refer to the fact that in that case both 
cargoes were being discharged into the same lighter. Whether that 
circumstance would have altered his view is not apparent. 

In Remington Rand Inc. v. American Ewport Lines Inc., in 
1955 District Judge Ryan in the same court followed Judge Dimock’s 
decision, In this case the whole of a cargo of drums containing , 
scrap film had been discharged at Bombay into two lighters lying 
side by side. Fire broke out on one of them and spread to the 
other, causing damage to the drums. The learned judge held that 
the Carriage of Goods by Sea Act, 1986, did not apply, but it may 
be noticed that in a dictum he said **: ‘* ¢ Discharged from the ship ’ 

. . is accomplished by the act of transferring cargo from the main 
carrier to a chartered lighter, when that loading has been completed 
or while no other cargo is being loaded into the same lighter.”’ 

In 1957 in Re Petterson Lighterage & Towing Corporation" 
where a cargo of steel was damaged after it had been discharged 
into a lighter at New York, District Judge McGohey in the same 
Court held that the Carriage of Goods by Sea Act, 1986, *‘ does not 
apply of its own force to a period after cargo has left the ship’s 
tackle.” 4 

In 1960 in Green Truck Sales Inc. v. Høegh Lines ** a cargo of 
machinery and spare parts, both in crates, had been lifted from a 
vessel which had arrived at New York, by means of a derrick barge, 
and was being loaded on board some lighters. A strike of long- 
shoremen was about to break out, and in the rush to clear the ship 
before it began, some of the cases of spare parts were dropped on to 
the lighters and damaged other cases which had already beensloaded 
on them. District Judge Tolin held that the Act of 1986 did not 
apply because the cargo had gone beyond the ship’s own tackle. 

He said that ‘‘the damage was not damage which occurred in 
carriage of goods by sea, but damage which resulted in the unloading 
operation.’’ 14 


6 Federal Ins, Co. v. American Keport Lines Inc. (1968) 100 F.Supp. 819. 
20 


7 At p. 820. 
y, 8 Supra. ® (1955) 182 F.Supp. 129. 
e10 At p. 187. 11 (1957) 154 F.Supp. 461. 
13 At p. 467. 13 (1960) 179 F.Supp. 562. 
14 At p. 564. 
® 
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It is interesting to notice that the learned judge referred to 
Remington Rand Inc. v, American Ewport Lines Inc.® but did not 
mention the passage in the judgment referred to above, viz., “* when 


~ that loading has been completed or while no other cargo is being 


loaded into the same lighter.” His decision is therefore directly 
contrary to that in Goodwin Ferreira & Co., Ltd. v. Lamport & 
Holt Ltd.” 

If a similar case ever arises under the English Carriage of Goods 


“by Sea Act, 1924, perhaps the courts may prefer to follow the 


American authorities, for there are no words in the Act itself to 
suggest that discharge is not completed if other goods are still to 
be unloaded into the same lighter. 

E. R. Hanpy-Ivamy. 


MISTAKE OF IDENTITY IN CONTRACT 


Tax New Zealand Court of Appeal has now delivered judgment * on 
the appeal in Fawcett v. Saint-Mérat (Star Car Sales Claimant) ? 
and has upheld, by a majority, the decision of Hardie Boys J. 
though for reasons other than those which commended themselves to 
the learned judge. 

The essential facts of this case were that the plaintiff, Mrs. 
Fawcett, sold a car to the defendant, Saint-Mérat, in payment for 
which he gave a worthless cheque. The plaintiff later signed judg- 
ment by default against the defendant and sought to have the car 
seized in execution. In the meantime, however, a woman whose 
real name was Diana Mary Doreen Davies, acting on behalf of 
Saint-Mérat, had sold, or purported to have sold, the car to Star 
Car Sales Ltd. For the purpose of facilitating this transaction 
Mrs. Davies had adopted Mrs. Fawcett’s name, and the latter, as 
plaintiff, now contended that the result of this deception was to 
bring mistake of identity into operation thus preventing the forma- 
tion of a contract with Star Car Sales. It followed from this, so the 
plaintff contended, that property in the car still remained in the 
defendant Saint-Mérat and hence the vehicle could be seized in 
satisfaction of the judgment obtained against him. 

Hatdie Boys J. held against the plaintiff on the short ground that 
even if there had been operative mistake of identity it was not open 
to the plaintiff to found her case upon it since he held that it was 
never open to a third party 


18 Supra. 
18 Supra. 
1 [1960] N.Z.L.R. 406, sub nom. Fawcett v. Star Car Sales. 
2 [1959] N.Z.L.R. 952. Noted 28 M.L.R. 108 under the title *‘ Mistake of 
Identity and a Third Party.” The present writer wishes to express apprecia- 


tion to Sir Kenneth Gresson, President of the New Zealand Court of Appeal,® 


for sending copies of the appellate judgments prior to their sppesrance in the 
regular series of Reports. 
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‘to raise in the name of one of the contracting parties this 
question of mistake as to identity so as to have the contract 
avoided.”’ 


@ 
He went on to express the opinion that there had not'in fact been 


operative mistake of identity. 

The present writer ventured to express some doubt as to the 
correctness in principle of the learned judge’s main ground of 
decision * and this doubt now seems to be justified by the fact that 


in the Court of Appeal, Gresson P. (in a dissenting judgment) , 


explicitly rejects this rule as to third parties and the judges in the 
majority, Cleary and North JJ., make no allusion to it in their 
judgments, preferring to base their decision in favour of Star Car 


Sales Ltd. on the ground that the deceit practised by Diana Mary ® 


Doreen Davies did not result in operative mistake of identity. 

In the previous note on this case, attention was drawn to the fact 
that the statement of facts did not make it clear whether or not 
Star Car Sales Ltd. had known of the existence of Mrs. Fawcett prior 
to their dealings with Mrs. Davies alias Fawcett.‘ It was pointed 
out that Dr. Glanville Williams had forcibly argued® that the 
absence of such prior independent knowledge of the existence of the 
person whose name was assumed by a deceiver should exclude any 
question of mistake of identity. The special] interest of the judg- 
ment of North J. seems to lie in the fact that, though not referring 
to Dr. Glanville Wiliams’ arguments on this point, the judgment 
now supplies judicial support for these contentions. The essential 
passage is as follows °: 


“In my view, the vital and, indeed, all-important matter 
was the representation made by Mrs. Davies that she was the 
true owner of the motorcar. The name ‘ Mrs. Fawcett’ meant 
nothing at all to the purchaser. All he was interested in was 
to ensure that he was dealing with the true owner, and indeed 
he was. His eyes as well as his mind rested on Mrs. Davies. 
In my opinion, then, the representation that the person present 
negotiating the sale was ‘ Mrs. Fawcett’ amounted to apthing 
more than a false description and, if this be so, then, in my view 
what Lord Cairns described as a de facto contract came into 
being between Mrs. Davies and the respondent immediately 
they agreed on all necessary terms.’ 


The learned judge was prepared to grant that this contract was 
voidable but he was not prepared to say that no contract at all came 
into existence. North J. also expressed the opinion ’ that there was 
no real parallel between the instant case and Cundy v. Lindsay * and 
raised the question whether the result in that case would have been 


28 M.L.R. 108. See also 76 L.Q.R. 207. 
28 M.L.R 111, n. 16. 

28 Can.Bar Rev. 282-287. 

anes 60] N.Z.L.R. at p 426. 


3 
4 
5 
‘ 
T 
8 (1878) 8 App.Oas. 459. 
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the same if Blenkarn had practised the fraud to obtain goods in 
short supply and had sent cash with his order. 
It may perhaps be thought that these opinions also tell heavily in 


“favour of the opinion of Dr. Glanville Williams that mistake of 


identity, to be operative, must be material.’ This question of 
materidlity was much discussed at first instance before Hardie 
Boys J., and Dr. Goodhart *° was cited for the view that it need not 
be material but the point was not explicitly pursued in the appellate 


‘judgments. 


The other majority judge, Cleary J. (with whom North J. 
expressed general agreement) based his judgment on intent to pass 
property. He reviewed the authorities on mistake of identity and 


è said that the argument in the instant case was that, as in those 


cases, property did not pass because mistake as to identity prevented 
a consensus between the parties to the transaction. He went on to 
say that this argument did not possess “* the attraction of inviting 
ready application to the facts of the present case.’’*4 Speaking of 
the cases cited he said: 


“ There are, no doubt, good reasons why a vendor, believing 
he is giving credit to some well-known person, should be pro- 
tected from losing his property by being deceived into making 
delivery to an impostor. There is no reason why a purchaser, 
believing there is a valid sale to him of goods delivered to him 
and for which he pays cash, should be precluded from obtaining 
title from one who is in truth and in fact the owner of the goods, 
merely because that owner is successful in a deception that he 
was someone else, It would seem strange if a principle, evolved 
in cases where an unpaid vendor has been held not to have 
parted with the property in his goods unintentionally, should be 
applied to a wholly different situation so as to prevent a pur- 
chaser from acquiring title to goods for which he has paid and 
which the owner intended to sell him. [I do not think the 
reasoning or the principle of the cases relied on by the appellant 
obliges us to reach any such result.” 1° 


Elsewhere in his judgment ** he says that he is not aware of any 
case which has discussed the question whether mistake as to the 
identity of a vendor will prevent property passing to a purchaser. 
He considers that his view is supported by a passage in Pollock and 
Wright on Possession '* and that Boulton v. Jones ™ and Greer v. 
Downs Supply ** did not really cover the point because it was not 
properly raised in them and they could be distinguished by reason of 
the presence of set-offs. 


° 23 Can.Bar Rev. 880-396. 10 §7 L.Q.R. 228. 

11 [1960] N.Z.L R. at p. 480. 

12 This elaborates more fully a point made by Hardie Boys J. at first instance 
[1959] N.Z.L.R. at p. 956. 

18 [1960] N.Z.L.E. at p. 481. 

14 p. 108. e 

13 (1857) 2 H. & N. B64. 

16 [1927] 2 K.B., 28. 


) 
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Thus, his conclusion with regard to the authorities is that they all 
really turn on the true intention of the vendor as to passing of 
property of which mistake may form ‘‘ cogent if not conclusive 


evidence,” and that such mistake as there might be in the instant” 


case did not vitiate this intent.1’ He treated Star Car Sales’ 
ignorance of Mrs. Fawcett in the same way as North J. had’done.* 
On this he said: 


** Save that she appeared on the certificate of registration as. 


the owner of the car the name of Mrs. Fawcett or her personal- 
ity meant nothing to him [a Mr. Gould, manager for Star Car 
Sales who dealt with Mrs. Fawcett]; she was not to him the 
equivalent of some well-known firm to whom credit might be 


given, as was the firm of Blenkiron & Co. in Cundy v.e 


Lindsay ** or Gandell & Co. in Hardman v. Booth.*® Mr. Gould 
believed that the woman before him was Mrs. Fawcett (which 
she was not) and was the owner of the car (which for present 
purposes she was). He was in fact dealing with a person able 
to make title to the car. In my view, there was not merely 
one side to a contract but a contract in fact, voidable it is true, 
but one under which the property passed from the owner to the 
purchaser notwithstanding the false name assumed by the 
owner.” 


Cleary J. concluded his judgment with an examination of the agency 
aspects of the transaction between Mrs, Davies and Star Car Sales.?! 
Here he made the interesting point that even if statements made by 
Mrs. Davies whilst carrying out her transaction with Star Car Sales 
might have had the effect, in consequence of the rule in Humble v. 
Hunter,’ of preventing Saint-Mérat suing upon her contract as 
undisclosed principal had he so wished, nevertheless that was 


17 The learned judge’s view that property can pass despite the fact that a contract 
is vitiated by mistake may be compared with the view taken by the Privy 
Council in Singh v. Ali [1960] A.C. 167 that property can pass despite the 
fact that a contract is affected with illegality. It may also be recalled that a 
somewhat similar problem has arisen in connection with the controversy as to 
whether property nag to an infant in pursuance of a contract rendaged void 
by the Infants Relief Act 1874. See Cheshire and Fifoot on Contract 5th ed., 
at p. 348; Anson on Contract, 21st ed., at p. 174. 

18 [1960] N.Z.L.R. at p. 481. 

29 (1878) 3 App.Cas. 459. 

20 (1868) 1 H. & C. 808. It may perhaps be here remarked that the point’ made by 
North & Cleary JJ. that the name ‘‘ Mrs. Fawcett ’' meant nothing to Star 
Car Sales was met very fairly by Gresson P. in his dissenting judgment at 
p. 420 when he pointed out that the significance of the name was that it 
appeared in the relevant documents as that of an eighteen month owner of the 
car, and Star Car Sales would not have been prepared to do business with a 
one-day owner of the car. Hence ıt might be argued that Star Car Sales had 
independent knowledge from the documents of Mrs. Fawcett’s existence at the 
time of the deception practised on them and ıt then becomes clearer why the 
case can be classified as a ‘‘ confusion of identities rather "° than a ‘' mistake 
of attributes” situation. Dr, Glanville Willams does appear to allow for 
ee knowledge gained contemporaneously with the dein: 28 Can. 

ar Rev, 


° p. 285. 
21 [1960] N.Z.L.R. at p. 482. 


32 (1848) 12 Q.B. 310. 
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‘ immaterial to the quite different question whether the property in 
the car passed.” 
Thus the majority judgments seem productive of the following 


~ propositions. First, that third parties may raise questions of con- 


tractual mistake affecting contracts to which they are not a party. 
The silénce of North und Cleary JJ. on this point, coupled with their 
care to base their judgments on grounds other than that on which 
Hardie Boys J. chiefly chose to rest his opinion, seems not incapable 


‘of being construed as implicit disapproval of that ground. Secondly, 


that a mistake of identity must be material. Since Mrs. Davies 
could give title, therefore they appeared to think that any other 
problems of identity could be set aside. Thirdly, that for mistake of 


e identity to be operative the mistaken party must have prior know- 


ledge of the existence of the person with whom he supposes he is 
contracting. Fourthly, that different considerations govern mistake 
of identity on the part of a vendor of chattels from those which 
apply to the case of a purchaser. fFifthly, in considering 
questions relative to the passing of property in goods, contractual 
intent is subordinate to intent to pass property which may pass 
despite defects of contractual intent. Sixthly, an agent acting for 
an undisclosed principal may be able to pass property on behalf of 
his principal even though the principal might be debarred from 
suing upon the transaction entered into by his agent. 

In a powerful and elaborate dissenting judgment Gresson P. in 
the first place explicitly disapproved the proposition advanced by 
Hardie Boys J. that it was not open to third parties to raise ques- 
tions of contractual mistake.** The learned President then proceeded 
to review the English authorities on mistake of identity and came to 
the conclusion that there had indeed been operative mistake in the 
present case.** A point of exceptional interest made in his survey 
of the cases involves Phillips v. Brooks.** It will be recalled that in 
Dennant v. Skinner,” Hallett J. said that as far as he knew Phillips 
v. Brooks had never been judicially disapproved and Hardie Boys J. 
placed, some reliance on this remark in giving his judgment.*” On 
this Gresson P. said ** that though Hallett J.’s remark was true 
in the sense that Phillips v. Brooks had never been judicially 
directly questioned, it failed to have regard to the fact that the case 
was in conflict with consensus of judicial opinion and especially with 
Lake v. Simmons.” In discussing this last case Gresson P. did 


23 [1960] N.Z.L.R. at p. 411. 

24 Ibid. at p. 425. At p. 412 Gresson P. says that he does not think that a party 
to a contract void for mistake can affirm it. In this he differs from Hardie 
Boys J. and from Dr. Glanville Williams: 28 Can.Bar Rev. 896-7. 

25 [1919] 2 K.B. 248. 26 [1948] 2 K.B. 164. 

27 [1959] N.Z.U.R. 956. 28 [1980] N.Z.L.R. at p. 414. 

29 [1927] A.G. 487. In 28 M.L.R. at p. 110, n.11, attention was drawn to Dr. 
Glanville Williams’ opinion m 28 Can.Bar Rev. 276, n.11, that Viscount 
Haldane, by explaining Phillips v. Brooks in Lake v. Simmons on a ground e 
other than that expressly adopted by Horndge J., ımplicitly disapproved that 
express ground. See also [1960] N.Z.L.R. at p. 416. 
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remark that the situation before the New Zealand Court of Appeal 
was the converse of that which had faced the House of Lords but he 
thought that the principle was applicable nonetheless. He thus 
rejected the view taken by bis fellow judges that different considera- * 
tions apply to the case of the mistaken purchaser from those which 
apply when the seller is mistaken. The President adopted the 
orthodox view of mistake of identity involving a confusion of two 
personalities, citing in this connection Dr. Goodhart’s article,°® and 
later in his judgment ™ he said that he did not feel called upon to' 
explore problems of the relationship of law and equity in contractual 
mistake raised by Solle v. Butcher,** but he remarked that a sub- 
stitution of contract voidability for contract nullity in the present 
case would in his view merely result in the substitution of injustice 
to the plaintiff for injustice to the defendant.** 

He thought that in addition to the well-known unilateral mistake 
as to identity another type of mistake—mistake as to the possibility 
of performance—might be relied upon to resolve the problem before 
the court.** He cited in this connection The Salvador ** where a 
tug had proved incapable of performing a task for which it had 
been hired and the contract was treated as a nullity by Bigham J. 

Even if he were wrong in his views on contractual mistake, 
however, Gresson P. said that he was prepared to hold that there 
was no contract with Star Car Sales on the basis of rules of agency. 
In the first place the learned President thought that even if it be 
accepted that Mrs. Davies was Saint-Mérat’s agent she was not a 
general agent but a particular agent to sell the car in a special way." 


‘ She had no authority to sell the car as agent of or on 
behalf of Saint-Mérat. The authority she received was to 
perpetrate a swindle by posing as Mrs, Fawcett; it was not to 
sell Saint-Mérat’s car as his car. Miles v, McIlwraith *® decides 
that, where there is a general agent of an undisclosed principal 
with a special restriction or limitation of his authority, one who 
contracts with him as principal can only resort to the real 
principal subject to the limitation which has been placed upon 
the agent’s authority, because he has not been dealt With as 
agent nor has there been any holding out or crediting of him 
as such or any contract on the faith of the authority.”’ 


The President then went on to say that even if one attributed to 
Mrs. Davies the character of general agent with authority to sell 
the car on Saint-Mérat’s behalf she did not do so. She sold it as 
her own car, insisting that she was the owner. Such insistence, 
in the opinion of the President, brought the rule in Humble v. 


30 [1060] N.Z.L.R. at p. 418. 
31 Ibid. at p. 411-417. 

32 [1950] 1 K.B. 671. 

33 [1960] N.Z.L.R. at p. 417. 
$34 (1909) 26 T..R. 149. 

35 [1960] N.Z.L.R. at p. 420. 
38 (1883) 8 App.Cas. : 
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Hunter *" into operation and hence nullified the agency. He cited 
- academic and judicial comment on the rule and, though recognising 
that it had been subjected to some criticism, thought that it was 
‘till good law, He declined to explore the controversy as to whether 
the rule was one of evidence or based on an implied term in the 
contract; but thought it might well stand upon both grounds. He 
then proceeded to demonstrate the resemblance between the instant 
» case and Said v. Butt ** and thought that just as the deception in 
that latter case had vitiated the contract with the theatre, so here 
* the deception practised by Mrs. Davies should have the like effect. 
On this it may perhaps, with respect, be regretted that he did not 
call attention to the fact that Said v, Butt has been the subject of 
even more doubt and dispute than Humble v. Hunter. 
~— He concluded his judgment ** by vigorously controverting the 
view which proved acceptable to his brethren that mere delivery of 
the car could pass the property in it independently of the validity 
of the contract. He found it difficult to understand this contention 
because he was of the opinion that delivery of the chattel, except 
in certain special cases of which this was not one, could not pass 
ownership. He said: 


‘ No mere delivery of a chattel, unless it is by way of gift, 
or by an executor or administrator in performance of his 
duties, or as pursuant to a contract of sale, will carry the 
property in the chattel.”’ 


He thought that “the somewhat obscure ° passage in Pollock 
and Wright, Possession in the Common Law, which had been cited for 
the contrary proposition, was not satisfactory authority, especially 
as the one case which seemed to be cited in support of it, Boulton 
v. Jones, appeared to him to be authority to the contrary effect. 
He continued : 


“In a sale of goods the essential thing about which the 
parties are contracting is the property in the chattel which is 
the subject of the transaction. But it is equally essential that 
thé sale be supported by a valid contract. The passing of 
property is not something quite independent of the contract; 
the property passes only if there is a contract pursuant to 
which the property passes. There may or may not be delivery 
at that time.’ 


In conclusion it may be said that it is obvious that within the 
necessary limits of the present comment it has been impossible to 
do full justice to all the many points raised in the judgments in this 
remarkable case. Whatever points of controversy remain open 
there will, however, be general agreement that the New Zealand 


87 (1848) 12 Q.B. 310 

38 [1920] 8 K.B. 497. See [1960] N.Z.L.R. ab p. 428. 
39 (1960) N.Z.L.R. at pp. 428-4. 

40 See ante, note 17, on passing of property. 
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Court of Appeal has made a most significant addition to the judicial 


exploration of most obscure and complex, but nevertheless * 


important fields of law. 
A. H, Hupsoxr. % 


NONSENSE AND NONFEASANCE— REACTION AND REFORM 


Hicuway authorities are not liable to any persons who suffer 
damage as a result of the authorities’ failure to perform their duty 


of keeping the highway in repair. A highway authority is lable ° 


for misfeasance but not for nonfeasance. This is well known and 
well disliked law—vilified not only by academic writers and the 
general public, but also by many judges *—yet instances of itẹ 
unfair application march steadily through the law reports. The 
doctrine was created and reared by the common law and has 
recently received statutory recognition in the Highways Act, 1959, 
B. 298. 

The latest application of the principle is in Burton v. West 
Suffolk County Counci.” There the defendants, as highway 
authority, carried out some drainage work on a road which was 
frequently flooded by heavy rain. This drainage work was properly 
carried out and, indeed, effected some improvement to the road. 
However, the work was inadequate and the road was still liable to 
flood after heavy rain. One December evening the plaintiff, driving 
his car along this road, skidded on a patch of ice, crashed and was 
injured. The trial judge stated: “f. . . in my view the strong 
probability is that, if the road had been properly drained at the 
time, there would have been no ice at this point where the accident 
occurred when the plaintiff passed.” The Court of Appeal upheld 
Salmon J.’s decision that the defendants were not liable to the 
plaintiff. The properly carried out, yet inadequate, drainage work 
done by the defendants was not misfeasance; failure to do further 
work to drain the road properly was nonfeasance for which there 
is no liability. ‘“‘I am quite unable to accept the argument that 
this is a misfeasance on the part of the highway authority. By 
drainage works in themselves proper, the authority decreased the 
danger on the road, but they had not made it a completely safe 
road in times of heavy rain. They had done nothing improper, and 
have brought no dangers to users of the road which were not there 
before.” * 


1 A recent judicial cry against this doctrine is by Salmon J. in Att.-Gen. v. 
St. Ives R.D.C. [1959] 3 W.L.R. 675, 681: “ This rule has long been estab- 
lished in our law, and no doubt has the soundest historical justification. It 
is, however, an archaic and anomalous survival into modern times. It would 
-be difficult mdeed to think of any sound reason why today highway authorities 
should enjoy this mmunity. Nevertheless, there can be no doubt that in law 
they do enjoy the immunity, and I must apply the law; but I am not obliged 
to extend it.” This decision is under appeal. 

2 [1960] 2 W.L.R. 745; [1960] 2 All E.R. 26 (C.A.). 

3 [1960] 2 W.L.R. 752-758, per Upjohn L.J. 
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This, admittedly, seems a logical argument. Yet the contrary 
argument presented, and left open, by Lush J. in McClelland v. 
Manchester Corporation* and Moul v. Thomas Tilling® is also 
ogical and it is fairer. In support of the reasoning in the present 
case one may cite the harsh House of Lords decision in East Suffolk 
Rivers Catchment Board v. Kent. However, there and in many 
other cases where an authority has been held not liable for not 
. ° completing a task undertaken, the tasks have been undertaken in 
, pursuance of a statutory power. Highway authorities are under 

a statutory duty to maintain the highway.” Since many judges 
have expressed their dislike for the nonfeasance rule, surely it is 
perfectly easy and proper to argue that although there is no civil 
eiability for non-exercise of a statutory duty to maintain the high- 
“Way, once the duty is undertaken, then it must be carried out not 
only properly but adequately. The Court of Appeal refused to 
follow this argument and thus widened the nonfeasance immunity. 
The court referred to and approved of the decision of Morris J. in 
Wilson v. Kingston-upon-Thames Corporation,® where the highway 
authority was not liable when a hole in the road was temporarily 
repaired by tar-macadam and subsequently became dangerous. 
Strangely enough, no reference was made to the fact that this 
decision was affirmed by the Court of Appeal’ and, therefore, was 
binding on the present court. It would have been more in keeping 
with judicial feelings to have followed reluctantly a binding 
authority (assuming that it could not be distinguished) rather than 
to imply, as did the Court of Appeal here, that it was free to choose 
and yet still make a reactionary decision. 

Now that the extension of the nonfeasance immunity has been 
confirmed the position is: 


(a) a highway authority is not civilly liable for failure to exercise 
its statutory duty to maintain the highway (nonfeasance 
proper); 

(b) if the highway authority carries out its duty, but does so 

ə negligently, there is liability for injury (misfeasance 
proper); 

(c) if the highway authority, in exercise of its duty, performs 
certain work properly, yet such work is inadequate and 
there is injury, the highway authority is not liable, since 
the injury would still have occurred had no work been 
carried out—see (a) (nonfeasance plus). 


» 


4 [1912] 1 K.B 118 at p. 127. 

5 (1918) 88 L.J.K.B. 505 at p. 600. 

è [1041] A.C. 74. See also the street ee ee cases discussed in Fisher v. 
Rutslip-Northwood U.D.C. [1946] K.B. (0.A.). 

T See now s. 44 (1) of the MEGYE Act, 1959. 

8 [1948] 2 All B.R. 780 

9 [1949] 1 All B.R. 679. There is no mention of the Court of Appeal decision in e 
the All England Report of the present case, and it is only referred to in s 
footnote reference in the Weekly Law Reports. 
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Perhaps it is just as well that this extension of nonfeasance 
immunity has been emphasised now, since it may spur on the efforts 
of the ever-increasing numbers crying for reform. In February | 
1960 the General Council of the Bar published a carefully presented * 
Report on the defence of nonfeasance and recommended its 
abolition. The usual reasons for its abolition were presented: the 
rule is anomalous; it often leads to grave injustice; and it is the 
one case in which highway authorities alone escape liability for 


breaches of their own statutory duty. Countering the arguments 


of those who fear a flood of actions at the public expense, the Bar 
Council accept that ‘the standard of inspection and of repair upon 
the highway might require improvement to escape the high 


liability ° and then point out that this “can hardly be deplored e 


where road safety is of primary significance.”’ 

It is paradoxical that just at the time when the cry for reform 
is at its flercest, and indeed twenty years after the Alness 
Committee on Road Accidents had recommended abolition, the 
Highways Act, 1959, should, for the first time, give statutory 
recognition to the anomalous principle. The reason for this was 
that the Highways Act was designed largely as a consolidation of 
the existing law, and it was not convenient to amend the law in 
such an Act.?®° Further, there was no time in that Session to make 
a change, but early reform was foreshadowed. On March 17, 1960, 
the Attorney-General stated, in reply to a question in the House 
of Commons, that the Law Reform Committee had not been invited 
to consider this problem since the whole question was the subject 
of discussion between the Minister of Transport and Civil Aviation 
and the highway authorities’ association. On June 8, 1960, the 
Highways (Public Authorities’ Liability) Bill +? was read for the 
first time. The Bill simply provided for the abolition of the defence 
of non-feasance, and consequently the repeal of section 298 of the 
Highways Act, 1959. Highway authorities were to be liable under 
general principles for failure to take reasonable care, whether by 
commission or omission. Clause 2 provided that any extra financial 
burden incurred as a result of this reform ‘* shall be paid but of 
moneys provided by Parliament.” 

The second reading of this simple Bill was arranged for June 24, 
1960, but other matters kept it out. This embryo expired: at the 
end of the session. Is it too much to hope that a new Bill will be 
reintroduced and passed early next session? Surely the Govern- 
ment can find time to translate this measure into the law. 


GERALD DWORKIN. 


10 g, 80 of the Highways Act, 1959, does modify the position slightly. The high- 
way authority 18 required to maintain any caitle-grid or other works related 
thereto, and expressly excludes the defence of nonfeassance in such 
circumstances. 1 See Hansard, 1958-58, Vol. 808, col. 1287-1289. 


12 A Private Member's Bull E by Mr. McLaren (Labour) and su supported 


by Mr. J. Hobson (Labour), Messrs. Corfield, Fletcher-Cooke and Gardner 
and Mrs. M. Thatcher (Conservative). 
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DEDUCTIONS UNDER SECTION 2 (1) of THE Law REFORM 
: (PERSONAL Lysuris) Act, 1948. 


e xe Court of Appeal has now given its opinion on the problem that 
has vexed Finnemore,’* Paull,* Stable,’ Edmund Davies* and Ash- 
worth * JJ.° Their problem was this—when a court is assessing 
damages for personal injuries the Law Reform (Personal Injuries) 
Act, 1948, s. 2 (1), requires that it should take into account 

e ° against any damages awarded to the injured person for loss of 

s earnings ‘‘ one-half of the value of any rights which have accrued 
or probably will accrue to him... in respect of industrial disable- 
ment benefit ... for the next five years beginning with the time 
yhen the cause ‘of action accrued.’’ Two kinds of benefit are pro- 
auided by the National Insurance Industrial Injuries Act, 1946. If 
the injury is assessed as a disablement of 20 per cent. or more then 
the injured person receives a weekly payment for the period of 

« disability. If the disablement is assessed at less than 20 per cent. 
then the injured person receives a disablement gratuity of a lump 
sum.’ The application of the Personal Injuries Act, 1948, s. 2 
(1), to disablement gratuities raises two possibilities. The court 
could simply deduct one-half of the whole of the disablement 
gratuity because the right to the gratuity has accrued within the five 
years—this was done by Finnemore and Paull JJ. Or the court 
could deduct one-half of such proportion of the disablement gratuity 
as equals the proportion of five years to the life expectancy of the 
injured person (or that period for which disability is expected to 
last) °—this was approved by Stable, Edmund Davies and 
Ashworth JJ.?° 

The Court of Appeal in Hultquist v. Universal Pattern and 
Precision Engineering Co., Ltd.™ (Sellers, Ormerod and Upjohn JJ.) 
decided that the second possibility was the correct one. How- 
ever, Sellers L.J. pointed out that the first instance judges would 
have found their task easier had they referred to section 2 (6) (c) 
of the Personal Injuries Act, 1948, where the draftsman had in 

Ld 


1 Watkins v. C. A. Parsons & Co., Ltd. (Jan. 15, 1958) unreported and Hultquist 
v. Universal Pattern and Precision Engineering Co., Ltd. (Mar. 16, 1959) 
unreported. 
Roberts v. Naylor Bros., Ltd. [1950] 1 W.U.R. 718; [1959] 2 All E.R. 409. 
Meagher v. Parnall (Yate) Ltd. (Mar. 8, 1958) unreported. 
Pereg v. C.A.V. Ltd. [1950] 1 W.L.R. 724; [1959] 2 All E.R. 414. 
De Ridder v. Ford Motor Co., Lid. (Oct. 8, 1958) unreported. 
See 22 M.L.R. 687 for a previous case note on Perez v. O.A.V. and Roberts v. 
Naylor. 
7 National Insurance Industrial Injures Act, 1946, s. 12 (6) and (7). 
8 In Watkins v. C. A. Parsons, Hultqusst v. Unsversal Pattern and Precision 
Engineering and Roberts v. Naylor, supra. 
9 National Insurance Injuries Act, 1946, s. 12 (4). ‘‘ The period to be taken 
into account by the assessment of a claimant’s disablement shall be the period 
during whieh the claimant has suffered and may be expected to continue 
to suffer from the relevant loss of faculty . 
10 Meagher v. Parnall; Perez v. C. A. V. and De Ridder v. Ford, supra. 
11 [1960] 2 W.L.R. 886 ; [1960] 2 All B.R. 266. 
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fact provided for this very contingency—‘‘ an industrial disable- 
ment gratuity shall be treated as benefit for the period to be taken ° 
into account by the assessment of the extent of the disablement in, 
respect of which it is payable.” +? 

The defendants suggested that in section 2 (1) of the Personal 
Injuries Act the ‘‘ period taken into account ’’ did not thean the 
period of disablement for which the gratuity was to provide com- 
pensation but a period of seven years, thus making the necessary e 
deduction one-half of five-sevenths of the gratuity. They contended 
that the period should be seven years because regulations under the ° 
Industrial Injuries Act, 1946,** provide that if the period of disability 
is seven years or more then the full amount of gratuity, in accordance 
with the percentage of disability, should be paid, whereas if the 
period is less than seven years only a portion of the full amount TT 
to be paid. So the full amount of the gratuity is compensation for 
seven years’ disability. This was rejected by the Court of Appeal.** 
It is surely clear that the ‘* period to be taken into account ”?” means 
taken into account in the assessment of the disability and not the 
period taken into account in the calculation of the amount of the 
gratuity 15 

The defendants also suggested that in section 2 (1) the ‘‘ value 
of any rights which have accrued . ..” meant not the actual amount 
of the gratuity but the value of that amount, which might be higher 
than the actual gratuity for the recipient could use it to purchase an 
annuity. This found some favour with Upjohn L.J., who thought 
there was ‘f much to be said for taking the view that one ought to 
treat this sum as representing a capital sum which must be treated 
as a pension for the life of the annuitant.” 1¢ He did not, however, 
apply this suggestion as the statute made no provision for it and it 
was unlikely that the recipient would so use the money. Sellers L.J. 
was of the opinion ‘‘ that common sense requires the argument to 
be rejected.” 1 The suggestion is certainly startling. If the value 
of the gratuity is to be considered in terms other than its actual 
amount why should the court not also consider that the value of the 
annuity that the plaintiff is deemed to have purchased might fall 
below the amount of the gratuity due to inflation? It would also 
place an extra burden on the person whose injury is assessed below 
20 per cent. because he has to purchase his own pension, whereas if 
he is assessed as disabled at 20 per cent. or over then this is all done 
for him by the state. 


12 Hultqust v. Untoersal eto. Engineering [1960] 2 All H.R. 266 at 269. 

13 National Insurance (Industrial Injuries) (Benefit) Regulations, 1948 (8.1. 
1948, No. 1872), reg. 3. 

14 Hultquist v. Unaversal eto. Enginsering [1960] 2 All E.R. 266 at 271, per 
Sellers L.J. 

15 In Roberts v. Naylor [1959] 1 W.L.R. 718, Paull J. at 721 rejected a similar 
argument based on the fact that the actual amount of the gratuity 1s based 
on the cost of seven years’ purchase of a weekly sum. 

beds v. Universal etc., Engineering 11960] 2 All E.R. 266 at 278. 


Serr, 1960 NOTES OF CASES 579 


Finally Upjohn L.J."* approved Ashworth J.’s decision in De 
* Ridder v. Ford to make a rough estimate of the life expectancy of 
. the injured person if there is no evidence before the court on this 
point. s 
Orea L. AIKIN. 


PLANT AND MACHINERY UNDER THE FACTORIES Acts 
e 


” Tux decision of Devlin J. (as he then was) in Quintas v. National 
` Smelting Co., Ltd.' will be welcomed as an extension of the benefi- 
cent umbrella of the Factories Acts,? but in so doing the decision 
seems to have disturbed the logical arrangement of the principal 
eafety requirements. 

“=e The plaintiff Quintas was a fitter employed at the defendants’ 
Avonmouth works. He was thrown to the ground from the flat 
roof of the crushing plant, a distance of eighteen feet, and severely 
injured. His fall was caused by a blow from a large and heavy 
bucket, suspended from a ropeway which passed across the crushing 
plant roof, with a clearance of about four feet between the bottom 
of the bucket and the roof, at the site of the accident. These buckets 
travelled slowly along the ropeway at about 8 miles per hour, at 
intervals of 110 feet; it was not disputed that they were a possible 
cause of injury to workmen, either by knocking them down or, as in 
the plaintiff’s case, by throwing them over the edge of the roof. 

Quintas’ duties on the roof were confined to the area of the 
“< magnet house,’ which was not on or near to the line of the rope- 
way; and an attempt had been made to fence off the unsafe part of 
the roof, or at least to indicate that access to it was restricted. In 
any event the fence was incomplete and presented no real obstacle 
to entry by a determined person. 

The plaintiff wished to communicate with his foreman, and to do 
so entered the restricted part of the roof and called down from the 
edge to the foreman’s office. It was while his attention was occupied 
in this way that he was struck by the bucket. 

His’ Lordship found? as a fact that the plaintiff knew it was 
dangerous to stand under the ropeway at this point, and held that 
the defendants were not in breach of any duty at common law; but 
he reserved judgment on the question whether the machinery pro- 
visions of the Acts applied to the ropeway. Finally he held that 
the ropeway was ‘f machinery ” within the meaning of the Acts, and 
that the bucket moving across the roof was a “‘ dangerous part” 
which was not securely fenced for the prevention of accidents as 


18 Thid. 272. 

1 [1960] 2 W.L.R. 217; [1960] 1 All E.R. 104. 

2 Factories Acts, 1987 (1 Edw. 8, 1 Geo. 8, c. 67); Factories Act, 1948 G1 & 12 
Geo. 6, c. 85); Factories Act, 1959 (7 & 8 Elz. 2, c. 67)—referred to in this 
note as ‘the Acts.’ All references to sections relate to the Act of 1987, only, e 
unless otherwise stated. 

3 [1960] 2 W.L.R. at p. 220-221; [1960] 1 All E.R. at p 106. 
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required by section 14 (1). The point was a novel one, completely 


lacking in authority, and the decision was based on Lord Normand’s ° 


view in Parvin v. Mortin Machine Co., Ltd.* that the Acts applied to. 


‘€ machinery for use in the factory in the processes of manufacture 
or as ancillaries to these processes.” On this basis Mr. Justice 
Devlin argued that the transport of materials for use in ‘the pro- 
cesses of manufacture was ancillary to these processes and concluded 


“ that the whole of the ropeway must be regarded as one 


piece of apparatus and as machinery within the meaning of the , 


Act. This does not, of course, mean that every part of it has 
to be fenced, but only those parts, such as the one I am con- 
sidering in this case, where there is a danger to those 
underneath.’ ê © 


Lord Normand had given no examples of what he had in mind as 


“ ancillaries,’? and indeed Lord Reid contented himself, for the 
purposes of the same decision, with stating that the Acts applied to 
“ machinery which is part of the equipment of a factory,’’’ while 
Lord Asquith observed that ‘‘ construed quite literally these words 
(any machinery) would no doubt include almost anything... ,’’* 
but came down in favour of “‘ machinery used as a productive 
agent.” 

It is respectfully submitted that Lord Asquith’s addendum is 
obiter, the point to be decided being whether the Acts applied to 
machinery being manufactured in the factory, or only to machinery 
forming part of the equipment of the factory. 

The question, what is machinery for the purpose of the Acts, 
cannot receive a satisfactory answer. <A careful consideration of the 
Acts, and the reported cases, sheds little light on the intentions of 
Parliament in this respect. Some distinction is drawn between 
“ plant” and ‘‘ machinery °; this is understandable, as the two 
present different industrial hazards, and require separate treatment 
regarding the precautions to be taken and the standards of care to 
be adopted. Neither term is defined in the Acts, so that the impor- 
tant dividing line between the two is left to the courts. Generally, 
“ machinery ’? has been defined? as an ‘‘ apparatus for applying 
mechanical power.’ In factories the ‘“ mechanical power ’’? may be 
generated by human muscles,!° but logic would demand that the 
“< machine ” has parts capable of motion in relation to one another, 
otherwise a hammer or similar hand tool would be included. 


t There being no regulations covering the situation. 

[1962] A.O. 616 at p. 520; [1952] 1 All E.R. 620 at p. 670. 

[1960] 2 W.L.R. at p. 221-222; [1960] 1 All E.R. at p. 106. 

[1962] A.C. at p. 528; [1952] 1 All E.R. at p. 673. 

[1952] A.C. at p. 624; [1952] 1 All E.R. at p. 678. 

Shorter Ozford English Dictionary, 1988 ed. 

10 See Kinder v. Camberwell Borough Counctl [1944] 2 All E.R. 816. Regulation 
139 of the Draft Works of Engmearing Construction Regulations governs 
“ dangerous machinery ” ‘‘ whether or not driven by mechanical power.” 
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**Plant’? used alone connotes? ‘fixtures, implements, 
machinery and apparatus used in carrying on any industrial 


o »process,”’ and would presumably include works transport; but when 


8 


both terms -were used together Kekewich J.!! thought that 
‘* machinery ”? included everything which by its action produced 
or assisted in production, and ** plant’? was that without which 
production could not go on, t.e., dead stock. 

The two terms appear frequently in the Acts, and while on 
‘occasion ‘f machinery ” is obviously used with precision, ? there is 
no example where “ plant ” is similarly used; in conjunction they 
appear to refer to all apparatus in a factory.’ 

There is, however, a distinct ‘* plant ” safety obligation discern- 


*ible in the Acts, relating to “‘ structural safety,” and imposed by 


e use of some selection from the phrases “f good mechanical con- 


struction, sound material, adequate strength, free from patent 
defect, and properly maintained.” ** This obligation is not imposed 
generally, but applied only to particular classes of ‘* plant,’’** and 
is clearly intended to protect workpeople against the risks of 
structural failure. 

Several provisions ** apply to ‘‘ plant’? which may present 
dangers while remaining structurally safe, and generally require the 
fencing off of the hazard. The peculiar dangers resulting from the 
lateral movement of overhead cranes is met by section 24.7 

“ Machinery,” on the other hand, is dealt with generally in 
sections 12-17 and 19-21. A. reading of these sections suggests that 
they are intended to protect workpeople from dangerous moving 
parts of ‘ machinery ”?” by means of fencing. The danger appears 
to be danger of injury from the normal] working of the ‘* machine,” 
and not from structural failure of any part of it," as in the ‘* plant *’ 
sections.** As Lord Porter puts it in Carroll v. Barclay (Andrew) 
& Sons Ltd.**: “Throughout the relevant sections I can find no 
hint that the danger of machinery breaking has been taken into 
account. The words ‘of such construction’ in sections 12 (8), 
18 (1), and 14 (1) deal with types of construction, not with the 
strength of the machines.”’ 

It thus appears necessary to draw a fine distinction between 
‘ machinery °? and ‘plant’? to discover the factory occupiers’ 
liability in marginal cases. 


11 In Re Nutley I. Finn [1804] W.N. 64. 

13 e.g., in ss. 12-17. 

13 ¢g., in s. 68. 

14 These requirements are absolute in character: see Galashiels Gas, Co., Ltd. 
v. O'Donnell (or Millar) [1949] A.G. 276. 

15 ¢.g., hoists and lifts, a. 22; chains etc., s 28; cranes s. 24; floors ete., s. 26; 
boilers, s. 29; air receivers, s. 81; gas holders, s. 88. 

16 693 moving parts of hoists: s. 22 (8-5), (7), (10); stairs and openings: s. 25 


17 No doubt Regulations made under s. 80 could lay down standards of *' struc- ® 


tural safety ° for machinery, but have not done so. 
18 [1948] A.C. 477 at p. 484; [1948] 2 All B.R. 386 at p. 889. 


582 THE MODERN LAW REVIEW Vor. 28 


“í Dangerous machinery’ under the nineteenth-century safety 
legislation was taken to mean’* unsafe gears, belts and shafts, as 
these caused most accidents. 

Now there is no doubt that ‘“ dangerous parts ” in section 14 (1) 
include the tools of the different types of machine tools used in 
factories, but there is still doubt as to how far beyond ‘machine 
tools, and similar productive machines, the requirements of the 
section extend. Fowler v. Yorkshire Electric Power Co., Ltd.,*° 
is the only case discovered in which machinery has not been given 
the conventional restricted meaning before Quintas. In this case 
Lawrence J. held that a 100-ton overhead crane was a ** dangerous 
part of machinery ” within section 10 (1) (c) of the Factory and 
Workshop Act, 19017; but it is significant that this particular® 


e? 


danger has now been dealt with in section 24 (7), one of the “ plant Tr 


requirements of the Acts. It is arguable whether Fowler would 
still be followed, now that this particular danger is otherwise dealt 
with. 

This argument may not be conclusive. The House of Lords 
recently °? considered it while construing the Coal Mines Act, 1911.** 
Lord Keith saw ‘fno reason why protective provisions may not 
overlap ” *; Lord Somerville, while conceding that “‘ one may find 
in a statute a section plainly intended by its wording to deal with 
all cases of X, although, if it had not been there, some cases of X 
would have arisen and been differently dealt with under another 
section,” considered that he could not construe the Coal Mines Act 
in this way.” 

Therefore too much cannot be made of the fact that the “‘ trans- 
port’? type of risk, undoubtedly the real risk in Quintas, is dealt 
with in codes of factory Regulations.** The dangers of overhead 
ropeways on building sites are moderated by Regulation 86 of the 
Building Regulations.’ Similarly the Locomotives and Wagons 
Regulations ** minimise the risks to employees from factory rail- 
ways. These Regulations apply to rope-hauled wagons, wee are 
not unlike overhead ropeways. 

Mr. Justice Devlin, in considering whether transport could come 
under the control of section 14 (1), (4), restricted himself ** to situa- 
tions where the offending vehicle could be regarded *as the 
“ dangerous part’? of some greater whole. He left the status of 


19 g.9., in Hamilton v. Groesbeck et al. 19 O.R. 78, per Armour O.J. at p. 80. 
20 [1989] 1 All E.R, 407. 

21 I Edw. 7, c. 22 

22 In Grant v. National Coal Board [1956] A.C. 649; [1956] 1 All E.R. 682. 

a3 1 & 2 Geo. 5, e. 50. 

24 [1956] A.C. at p. 667; [1956] 1 All E.R. at p. 601. 

25 [1966] A.C. at p. 669; [1958] 1 All E.R. at p. 8692. 

26 Made under ss. 48 and 60 

27 The Building (Safe , Health and yell Regulations, 1948, No. 1146. 

28 Locomotives and Wagons on Lines and Sidings Regulations 1901, No. 679. 
29 [1960] 2 W.L.R. at p. a ; [1960] 1 All E.R. at p. 106. 
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lines of trucks running on rails in some doubt. Although, for the 

° sake of argument, they were excluded in the judgment, this was 
„Gone in terms ** which still appear to leave it open to a plaintiff to 
~ argue that one truck in a line was a “‘ dangerous part” of a 
“ machine °”; and as suggested above, the existence of the Loco- 
motives’Regulations ** would not be a conclusive answer. 

It may be observed that, while the overhead ropeway is now a 

e ‘machine ” for the purpose of the Acts, it may also be “ plant ”’ 
for the same purpose, as it appears to fall within the definition of 

ye lifting machine ” in section 24 (8). If this is correct it will afford 
almost the sole example *' of equipment protected under both the 
fencing and the structural safety requirements of the Acts. 

2. While it is desirable that the known risks from ropeways be 
regulated by the Acts, and suitable provision could easily be made 
by means of Regulations,” it is submitted that the best way to 
avoid the difficulties of this type of case would be to put a compre- 
hensive definition of “f plant and machinery ” in the Acts, making a 
clear line of distinction between them, and thus safeguarding what 
Lord Asquith ** called the “‘ architecture *’ of the Acts against the 
distorting effects of future borderline decisions. 

A further point of interest raised by the Quintas decision con- 
cerns the type of injury section 14 (1) is intended to prevent.‘ An 
action based on breaches of statutory duty can be brought by a 
plaintiff who can show, inter alta, that his injury was the one 
against which the particular section contravened was intended to 
afford protection. This principle, stated in Gorris v. Scott,” has 
not been applied with undue stringency to actions based on indus- 
trial safety legislation.** Nevertheless, it could be argued that each 
provision, even in a safety statute, was aimed at some particular 
type of injury, and it was assumed that only for this particular 
injury would an action lie. 

In Grant v. National Coal Board ** the House of Lords considered 
this ‘‘ difficult and interesting question,” ** and held, reversing a 
unanimous decision of the Second Division of the Court of Session, 
that the object of the Coal Mines Act, 1911,** was to provide safety 
in its many forms, and that the Board were liable to a workman 
who had been injured in a most indirect manner by the fall of a 
stone from the roof of a travelling road in a mine. Their Lord- 
ships were urged to follow Gorris v. Scott,®* but were unwilling to 
apply it to industrial safety legislation. Per Lord Reid: ‘*I do not 
doubt this case was properly decided, . . . But it seems to me to be 


30 Ibid. 
31 Perhaps the overhead crane in Fowler; see note 20, supra. 
33 In Parvin (note 5, supra), at p. 624. 
33 > 1874 L.R. 9 Exch, 125. 
6.g., Holmes v. Hadfields Ltd. [1944] 1 All E.R. 285 (0.A.); Gatehouse Y. , 
Be ee J. £ Sons TA [1958] 23 All E.R. 117 (C.A.). 
35 Note m 72 L.Q.R. 805. 
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a very different thing to say, that where the object of the enactment 
is to provide safety, the implication is theat liability only arises if the ° 
breach causes injury in a particular way.” 3° 
. This decision suggests that for the future Gorris v. Scott *? will l 
have little bearing on safety legislation, and Quintas seems to bear it 
out. Although this may be the first reported decision involving 
‘< machinery ”? causing a serious fall, the defence apparently 
did not maintain that the injury was not within the ‘f mischief *’ or 
section 14 (1),“ nor was the point raised in the judgment. 


R. W. L. Howkg tts. 


J). 


36 [1956] A.O. at p. 660; [1956] 1 All B.R. at p. 687. 
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REVIEWS 


Law x A Cuancine Society. By W. Frænmann. [London: 
Stevens & Sons, Ltd. 1959. xxvi and 522 pp. £2 10s. net.] 


Ix 1951 Professor Friedmann published a widely welcomed book under the title 
Law and Social Change in Contemporary Britain. The present work is, in effect 
a radically revised and substantially enlarged new edition. The change of the 
title was necessitated by the broad comparative method which the author, 
drawing on his rich experience of the law of no Jess than five countries, has 
now to some extent adopted and which, notwithstanding its obvious and 


© almost inevitable limitations, has led to a great increase of the work’s scope in 
"numerous respects. As Professor Friedmann emphasises, however, no change 


has occurred in his general attitude towards his subject, viz, in “the con- 
viction that the law must, especially in contemporary conditions of articulate 
lawmaking by legislators, courts and others, respond to social change if it is to 
fulfil its function as a paramount instrument of social order” (p. ix). 

The book ig divided into six parts the most important of which is headed 
Social Change and Legal Institutions and deals in separate chapters with 
Property, Contract, Tort and Insurance, Criminal Law and Family Law. 
The next part, entitled Society and the Individual, has a chapter on Freedom 
of Trade and Policy (devoted, mainly, to restrictive practices), another on 
Corporate Power, the Law and the State, and a third on Individual Freedom, 
Group Control and State Security (primarily contemplating Trade Union law). 
There follow three chapters on various aspects of administrative law and, 
finally, two chapters on international law. In addition, an introductory part 
discusses the theory of legal change, while a concluding part has as ita theme 
the interrelation between the rule of law, the individual and the Welfare State. 
Though, unhappily, a number of important topics, such as equity, company 
and tax law and, consequently, such jurisprudentially fascinating decisions as 
Soottish Co-operatives Wholesale Society v. Meyer [1958] 8 All E.R. 66, have 
been ignored, the book gives a bird's-eye view of most of the pressing legal 
problems of the modern world. The reader will come across many shrewd, 
interesting and even illuminating remarks. He will, furthermore, derive much 
benefit from Professor Friedmann’s refreshingly independent judgments and 
gratefully acknowledge the stimulating character of the discussion, and he 
will admire the confidence and also the learning with which the author discusses 
such diverse subjects as the M’Naghten Rules and the European Coal and 
Steel Community, the principle of the indissolubility of marriage and govern- 
mental liability for tort, birth control and legal controls over trade union 
discipline. The book must stand or fall, however, with its principal thesis and, 
although one would like to take up very many of the points made in this 
unusually thoughtful work, the real question is whether and to what extent 
the author has succeeded in establishing his thesis. 

If one takes the sentence quoted above as Professor Friedmann’s leitmotif 
the reader who likes to stand on firm ground will probably expect to be told 
three things: How do I recognise a “social change” (as opposed, for instance, 
to a political change or to social fluctuations or fashions of a purely temporary 
character)? Who, among “legislators, courts and others,” is actually under a 
duty to respond to the change, once it is accepted as such? And, perhaps most 
significantly, how is such response to be effected by “courts and others”? It 
can hardly be asserted that, in so far as judicial practice is concerned, the 
answers are much clarified by the following statement which would perhaps 
have been capable of further precision (p. 88) and also seems to ignore thé 
fact that there are many cases on record in which courts (particularly the 
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Supreme Court of the United States and the German Federal Tribunal) have 
anticipated or created or moulded public opinion: 


In his application of precedent, as in the interpretation of statutes, the 


judge must take note of major shifts in public opinion and social policy, # + 


of developments sufficiently fundamental to be accepted by- the consensus 
of public opinion and to be expressed by the general trend of legislative 
policy. The theoretical formulation of such an approach must always 
remain somewhat vague, for the ways in which changes in public opinion 
express themselves in a democratic society are many, and it is not an easy 
task for a court to fix the borderline between accepted evolutions in public 
opinion, on the one hand, and personal philosophy or prejudice, on the 
other. 


Nevertheless Professor Friedmann thinks that it is “not difficult to illustrate 
by concrete examples the distinction between personal idiosyncrasy and the 


incorporation of new social policies in the administration of the law.” The x 


first of these examples is this (p. 38): pann 


Any court of a contemporary industrialised country must . . . recognise 
collective bargaining and labour organisation as a legitimate and commonly 
accepted instrument of social action. 


The duty so imposed upon “any court” presumably does not exist in the face 
of legislation {n the opposite sense or where there are rules of law making 
particular aspects of labour organisation illegal. It may be that the learned 
author’s attempt at an answer to the general problem occurs some thirteen 
pages later, when he says (p. 45) that “ultimately the proper balance between 
the conflicting values of stability and change can only be struck by judicial 
tact rather than abstract principle.” ‘Yet he recognises the insufficiency of 
this answer, for he appreciates that “we are still left with the question what 
principles are to guide the umpire in the agonising choice between values” 
(p. 46). It would seem that the only conclusion which Professor Friedmann 
provides is one which was formulated by Learned Hand and according to 
which judges should look for “the resultant of many conflicting strains that 
have come, at least provisionally, to a consensus” (p. 48). 

One thus turns to the chapters dealing with various branches of the law and 
hopes that they give clear guidance on the undeniably important problems 
which Professor Friedmann has formulated. Since it is impossible to analyse 
each of these chapters, it is proposed to devote some attention to the chapter 
on Contracts—a chapter which, after study of the whole book, may fairly be 
described as representative. 

The chapter opens with a discussion of the social function of contract in 
the “classical” era, which is indicated by the four headings of freedom of 
movement, insurance against calculated economic risks, freedom of will and 
equality between parties. As regards the first element it is suggested Pb. 91) 
that it 


is increasingly overshadowed by a return to a new kind of immobility 
resulting from the profound changes produced by the social welfare 
responsibilities of the modern State, by group organisation and collective 
bargaining in industry and commerce, and, last but not least, the state of 
industrial mobilisation into which international strife has forced Western 
States since the outbreak of the First World War. 


While the second element is said to be “comparatively free from difficulties 
of ideology or adaptation to social change” (p. 92), the foundations of the 
third “were shattered when corporations increasingly displaced physical 
persons as legal individuals, and as parties to commercial and industrial 
contracts” (p. 94). In connection with the problem of equality it is empha- 
sised (p. 99) that “it would be idle to expect, even if it were desirable, that 
the courts could be the main instrument in adjusting law to new economic 
and social conditions.” 
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The chapter then turns to a consideration of the main social causes of the 
transformation of contract, which produce some new phenomena: the standard 
contract; the collective contract between management and labour; numerous 
statutory terms of contracts and numerous contracts between public autho- 
rities and private parties; the doctrine of frustration. Under the heading of 
standardisation the author describes a situation which is, of course, in no 
sense unknown and was very recently defined in felicitous terms by Diplock J., 
when he delivered the judgment of the Court of Appeal in Lowe v. Lombank 
Ltd. [1960] 1 All E.R. 611, 618: 


The common law ,.. subject to some restrictions based on public policy, 
permits persons to make whatever contractual bargains they please and 
will enforce those bargains. This general principle, of which the under- 
lying assumptions are that persons entering into contracts are of equal 
bargaining power and read and understand what they sign, ignores the 
fact that under modern conditions many transactions, particularly of hire- 


. purchase, are entered into by ignorant persons whose only choice is either 


not to enter into the transaction at all or to enter into it on the terms of a 
standard agreement, drafted by the hire-purchase company, and containing 
numerous clauses printed in miniscule characters which the hirers do not 
in fact read and, if they did, would be incapable of understanding. 


Not even Professor Friedmann will be able to take exception to this state- 
ment, although according to him it is normally “easy enough to detect 
inarticulate premises or prejudices, or ignorance of economic and soctal 
realities, in English and American case law” (p. 95). 

Departing from the order indicated by the above enumeration the learned 
author reverts, in the third place, to the doctrine of frustration. Apparently 
he regards it as an example of social change, because it was largely developed 
as a result of the economic upheavals which began with the First World War. 
His short analysis of the legal effects of the doctrine seems to imply some 
regret at the House of Lords’ refusal to follow the Court of Appeal in asserting 
the judicial power of modifying contractual terms (pp. 118, 114). No lawyer 
who has experience of a legal system granting such power will feel inclined to 
Share that regret. But this is a substantial problem of legal policy, which 
deserves penetrating treatment. 

The chapter, admittedly containing only “a general picture of develop- 
ments,” ends with “some general conclusions” (p. 124). One of them is to 
the effect that “the Increasing use of contract as an instrument of economic 
State policy, through the extension of governmental] functions and the socialisa- 
tion of industries, makes contract largely the legal expression of economic and 
social policies” (p 125). All of them prove that the courts have somehow 
mana to cope with the new problems with which they were confronted. 
But the specific response to social changes (if these are understood to be 
different from new legal problems) is hardly depicted. 

In the final analysis it cannot be regarded as certain to what extent 
Professor Friedmann has made a substantial contribution to the solution of 
the problem which he has posed. On the other hand there cannot be any doubt 
that he has succeeded in performing the perhaps equally important task of 
making his reader aware of the existence of that problem. Moreover, he has, 
perhaps somewhat unwittingly, achieved the result of emphasising the enormous 
difficulties which surround every aspect of the field surveyed in his book. What 
should be done by the unfortunate judge who desires to be not only judicial, 
but also progressive, who wishes to find the limits within which social changes 
may influence the development of the law, who aims at justice rather than 
conceptualist purity? How invidious and difficult his task is (and, notwith- 
standing Professor Friedmann, remains) may be shown by a single example. 
There is no doubt that, when in 1956 the majority of the Court of Appeal 
refused to enforce a gold clause in a domestic lease (Treseder-Grifin v. Co? 
operative Insurance Oo. [1956] 2 Q.B. 127), it was motivated by what it 
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believed to be the demands of a progressive social or economic policy. Yet its 
efforts became subject to criticism and very recently Professor Gower described 
them as “an unhappy attempt to dabble in economics” (Law and Opinion in 


England in the Twentieth Century (1959), p. 172, note 22), a characterisation @ . 


which, whether justified or not, is not without significance in the present 
context, 
F. A. Maxx. 


WALTER BAGEHOT: A STUDY OF nis LIFE AnD THOUGHT, TOGETHER ' 


WITH A SELECTION FROM HS PoLrmcaL Writrnecs. By Norman ? 


St. Joun-Stevas. [London: Eyre & Spottiswoode. 1959. 
485 pp. 86s. net. | 


Dra. St. Jonn-Srevas, having made an early reputation on the law of obscenity, ® 


formed a wish to revive the public interest in the work of that versatile an 
likeable Victorian, Walter Bagehot. An edition of Bagehot’s writings in nine 
volumes was published by Mrs. Russell Barrington in 1915, but this was not 
definitive and is not always easily accessible, nor was the biographical volume 
satisfactory. Dr. St. John-Stevas was aware that Alastair Buchan was about 
to produce a new biography. (This has since been published under the title of 
The Spare Chancellor, with a useful chapter on Bagehot’s political and consti- 
tutional ideas.) So his plan was to take the complete text of Bagehot’s best- 
known work, The English Constitution—which readers may possess in the 
World’s Classics Series, with an introduction by Lord Balfour—and to arrange 
round it a selection of Bagehot’s principal essays on political subjects, The 
period before the publication of The English Constitution in the year of the 
second Reform Act is represented by essays on Lady Mary Wortley Montagu, 
Brougham and Peel, and the later period by essays on Gladstone and Disraeli, 
Parllamentary reform and membership, and an extract from Physics and 
Politics on government by discussion. 

Bagehot may not have been a profound political theorist, but he had a 
remarkable insight into the actual working of social institutions and into the 
character of the persons who operated them. He was also gifted with an 
exceptionally lucid style and the ability to turn a memorable phrase. Into the 
first forty-five pages Dr. St. John-Stevas has compressed a vivid sketch of 
Bagehot’s life, character and thought, and of his work as literary critic and 
economist. The remaining seventy pages of introduction contain an estimate of 
the correctness of Bagehot’s political analysis at the time of the publication 
of The English Oonstitution, and a summary of the main constitutional changes 
of the last hundred years. Here the main topics are the monarchy ayd the 
relation of the Sovereign to Ministers and Parliament, the Houses of Lo and 
Commons, the Press, party system, Cabinet and civil service, and the constitu- 
tion of the United States. 

The whole introduction is well written and succinct. Bagehot’s judgment of 
Queen Victoria’s constitutional conduct is shown to need modification since the 
publication of the Queen’s voluminous letters, though what he said about the 
House of Lords is even more apt since the Parliament Acts than it was before. 
In discussing the question of the remaining personal prerogatives, Dr. St. John- 
Stevas does not agree that the Sovereign can any longer refuse assent to Bills. 
He suggests that the Sovereign is not bound to create peers on the Ministers” 
advice, and that she may refuse to grant an honour recommended by the Prime 
Minister; but we are not sure about his suggestion that the Sovereign really has 
any say in the choice of individual Ministers (other than the Prime Minister), 
as distinct from the possibility in certain events of dismissing the Ministry as 
a whole. Dr. St. John-Stevas rightly points out that although George V 
Encouraged the formation of a National Government in the 1981 crisis, the idea 
came from Opposition leaders whom in the circumstances he had the right to 
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consult. He shows why the prestige of members of Parliament has diminished 
since Bagehot’s time, and that the main threat to the independence of members 
at the present day comes from the local party associations. One of the most 
important factors that Bagehot did not foresee, and which vitiates some of his 
prophecies, has been the rapid diffusion of education and wealth among the 
mass of the people. His hope that newly free states would adopt the Cabinet 
system rather than the Presidential system seems not to be going to be realised 
in the newly independent Asian and African countries of the Commonwealth. 
Dr. St. John-Stevas half promises that if the present book is favourably 
received, he may follow it with further volumes of Bagehot’s literary and 
economic works. We hope he will do this. Meanwhile, not only those who are 
specially interested in the English Constitution will welcome this lively back- 
ground study and reappraisal of a Victorian classic. Some of the pithy sayings 
from The English Constitution are perhaps too well known, but this book 
enables us to extract from other writings such apothegms as “men never think 


= if they can help it,’ and “all the best business is a little dull.” 


O. Hoop Puruutrrs. 


THe Scorsa Lega System. By Prorrssor Davin M. WALKER, 
M.A., LL.B., PH.D. |[Edinburgh: W. Green & Son, Ltd. 1959. 
xxvii, 298 and (index) 8 pp. 40s. net.] 


Tax sub-title of thig book is An introduction to the study of Scots Law, 
and in his preface Professor Walker emphasises that it is an introduction to 
the study of the system rather than an introduction to the law itself. This 
distinction accounts for the unexpected nature of some of the contents. Thus 
there is rather more of fairly elementary Scottish history, more short bio- 
graphies of some notable jurists than one would normally have expected. 
To say that some material is unexpected is not to criticise it. The inclusion 
of such matter is reasonable and desirable, granted, for example, the general 
level of knowledge among students coming to law of such history. The same 
reason led also to the inclusion of a substantial amount of material on the 
“Study of Legal Science ” and “The Divisions of Legal Science” and “ Legal 
Method ”—-how and where to find your law—as well as the more usual material 
upon the sources of law. The whole is rounded off with a chapter on the 
Scottish Legal Tradition, a history of institutions and of the main events and 
people that influenced the law, one describing the modern judicial system, 
which includes England, Northern Ireland, and the Judicial Committee of the 
Privy Council, and finally a chapter on the elements of legal controversy, 
evidepce, procedure, and proceedings in administrative tribunals. 

us the book covers within a fairly short length much that is often 
divided over a variety of books. There is a great deal to be said for making 
that attempt, but the difficulties in doing so are obvious. On the whole 
those difficulties have been well surmounted. Some of the jurisprudential 
material may be found heavy going by the student: page 2 may be early to 
expose him to Llewellyn’s definition of Jaw. On the other hand some of 
the history-—such as the description of feudalism on page 70—errs on the 
other side. Views on other portions are perhaps only personal prejudices 
about methods of teaching. Thus, while much that is said on legal material 
is very valuable, some parts, such as the description of the Current Law series, 
might have been left out. The written word cannot entirely replace the 
spoken word and demonstration, and there are parts of the book here which 
could be omitted and the purpose better achieved by an hour’s conducted tour 
of a law library. Again, having regard to the users, the shape of some parts 
might be reconsidered. The statement in the text that English and Scots 
law are subject to “a common court of final appeal” is accurately modifiell 
in a footnote. One wonders however if students at this stage are avid readers 
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of footnotes. Equally one wonders, for somewhat similar reasons, whether the 

very useful bibliographies at the end of each chapter could not somehow be a 
divided up. Some of the material they give is more fitted to advanced 
students and while some of them could no doubt profit from it even in their first « . 
year, for others, not so certain of their abilities or limitations, the material, if 
resorted to, might merely create unnecessary confusion. In later editions, too, 

some repetition might be removed, for example the passages on pages 117, 127 

and 148 concerned with the Land Court might be consolidated, though 
admittedly a case can be made for some repetition in such a book. 

Whatever criticisms are made they do not go to the heart of the matter. s 
They are only made because one looks forward to a long life for the book, for °* 
without doubt it is a great step forward. Hitherto the Scottish law student ¢ 
has elther had to do without the sort of material here given, and has suffered 
for tt, or else he has had to use material not really suited as an introduction to 
his studies. A major gap has been filled, and filled successfully by Professor 
Walker. The achievement is however more than the somewhat passive one of ® 
filling a gap, for Professor Walker has produced a book which has an” 
individual character, a result not easily attained in this fleld. That character 
will in itself help the student to an understanding of the individuality of his 
subject of study, which is a point which Professor Walker rightly, but without í 
over-emphasis, makes throughout. The book should then make life easier both 
for students and for Professor Walker’s colleagues by providing clear 
signposts to the former at a stage when they are most needed. 


J. D. B. Mrrewerr. 


Tae Frencny Constrrurion or Ocroser 4th, 1958. By Wii 
PickuEes, Senior Lecturer in Political Science in the University 
of London. [London: Stevens & Sons, Ltd. 1960. ii and 
52 pp. 68. 6d. net.] 


Tars booklet is a reprint of an article published in the Autumn 1959 number of 
Public Law. Doubtless the reprinting has been undertaken to enable the article 
to be readily available to a larger number of people who may not subscribe to 
Public Law, and many readers will have cause to be thankful for the foresight 
of the publishers in this respect. The present reviewer read the article on its 
first appearance, but is nevertheless glad to have it within its own covers for 
easy reference. As Mr. Pickles points out, all four of the translations of the 
new French Constitution which had been published before the present article 
appeared were unsatisfactory. Mr. Pickles’ new translation in this booklet 
seems much better. It is neither exactly literal (which would lead to too much 
obscurity) nor a mere gloss. In particular the author has wisely footnoted the 
exact French terms used in the Constitution where no precise English equivalent 
ean be found for the text. And perhaps most important of all, this translation 
includes the first account to be given in English of the “organic laws’” which 
supplement the text of the Constitution, and which were specifically provided 
for in the document of October 4& (By a very rough analogy the organic laws 
might be said to stand in relation to the Constitution as statutory instruments 
do to a statute in England.) Here then is a clear, readable translation of the 
whole Constitution, together with a critical commentary Article by Article, 
and with the organic laws inserted by way of footnotes to the relevant Articles. 
Precedents decided during the first twelve months after the Constitution came 
into force are also duly noted in the footnotes, and the author has included his 
own forecasts for the future. It is difficult to pick out parts of the booklet as 
being of especial interest, for, as is well known, the whole Constitution contains 
much which is novel or striking. For the reviewer the Articles on the Com- 
munity have been a fascination. As Mr. Pickles points out, the Community is 
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well-balanced, and there is good value in the fifty pages. 
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not a French version of the Commonwealth, nor is it a federation or confedera- 
tion on any model so far known. Yet it has quite a lot in common with both. 
The author is very doubtful whether this Constitution can survive for long. 
The average life of each French Constitution since 1791 has been about twelve 
years, and thjs one, perhaps because of its hasty contrivance in perilous days, 
is pecullarly ill-drafted and full of obscurities and ambiguities. What is more, 
the key, to the Constitution is the enormous powers of the President, with the 
concomitant burdens upon him. Mr. Pickles considers that the President’s 
powers are not only too great to be tolerated for long by a democracy, or in 
the hands of any but the present President, but that also they are too many to 
be exercised efficiently by one man, particularly since the President is unlikely 
to be a young man, Other factors which may lead to its downfall are the very 
odd division of executive powers, the possibility of a divorce between policy and 
public opinion, and the risk of frustration in a Parliament which must be 
regarded as now in fact subordinate to the executive. These criticisms are 


D. C. M. Yarnrry. 


Crvi Lipertigs anp Canapian FreperRaLtsM. By F. R. Scorr. 
[Toronto: University Press. London: Oxford University 
Press, 1959. 58 pp. 16s. net.] 


Te preamble to the British North America Act, 1867, recites the desire of 
the confederating provinces to be federally united into one Dominion “ with 
a constitution similar in principle to that of the United Kingdom.” The 
principle that the protection of fundamental human rights should not be 
founded on any general legislative guarantee was therefore adopted in the 
framing of the Canadian Constitution. . Only the continuance of rights con- 
cerning denominational schools and the use of the English and French 
languages for certain official purposes were specifically guaranteed. The 
defence of civil liberties against provincial encroachments was left to the 
ordinary law of the land and to the judicious exercise of the Governor- 
General’s power to disallow provincial legislation—a power more readily 
exercised against a relatively weak province like Alberta than against a 
powerful province like Quebec. 

Until 1950 few important cases affecting civil Uberties had reached the 
Supreme Court of Canada, let alone the Judiclal Committee of the Privy 
Council; and the overwhelming bulk of literature on Canadian constitutional 
law was concerned with the interpretation of the distribution of legislative 
powers between the Centre and the provinces. The scene has now been trans- 
form@éd by a series of extremely interesting cases, most of which have arisen 
out of action taken by the authorities in Quebec against members of the 
Jehovah’s Witnesses sect and other religious and political minority groups. 
The Supreme Court’s record in these cases is impressive. It has narrowed the 
definition of sedition; it hag curbed excesses of police powers; it has held that 
a province cannot validly impose on the community a duty to observe the 
practices of one religion and has declared the objectionable Quebec Padlock 
Act to be ultra vires. And it has awarded heavy damages against the Prime 
Minister of Quebec for having wrongfully caused the licence of a restaurant 
proprietor (who had had the temerity to furnish ball for arrested Jehovah’s 
Witnesses) to be cancelled: see Roncarelli v. Duplessis [1959] S.C.R. 122. In 
most of these cases the Supreme Court has reversed the Quebec courts. 

The cases show that even in the absence of a comprehensive guarantee of 
fundamental rights the ordinary rules of statutory interpretation and the 
principles of the common law and the civil law can be made to yield a sub- 
stantial measure of legal protection for the individual against oppressive 
interference with his liberties. But doubts have arisen in Canada whether 
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this measure of protection is sufficient. Reflections on the Universal Declara- 
tion of Human Rights and the fundamental rights provisions of modern 
constitutions, and the impact of recent decisions of the United States Supreme 
Court, have contributed to the building up of pressure in favour of a Canadian 
Bill of Rights. Legisation to restrict the competence of the, provinces by 
entrenching a Bill of Rights in the Constitution could only be enacted by the 
United Kingdom Parliament and at the request of Canada. Although such a 
request could be made, as a matter of law, without the consent of the provinces, 
a request made without thelr consent would raise a political hurricane. The 
present Canadian Government decided to go a quarter of the way towards 


attacking the problem by introducing a Bill designed mainly to strengthen the * 


existing presumptions of legislative intent in favour of certain enumerated 
individual rights within the sphere of federal jurisdiction. The Bill was 
passed by the Canadian House of Commons on August 4, 1960; there is a 
melancholy significance in the fact that it was almost impossible to follow its 
progress by reading the British Press, Its implications were the subject of a 
valuable symposium of articles in a recent number of the Canadtan Bar 
Review. 

This was the context in which Professor F. R. Scott delivered the Allan B. 
Plaunt Memorial Lectures at Carleton University, Ottawa. The theme of 
civil liberties in Canada is one on which Professor Scott can speak with 
peculiar authority. For he is an eminent teacher of public law at McGill 
University in Montreal; he was one of the first Canadian lawyers to advocate 
the adoption of a Bill of Rights; and he led for the plaintiff in Roncarelh 
v. Duplessis. As one would expect, his lectures are vigorous, topical and 
informative, and their publication will be welcomed (despite the price) by 
many readers who have no specialised knowledge of Canadian constitutional 
law. His survey of the Canadian scene makes one wonder all the more at the 
John Bullish inability of so many English lawyers to see any merit in con- 
stitutional guarantees of fundamental rights. Professor Scott makes out a 
powerful case for their adoption in Canada; and in countries where political 
traditions of tolerance are less developed it is often difficult to see what other 
safeguard can usefully be constructed for the protection of racial and other 
minorities against discrimination by a majority community. 

In Professor Scott’s view, however, the time for the constitutional entrench- 
ment of a Canadian Bill of Rights is not yet. It will come when Canadians 
have agreed on a procedure for constitutional amendment that will dispense 
with requests to Westminster, and when they have fashioned a new constitu- 
tional instrument of their own. “We must eventually nationalise the con- 
stitution, as we have nationalised the Crown.” The prospects of securing the 

isite measure of agreement in the near future are poor; but Professor 
Scott is both a radical libertarian and an optimist. 
S. A. pe Sacrfa. 


Soms PROBLEMS or THE CONSTITUTION. By GEOFFREY MARSHALL 
and GRAEME C. Moopre. [London: Hutchinson & Co., Ltd. 
1959. 189 pp. £1 1s. net.] 


One of the oddities of contemporary English Jegal writing is the scarcity of 
contributions to that part of constitutional law which falls outside the scope 
of administrative law. In the nineteen thirties Wade and Phillips and Keir 
and Lawson wrote their valuable students’ textbooks but nothing new has since 
appeared other than new editions of these and other students’ textbooks 
(especially the continuation by Hood Phillips of a pre-war text on the subject). 
Nor have constitutional lawyers written any monographs since the important 
works of Jennings before the war. Articles are also few, and one doubts 
whether much research is being done. The explanation seems to be this: 
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comparatively little of topical constitutional law is responsive to the conven- 
tional “matching of the cases” kind of research, and lawyers do not take 
readily to other forms of research; if they do, they soon cease to be “law 
teachers,” 6g, Jennings and Robson. One ig tempted to say that the 
Spectator and the Economist have made a more prolific and regular contribu- 
tion to constitutional law in the post-war period than lawyers. 

There is, of course, much important work to be done, and the sources are 
readily available in Hansard and other parliamentary papers, blue books and 
other governmental sources, and in political memoirs. Fortunately for the 
subject, the rapidly growing corps of political scientists have done much to 
fill the gap. These essays by two university teachers in political studies are an 
outstanding example. They have brought up to date the discussion of problems 
of conventions, ministerial responsibility and powers and parliamentary 
privilege by making full use of these sources. Moreover they bring to the 
subject a skill in linguistic analysis which sheds new light upon it—see the 
criticism at p. 71 of Wade and Phillips on their use of the word “ responsible ” 
in two different senses, or (at p. 126) of the refusal of the Committee on 
Minister's Powers to define “ dispute,” “party,” “evidence.” 

This volume of essays is indispensable for the student of constitutional law. 
Essential matters are discussed which are scarcely dealt with at all in constitu- 
tional law texts: the status of law officers; the duty of a Minister to answer 
parliamentary questions, the relation between Government and Party, the 
Deputy Prime Minister, pressure groups. Even where one might have thought 
that lawyers would have the advantage, e.g , the systematic treatment of the 
content of those parliamentary privileges which are of topical importance, this 
work is far more informative: can it be that lawyers have not accustomed 
themselves to treating Hansard and the Reports of the Committee of Privileges 
as the law reports for the law of Parliament? When the discussion touches on 
pure law their touch is equally sure and the text has a vitality, freshness and 
frankness which is seldom found in standard works on constitutional law— 
6.g., the account by Lord Atkin’s daughter of the unsuccessful attempt by her 
father’s colleagues to have him delete his strictures on them from his Judgment 
in Liversidge v. Anderson. One would, however, like to know which decisions 
of the International Court of Justice ought to be dealt with in a course on 
constitutional law (see p. 28). 

Perhaps these excellent essays will stimulate a revival among lawyers of 
interest in constitutional law. 

Hanry STREET. 


PRIDEAUX’S FORMS AND PRECEDENTS IN ConvEyancrnc. Vol. 2, 
25th edition, by V. G. H. Harrerr, A. P. McNass and T. A. 
Bianco Warre, Barristers-at-Law. [London: Stevens & Sons, 
Ltd. and The Solicitors’ Law Stationery Society, Ltd. £6 6s. 
ret. | 


Looxina back to the first edition of Prideausz in conformity with the Property 
Acts, 1925 (the 22nd edition of the work and the one which had the imprimatur 
of the senior editorship of Sir Benjamin Cherry, so outstandingly associated 
with the formulation of these statutes), one finds the dissertation on Mortgages 
(and “dissertations” were one of the characteristic features of Prideauz) 
comprised within sixty-six pages—-that in the current edition occupies but 
forty-two: doubtless that was due to the fact that the “Cherry” edition had 
more to do with introductory explanation of the conveyancing methods of mort- 
gage created or renewed by the then new legislation. In the edition immediately 
preceding the one in review, namely the 24th edition edited by the late Mr. J. B. 
Richardson (a monumental task to be taken in hand by one alone) precisely the 
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same number of pages quantitatively comprised the dissertation. But a con- 
spicuous divergence of viewpoint was disclosed in the Jatter as regards the form 
of mortgage. At pp. 887, 888 of the “Richardson” edition the late learned 
editor observed that “in former editions the opinion has been expressed that a 
legal charge is preferable to a mortgage by demise or sub-demise but the 
present editor is unable to take this view. It is highly possible that in all cases 
where difficulties arise the courts will hold that a legal chargee is to be treated 
for all purposes as having a legal term vested in him. ... But if the courts do 
not adopt this course, the question may arise whether a legal chargee in posses- 
sion can sue tenants for rents in arrear or breaches of covenant or distrain for 
rent in arrear, ... It should also be noted that many experienced conveyancers, 
arguing that the possession of an actual term, instead of merely the rights 
incident to a term, may, in unforeseen circumstances, be an advantage, prefer 
to mortgage by demise....” In a note on p. 888 thereof he observed: “In the 
present editor’s experience the following mistakes are sometimes made in a 
legal charge: (1) omission of the covenant to pay the principal sum and 
interest; (2) failure to state expressly or impliedly the date on which the legal 
right of redemption ceases.” 

The present editors, however, do not share this view and return to the 
“Cherry” preference. They observe (p. 842) that a “chargee ... would 
appear to be in quite as good a position as if he has a legal term of years 
vested in him. ... He may indeed be in a better position in one Instance for it 
would seem that a chargee by way of legal mortgage of a lease may not have 
to obtain the consent of the landlord to the charge where in the lease there is 
merely a common form clause against assigning, under-letting or parting with 
possession because the charge is none of these things,” and they refer to Grand 
Junction Co., Ltd. v. Bates [1954] 2 Q.B. 160. They do, however, add that 
“it might assist to insert in the legal charge a statement that for the purposes 
of the charge the legal right of redemption is to cease after the date fixed for 
repayment.” The Precedents favour the Legal Charge, but there are alterna- 
tives in many cases by way of demise. There is a good discussion on clogs on 
the Equity of Redemption. 

As customary in Prideaua, “ Forms” are separated from “ Precedents ” and 
there are sixty-three pages of Forms as compared with sixty-one pages in the 
preceding edition. 

. The Town Planning Forms may have to be reconsidered from time to time 

in the light of any subsequent legislation. Precedents of Deeds of Substituted 
Security are a welcome addition and the Form of Charge in the case of mort- 
gage of registered land has been set out in full with the statutory annotations. 
There are 295 pages of Precedents of Mortgages as compared with 275 in the 
former edition, and it would be a very extraordinary transaction which would 
not find a Precedent with notes capable of being adapted thereto. Stylistically 
the Precedents have the typical “ Prideaux” touch. The section on Bilf® of 
Sale has been usefully expanded and that on Powers of Attorney has been 
brought to date. The Partnership section now includes a Precedent of Medical 
Partnership under the National Health Acts. The most radical changes jn the 
work are those in the section dealing with Patents, and it has been largely 
rewritten in relation to the changes in commercial practice and the forms and 
precedents have been remodelled to conform therewith. 

The “Cherry ” edition did not put leases into Volume 2, but into Volume 8. 
The present edition, as with the preceding edition, includes Leases in the 
present volume which, with its 1,204 pages of Dissertations, Forms and 
Precedents in addition to seventy-two of preliminaries, makes it into a very 
considerable volume, and hardly of the easily portable kind. The section on 
Leases is the most largely reconstructed, mainly resultant upon the extensive 
statutory developments which affect the relationship of Landlord and Tenant 
in the various spheres of their omnipresence. The section on Distress hereto- 
f@re appearing has been deleted, as not of direct concern to the draftsman as 
such. Referring to the Rent Acts generally, the editors wisely observe “ Any 
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attempt at an account of these Acts, short of a full length disquisition would 
be misleading. Moreover the legislation on the subject is amended at frequent 
intervals. Reference should be made to the standard works on the subject. ... 


‘The following statement is intended as a rough guide to enable the draftsman 


to consider whether he must look further,” an admirable cautionary note which 


might well find its way into other works. One would have liked to have seen 


retained Mr. Richardson’s statement in the former edition relating to these 
statutes that it is “quite certain that they will be construed for several years 
and it is hoped that they will be consolidated and simplified.” How necessary 
is that simplification is illustrated by the apt observation in the present edition 


‘that it should be particularly noted “ the Furnished House (Rent Control) Act, 


1946, is not one of the Rent Acts.” 

The summarisation of the general law of Landlord and Tenant seems excel- 
lently done. The necessity of being altered in respect of Town Planning 
legislation is testified by note 85a on page 125 where it is stated “The Town 


‘and Country Planning Bill now before Parliament (December 1958) will be 
‘known if passed in the present Session as The Town and Country Planning 


Act, 1958,” the Note referring to the definition of the Town and Country 
Planning Acts in a Form appearing on p. 125. There is a comprehensive 
Precedent of the Lease of a Flat, and applicable to that of an Office. One 
feels, however, that a “second helping ” would have been acceptable. 

The forty-one pages of Index seem generally correct, but that there are 
lapses is proved by the reference to Re ddams and the Kensington Vestry, 
27 Ch.D. 894, and Gentle v. Faulkner [1900] 2 Q.B. 267 as to be found on 
p. 122 of the volume, but neither appear there. The Tables of Statutes extend 
to 1958, However, there is very much more in Prideauw than the Tables of 
Contents would suggest. The editorial allocation is as follows: Mr. Hallett 
edited Leases, Powers of Attorney and Partnership; Mr. McNabb, Mortgages, 
Bills of Sale, Bonds, and Deeds of Arrangement; and Mr. Blanco White, 
Patents. All are to be congratulated upon the achievement of much success in 
a most difficult task. Any volume of Conveyancing Precedents which covers 
Mortgages and Leases is certain to be in the most frequent use, and stoutly 
bound as the volume is, it will have to stand much handling but that it will 
hold good, like the book itself, there is every reason to anticipate. It should 
wear well and worthily true to the high traditions to which it succeeds. 


Bretram B. Bewas. 


EMPLOYER’S Liaprmiry at Common Law. By Jonn Munkman. 
[London: Butterworth & Co., Ltd. 1959. lxii + 489 and 
r (index) 48 pp. 42s. 6d. net.] 


Tax special place which this work has won for itself in the literature of its 
subject is attested by the frequency with which it is now cited in current 
editions of textbooks on tort such as Winfield and Salmond. This welcome 
new edition follows the general scheme of its predecessors—a general outline 
of the common law of negligence in so far as it applies to employment 
problems, then a full treatment of lability for breach of statutory duty 
followed by a consideration of various defences and some matters of practice 
and procedure. Appendices contain a glossary of legal terms, a brief explana- 
tion of the National Insurance (Industrial Injuries) Act, 1946, and a note on 
the limits of an employer’s liability for the loss by theft of his employee’s 
property. Finally, a number of recent Statutory Instruments and the Bill 
form of what is now the Factories Act, 1959, conclude the book. The 
necessity for these addenda forcibly illustrates the many rapid developments 
taking place in this field of the law. The author calls attention in the fore- 
word to the large volume of both legislation and case-law which has appeared 
since the last edition and which now finds a place in this edition. He goes 
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on to say that limitations of space coupled with the fact that adequate 
treatment is now available elsewhere (inter alia in another work of his own) 
have compelled him to drop the former chapter on damages. He also extends 
a general invitation to reviewers to point out obsolete material which could 
be omitted in further editions. This is by no means an easy*challenge to 
accept, but, despite the author’s explicit defence for the purposes of this edition 
of a full treatment of the old law of occupier’s liability, perhaps a more 
economical treatment will be possible in the next edition. A few pages could 
perhaps also be saved by dropping the first two appendices (a glossary of legal 
terms and an explanation of the National Insurance (Industrial Injuries) 
scheme. The foreword contains some interesting remarks on what the author 
considers to be defects in the present administration and drafting of pro- 
tective legislation. Thus he would have preferred the administration of the 
Factories Acts to remain with the Home Office, and he calls attention to 
defects and inadequacies in the Shipbuilding Regulations, in legislative pro- 
tection for those engaged in engineering operations and in the law relating to 
the fencing of dangerous machinery. He says that in deference to reviewers of 
previous editions he has included more numerous references to periodical 
literature. Although it would be possible to suggest further inclusions, the 
work is now better served in this respect than the general run of practitioners’ 
manuals, 

A few points of comment must now be made. It is a little difficult to 
understand why the discussion of contributory negligence and other defences 
ig segregated from the other common law topics by being placed at the end 
of the book. Although the book will probably be used more frequently as a 
work of reference than a connected narrative, it is nevertheless suggested that 
there could be advantages in dealing with contributory negligence prior to 
treating of liability for breach of statutory duty, especially as incidental 
reference is made to the defence in dealing with some of the cases on the 
legislative provisions. 

The footnote at p. 82 explaining the place of duty in the tort of negligence 
could perhaps be improved by mention of the policy aspect of duty—its 
function as a limitation on liability for the harmful consequences of careless- 
ness. Perry v. Kendricks [1956] 1 All E.R. 154 could be added to the 
authorities cited In the second note on p. 68 on Rylands v. Fletcher and 
personal injuries. Mention might have been made of L. C. O. v. Cattermoles 
[1958] 1 W.L.R. 997 in dealing with the effect of prohibition on the scope of 
employment at p. 74 The footnote to p. 75 seems to indicate that the author 
favours a combination of the “ masters’ tort” and “ servants’ tort” views In 
the Broom v. Morgan controversy. Hence Dr. Glanville Williams’ article 
“Vicarious Liability. Tort of the Master or Tort of the Servant” 72 L.Q.R. 
522 might have been mentioned. At p. 77 the treatment of “casual” or 
“collateral” negligence on the part of an independent contractor seems D be 
unduly cursory. The statement of the effect of Gledhill v. Liverpool Abattoir 
Co., Ltd. [1957] 8 All E.R. 117 might lead the reader to suppose that the 
employers were exonerated. In fact they were held liable at first instanee and 
did not appeal. 

The author falls into common error in supposing (see p. 146) that Thomson 
v. Cremin was not reported until 1958. It was in fact very fully reported 
(with arguments of counsel) at the time when it was decided in 71 Lloyd’s 
List Reports 1. See a note in 19 M.L.R. 288 A final small suggestion might 
be that Buckland v. Guildford Gas [1949] 1 K.B. 410 should be cited at p. 157 
in order to complete the outline of possible Hability to a trespasser. 

Printing and production are excellent, but a table of Statutory Instruments 
would be a welcome addition. Misprints are few, though one or two case 
references are wrongly given. In conclusion, a large number of footnotes, 
which must have been inserted at a very late stage, show what trouble has 
b@en taken to present an up-to-date picture of the law. 

A. H. Hopsow. 


e 
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F.O.B. Contracts. By Davin M. Sassoon. [London: Stevens & 
Sons, Ltd. 1960. xxii and 147 pp. 85s. net. | 


Tue author deserves congratulations on the choice of his subject and on its 
presentations Not many monographs are published in this country which, like 
the present one, deal with an important subject in so scholarly a manner and 
so exhaustively. Pride of place belongs to the first chapter, where the various 
kinds of f.o.b. contract are classified. It should be invaluable to the academic 
lawyer and the practitioner handling an f.o.b. case; he will find arguments 
galore whichever side he is asked to advise. Other chapters deal with payment, 
acceptance and rejection, marine insurance, and conflict of laws. Appendices 
contain specimen forms of contract. 

This is the first analytical study of this form of contract in English legal 
literature, and it reveals the jungle of opinions held in the trade concerning 
the respective duties of buyer and seller under the various forms in which the 
f.o.b. contract appears. It would be wrong to blame modern developments for 
this state of affairs, Thirty years ago a comprehensive book on the law of 
oversea, sale was published in Germany,} showing on the basis of German, 
English and French case law and of opinions expressed by chambers of 
commerce and trade associations the bewildering state of the law and the 
understandably frequent ignorance of business men regarding their rights and 
duties. For English law the author’s analysis has made it possible for the 
determined student to see the wood despite all the trees. 

What we now need is a companion study written by an economist, for it is 
odd that so little is known about the origin of the contract and about the 
factors influencing the choice of f.o.b. rather than c.i.f., ex ship or other terms. 
As regards the origin case law is of no help; all the early cases referred to by 
the author show the f.o.b. term in existence and apparently accepted, and most 
of the cases do not even deal with specific f.o.b. problems but in the first place 
with the seller’s right to stop the goods in transit. As regards the choice of 
terms the author, at one stage, explains that where articles appear in price 
lists an f.o.b. price must be quoted because freight and insurance costs can, of 
course, not be known until the destination is clear, but, even in these circum- 
stances, other terms may eventually be negotiated. The author also makes a 
somewhat cryptic remark in the preface, ascribing the growing frequency of 
f.o.b. contracts to currency restrictions in various countries. 

One wonders whether this does not reveal a misunderstanding. In the first 
place, of course, commercial considerations as between buyer and seller deter- 
mine the choice of terms; the stronger party will impose those he prefers. A 
buyer will presumably prefer c.i.f. terms, which free him from the difficulty of 
having to accept the uncertainty of fluctuating freight rates. In addition, 
howgver, the choice has become a matter of national policy, almost of inter- 
national power politics. Hamburg importers, for instance, we are told,? 
receive frequent appeals from German shipowners to insist on f.o.b. terms and 
then to make arrangements for the carriage of the commodities in German 
vessels, 

Elsewhere Governments take a hand. In Pakistan and Mexico, for example, 
importers are forbidden by law to buy abroad on c.i.f. terms, so as to compel 
them to insure their cargoes with insurers in the home market. Some other 
countries enforce this support of their insurance business indirectly by refusing 
foreign exchange to pay for insurance abroad.* 

O. C. GILES. 


1 Hans Grossmann-Doerth, Das Recht des Ueberseskaufs, Mannheim, Berlin, 
Leipug, 1980, especially pp. 146 et seq. 

2 Walter Grimm, Der Etnfuhrhandel, 8rd ed., Hamburg, 1958, p 88. 

3 I am indebted for this information to the British National Committee of the 
International Chamber of Commerce. 
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Tue LEGAL Aspects or GOODS as BANKING Securrry. By Maurice 
Meerau, being the Gilbart Lectures for 1959. [London: pub- 
lished for the Institute of Bankers. 1959. 44 pp. No price 


given. | . 


Wru this course Mr. Megrah brings to an end this series of Gilbart Lectures, 
contemporaneously with his retirement from the secretaryship of the Institute 
of Bankers which he has held with distinction for many years. It may be 
recalled that in the earlfer courses he opened up a number of aspects of the 
working of the banker’s documentary credit which had not previously been 
explored, at any rate in this country. He is here for the most part concerned 
with a much better known topic, which is, of course, very much in point in the 
final stages of the operation of a documentary credit; so that the interest of 
the earlier lectures is hardly maintained. That is from the point of view of 
those who are conversant with this rather specialised branch of the law; 
probably the fact that practical aspects of a more familiar subject are being 
discussed will make them of greater value to the ordinary lawyer. 

Bankers are naturally not much interested in taking chattel property as 
such for the purpose of obtaining security: it is normally too cumbersome and 
gives rise to tiresome registration problems under the Bills of Sale Acts. The 
banker almost always takes documents of title to goods either by way of pledge 
or by way of what he calls hypothecation: tending as Mr. Megrah points out 
to confuse two very different methods. The transfer of these documents gave 
rise to much interesting common law and led to the passing of the Factors 
Acts. Perhaps the most important question here is the application of the rule 
nemo dat quod non habet and the problem of how far these documents are 
negotiable, if at all. In this connection, of course, there was established the 
unique position of the bill of lading. The value of Mr. Megrah’s exposition of 
this complicated and difficult section of the law will be found, I think, in the 
close way that he relates it to banking business. He has nothing very new to 
say on the law, and I sometimes found myself doubtful as to the soundness of 
his general observations. 

Owing to the non-negotiable character of documents of title to goods 
attornment by the particular warehouseman or other bailee who has the actual 
custody of the goods becomes of particular importance, and this aspect of the 
matter is well brought out. Mr. Megrah seems to take the view that when the 
bailee attorns he becomes liable to his attornee in any event, even if the original 
bailor had no title; for he says “attornment is necessary to give the transferee 
an indefeasible title.’ This would certainly be a hard doctrine if it were 
correct and the authority cited does not seem to go so far: I do not believe 
the cases establish it. 

Again I think that Mr. Megrah goes too far when he says that documents 
of title to goods may possess the quality of full negotiability (p. 5), though he 
admits that they rarely do. The only example of such full negotiability which 
he actually gives (on a later page) is the warrant issued by the Port of London 
Authority under the Port of London (Consolidation) Act, 1920, s. 166." This 
section provides in effect that the goods specified in such a warrant shall “ for 
all purposes be deemed the property ” of the indorsee-holder thereof. There 
seems to have been no case where stolen goods have come under the protection, 
so to speak, of such a warrant, but it seems to be generally considered that we 
have here a case of full negottability (ef. Purchase: Doowments of Title to 
Goods, p. 65). Perhaps Mr. Megrah means that it is unique, as I believe it to 
be: if so he does not make his position clear. Dr. Purchase took the view that 
the same position prevails under local Acts on the Mersey and at Manchester, 
but these are differently worded. 

Mr. Megrah brings out very clearly that except in the case of the bill of 
lfding (and surely the position would be the same with a Port of London 
certificate) the pledge of a document of title does not effectively pledge the 
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goods which it represents. He even confines the effectiveness of the pledge of a 
bill of lading to the period while the goods are at sea, on the ground that it 
ig not then possible to pledge the goods themselves. Some sentences in the 
judgment of Lord Wright in Oficial Assignee of Madras v. Mercantile Bank 
of India, Lid. [1935] A.C. 58, a Judgment to which he naturally attaches great 
importance, perhaps support this view, for that eminent commercial lawyer 
does sey “if the goods are in transit, the owner can, by transferring the 
documents of title, give a valid pledge” (presumably he is referring to the bills 
of lading). I know of no direct authority, however, which confirms the 
effectiveness of the pledge of a bill of lading to the sea transit: the articles in 
Scrutton on Charterparties and Bills of Lading (88 78-74) which deal with the 
pledging of bills of lading are not so qualified. Indeed, at a later point in the 
same passage of his judgment Lord Wright himself seems to widen the area of 
pledgeability. I think that bankers and others dealing in bills of lading may be 
upset at Mr. Megrah’s statement of the law on this point which would appear 
somewhat to reduce the value of the bill of lading as a security. 

The normal method of trying to get over the fact that the pledge of the 
ordinary document of title to goods does not effectively pledge the goods 
themselves is by means of the so-called hypothecation. The use of this foreign 
term only introduces confusion—hypothec is not known in English law—and it 
is a pity that Mr. Megrah uses it without explaining its meaning. He very 
properly condemns the erroneous use of the term “lien” with much the same 
meaning, causing increased confusion. As Mr. Megrah himself says, the 
effect is to give a charge over the goods, which he aptly likens to a floating 
charge under the Companies Act, 1948, though it is perhaps doubtful how far 
this analogy can be safely pushed. 

Difficult problems arise here as to the need for registration and are 
particularly important for bankers who dislike having to concern themselves 
with such matters. Mr. Megrah deals with this subject very clearly, showing 
that, so long as we are concerned with documents of title, registration is 
unnecessary, and drawing attention to the important exceptional cases where 
registration has been held to be necessary and bankers have been caught out. 

The other main problem which arises in connection with the security aspect 
of the documentary credit is that of enabling the customer-buyer to effect the 
sub-sales (by meang of which he will recoup his banker for the advances made), 
and make deliveries thereunder. This involves letting him have back the bill 
of lading or other document of title, which is obviously somewhat risky. For 
handling this situation the letter of trust and the analogous trust receipt have 
been invented. Here again there may be problems as to registration, and also 
ag to priorities. There is nothing very much of a novel character to be said on 
the legal aspects of this matter, but what is said here is very much to the 
poiyá. 

Mr. Megrah next considers the principal types of document of title to goods 
in detail and it is in this section that he expands what he has to say about 
their negotiability. Finally there is a useful section on Export Credits 
Guarantee Department Policies. Though strictly speaking outside the scope 
of his title, Mr. Megrah’s readers will be grateful to him for giving guidance 
on a subject on which there is very little available authority. 

There are unfortunately quite a number of uncorrected printer’s errors. 
I know from my own experience that, because of the examination, the publi- 
cation of the Gilbart Lectures has to be carried through very rapidly and 
that there is little time for proof correction but some of the mistakes found 
here may seriously confuse and possibly mislead many of the young bank 
officers for whom the lectures are intended. Thus on p. 29 six lines from the 
bottom “ presents” should be “represents” and on p. 82 at the end of the first 
paragraph the word “owner” is clearly wrong; ought it to be disposition? 
Again at the top of p. 8, buyer and seller seem to have become transposed. œ 
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DIE NENNWERTLOSE AKTIE ALS RecHTSPROBLEM. RxEcCHTSVERGLEI- 
CHENDE UNTERSUCHUNG UNTER BESONDERER BERÜCKSICHTIGUNG 
DES AMERIKANISCHEN Recuts. By HeLmur Core, Professor at 
the University of Frankfurt on Main, and HEINRICH KRONSTEIN, 
Professor at the University of Frankfurt on Maim ‘and at the 
Georgetown University, Washington, U.S.A. [Vittorio Kloster- 
mann, Frankfurt, Main. 1959. 120 pp. DM 12.50.] 


Tex introduction of non-par-value shares has been under consideration in 
Germany for well over thirty years, ie, for a far longer time than in this 
country. In the course of these discussions leading industrial circles repre- 
sented by various influential organisations have recently argued that the 
question required a more thorough investigation than it had hitherto received. 
The German Industrial and Commercial Congress (Deutsche Industrie-und 
Handelstag) even had the perhaps still unusual insight to suggest that 
an investigation of foreign legal systems should be undertaken. Shares of 
non-par-value are permitted in the U.S.A., Canada, Mexico, Belgium, Japan, 
and in that paradise of comparative lawyers, the Principality of Liechtenstein. 
The present work deals with three of these systems, ás., the laws of the U.S.A., 
Belgium and--with appropriate brevity—Liechtenstein. In a concise introduc- 
tory chapter the authors survey the problems and the trend of the debate in 
Germany. The second part of the book, which deals with the development of 
non-par-value shares in the law of the U.S.A., forms the bulk of the work. The 
two summaries of Belgian and Liechtenstein law, which follow, could be very 
much shorter because of the greater similarity of the Belgian and Liechtenstein 
conceptions to those of German law. The learned authors are in favour of the 
introduction of non-par-value shares. They distinguish between two types of 
non-par-value shares in accordance with whether or not the articles of associa- 
tion state the par-value of the capital of the company. In their view both types 
are capable of being introduced into German law, provided certain safeguards 
are adopted in order to secure both the shareholders and the creditors of the 
company. 

There can be no doubt that there are weighty arguments in favour of the 
author’s view. These are well and succinctly set forth by them. But one may 
perhaps wonder whether the material submitted by them really strengthens 
their case. Professor Kronstein’s masterly and most attractively written 
survey of the development in the U.S.A. leaves one with the impression that 
the U.S. courts failed to appreciate the importance of the rules relating to and 
resulting from par value and thereby destroyed a good deal of the ground 
which the legislator had laid. When the ground was finally given up by the 
` introduction of non-par-value shares, little was lost because most of what S 

be lost had already been lost. The re-establishment of safety for creditor 

shareholders alike by the creation of the Securitles and Exchange eih ea 
and the Securities Act, 1988, is certainly most impressive, but one wonders 
whether this is a satisfactory precedent for Europe where the number and 
relative importance of corporations whose shares are not dealt with en the 
Stock Exchange is far larger in comparison than it is in the U.S.A. The fact 
thet the non-par-value share has not been adopted by more than a severely 
restricted number of corporations even in the U.S.A. makes it a matter for 
doubt whether the need for their introduction is really as great as is sometimes 
—though not, of course, by the two learned authora—made out. The fact 
that there is still criticism in Belgium, where non-par-value shares were intro- 
duced thirty years ago, is not encouraging. 

The fact that at least one reader has come to the conclusion after perusing 
this work that the case for the non-par-value share has not been fully made 
out, should be taken as an indication of the scrupulous fairness with which the 
authors have presented their material. There can be no doubt that just 
because of this fairness they have made a notable contribution to a debate 
which is not likely soon to be ended. E. J. Conx. 


+ 
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Tue EXPLOITATION AND CONSERVATION OF THE RESOURCES OF THE 
Sea. By F. V. Garcia AMADOR., Second and enlarged edition. 
[Leyden: A. W. Sythoff. 1959. xiv and 212 pp. F. 26.75.] 


Tue concept df the freedom of the high seas is in itself essentially a negative 
one but, as Professor Gidel has observed, it is a negative idea with positive 
consequénces. A state opposes the establishment of sovereignties over the high 
seas simply because it wishes to make free use of them itself. The economics 
and political ideas of the nineteenth century maritime powers were geared to 
, the idea of mare liberum and there was no one to deny them their freedom. 

The economics of the situation have now changed, as have the political 
factors, and the traditional concept of the freedom of the high seas is no more. 
If anything the phrase nowadays means the residue of freedom which the 
members of the international community have determined shall remain. 

Dr. Amador’s book is immediately concerned with the resources of the high 
seas and the sea bed. This is a study of the economic, social, technical and 
political considerations involved in the conservation and exploitation of these 
resources, but the study as a whole is made against the background of the 
traditional legal concepts. It says much for the depth of Dr. Amador’s know- 
ledge of the subject that he is equally at home with the social and economic 
considerations as he is with the legal material. His is an informed and an 
appreciative study. He realises that traditional concepts must go, but 
established interests and the fundamental postulates on which the legal régime 
of the sea has been based remain. 

This is the first full-scale work on the high seas to appear since the Geneva 
Convention 1958. It is said to be the second edition of a book first published 
in Spanish in 1956 but in fact it is virtually a new work based on the recent 
convention together with events leading up to it As a member of the Inter- 
national Law Commission and a participant In the Geneva Convention Dr. 
Amador is well qualified for his task. 

The book itself is concerned largely with three problems each of which 
forms a separate part of the book. They are: the problem of the territorial 
sea and of the contiguous zone, the extension of state competence over the 
resources of the sea bed, and the conservation of the living resources of the 
high seas. If anything Dr. Amador is least happy in his discussion of 
the territorial sea. This may well be the result of his work being confined to 
the exploitation of the resources of the territorial sea. Whilst it is true that 
claims to an extended territorial sea are largely the result of a desire to obtain 
exclusive fishing rights, there are many other factors involved. Dr. Amador is 
not concerned so much with these other factors and one is left with something 
less than a complete picture. This criticism apart the study is an exhaustive . 
and gh illuminating one and of the high standard which one would expect. 
from the author. 

It is unfortunate that the work is marred by a number of misprints and 
misspellings. On page 70 one reads “., . the sedentary species are, so to speak, 
domiciled there-specles that support the local fishing industry...” The reader 
whose imagination boggles at the prospect of there-species domiciled on the 
floor of the ocean may be forgiven but a second reading suggests the passage 
might better read: “... the sedentary species are, so to speak, domiciled there 
—species that support the local fishing industry .. .”; “there” being the 
continental shelf. There are more than sixty such printing and spelling errors 
in some two hundred pages which is an unusually high quota, nor is one helped 
by the inclusion of the galley references. 

The book is intelligently written and on the whole Dr. Amador’s style ig of 
the highest order although occasionally there are slight awkwardnesses of 
expression. Large sections of the work are written, rather embarrassingly, 
in the first person plural and the reader finds himself apparently committed to® 
the author’s opinions. This author-created intimacy is, of course, less 
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embarrassing in a work of such soundness but it is not calculated to appeal to 
many Anglo-Saxon readers. 

This is a first-class study marred by unfortunate errors. If it becomes 
necessary to supplement it as a result of the Geneva Conference, 1960, one 
hopes the author and his publishers will consider bringing out a revised edition 
eradicating the present errors and adding an index which is so essential to a 
work of this nature. It is certain that the work is one which can establish 
itself as the most authoritative thesis on the subject. 

J. A. ANDREWS, 


Tue Crime or Stare. Vol. I, Humanicide; Vol. Il, Genocide. By 
Pærer N. Drost. [Leyden: A. W. Sythoff. Price unstated. ] 


Tax author of this two-volume work was the Professor of International Law 
and Politics in the University of Indonesia, until, as he says, “ political develop- 
ments forced my resignation.” In Volume I, Professor Drost “purports to 
persuade the reader of certain principles and proposals of international legal 
policy for the promotion of collective peace,” and Volume IT is an analysis of 
the present legal position following the Genocide Convention and the 
Nuremberg Judgment. 

The scope of the work is immense, for the author starts, as it were, at the 
bottom with a consideration of the notion of Justice—both personal and social, 
national and international. “ Man’s cry for justice calls for abolition of social 
privilege, of economic advantage, of political prerogative based on dis- 
crimination by reason of clan, caste, class, or clique of any denomination or 
persuasion.” 

From there he turns to international law which “should act directly on the 
rational person individually and not merely through the intermediary of the 
legal person of the state collectively in order to maintain peace through justice 
in the international community.” 

The author then considers what he calls “inspirational law” and contrasts 
it with “existential law.” “Law,” he writes, “being both what it was and 
what it becomes and moving ever from what it stood for to what it strives for, 
stools on two pillars of social life, material interest and moral insight.” 

The author’s experience in Asia has enabled him to see international law, 
and some of the political problems that it faces, in a wide and refreshing 
perspective. “The Eastern student,” he says, “reads about the general prin- 
ciples of law recognised by civilised nations as part of international law but 
realises that the principles of national law as generally regarded by Western 
nations are violated in the West as much as in the East”; and again, “It 
requires little foresight to imagine a new school of international law arising in 
Far Eastern countries,” and “ Western rules of law brought to the Kast“have 
done little to persuade the Eastern peoples that Western justice as practised 
in the West and as envisaged under a Western law of nations would necessarily 
bring them nearer to their own ideals of social and international justice.” 

The Professor’s views on some parts of the Jaw will, one feels, be challenged, 
which is only evidence of the necessity for him to present them. When speaking 
of treaties between Eastern and Western countries (he pauses here to point to 
“these Eurocentric expressions”) he first states that “after four centuries of 
foreign aggression and domination of Western powers in the East there is 
little room for indignation or surprise in seeing Eastern masters of state 
hesitate to conclude political treaties with Western states.” Should, however, 
they be concluded, “the weaker partner under the political arrangement more 
likely than not will want to be freed from the onerous, cumbersome, unbecoming 
and derogatory obligation and will try to attain this as soon as it has become 
sufficiently strong. If the dynamic principle of international law laid down in 
the implied condition of rebus sic stantibus is never recognised, there are bound 
to occur instances of change in conventional relations outside the law. It is 
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pure legalism—historically incorrect and politically unwise—to maintain that 
the clause is unknown and can have no validity in positive international law. 
..» Pacta sunt servanda! yes. Pacta sunt perpetua? No.” 

It is at about this stage in the book, however, that a feeling of submersion 
assailg one. -German concentration camps cannot be mentioned without a 
preliminary survey of Ancient, Medieval and Modern Slavery, Mansfield’s 
Somerset judgment and details of a prize essay in Cambridge University in 
1785. Reference to genocide takes one back to the sack of Carthage, 146 B.C., 
to the night of St. Briccius in November 1002 when all Danes living under the 
Danelaw granted in 878 by King Alfred the Great were murdered at the 
command of King Ethelred II, and to Asoka, ancient Emperor of India 
(+272-282 3.c.) who declared in his thirteenth rock edict that 400,000 had 
been slain in cold blood but “repentance made him a Buddhist monk.” 

Similar to this unbalance, a mere ten pages on the formation of the League 
and the United Nations is preceded by thirty pages on the history of Greek 
and Medieval natural law, and the consideration of the right of war under the 
Covenant starts with the views of Gratlanus (+1150). 

At this point one turns for an Index, but Index is there none. One is left 
with much of great merit buried under a mass of erudition and only hard work 
and application can get it out. 

Volume II on the United Nations Legislation and International Criminal 
Law is again a mine of material, equally unindexed, upon the history of the 
drafting and acceptance of the United Nations Convention on Genocide. The 
author’s views on the final wording of the Convention may perhaps be gleaned 
from the subheadings of his section on “Final Criticisms.” These 1ead: 
“ Pointless Preamble, Purposeless Article I, Deficient Definition in Article II, 
Problematic Provisions of Article III, Perfunctory Provision of Article IV, 
Needless Article V, Useless Article VI, Puny Provisions of Article VII, 
Senseless Article VIII, Preponderant Provisions of Article IX, Worthless 
Articles XIV and XV, Meaningless Article XVI, Almless Article XIX.” And 
the author proves every one of his points. 

D. G. VALENTINE. 


CORRESPONDENCE 


Txe Eprrom, 
The Modern Law Review. 


Sir, a 


The interesting and stimulating article by Dr. H. O. Pappe in the May 
1960 issue of the Modern Law Review will, I hope, induce readers more com- 
petent than I am to discuss the fundamental problems of legal policy and of 
philosophy which it raises. Much of what the author says will command 
widespread assent and much will provoke opposition. The purpose of this 
letter is to register such opposition to one point made by the author because I 
fee] this is so vital a matter that the author’s view should not be expressed 
without a challenge in the pages of the Modern Law Review. 

At p. 268 Dr. Pappe refers to the attitude of the post-War German 
authorities to Judges who had applied Nazi legislation, and the fact that the 
reason for the unwillingness to prosecute and punish such judges “ was not that 
they had been acting lawfully on the execution of public justice, but that they 
had the defence of intimidation, and that, therefore, no court would sentence 
them.” Dr. Pappe refers to section 54 (not, as he says section 58) of the Criminal 
Code of 1871 which deals with “ necessity ” (Votetand) as a defence according té 
which “no criminal offence has been committed if . . . the act was done in a 


604 THE MODERN LAW REVIEW Vor. 28 


state of necessity, which was not caused by the fault of the defendant and 
which could not have been averted in any other way, for the purpose of 
saving the defendant or one of his near relatives from a present danger to life 
or limb.” As Dr. Pappe rightly says, the application of this provision for the 
purpose of justifying the refusal to prosecute Nazi judges is an “ extremely 
weak point” because the judge could have averted the threat by resigning. 
Nevertheless, says the learned author, “it appears to be materially justifiable 
as resignation of the judge would not have benefited the prisoner. Even in 
the case of an acquittal by the court-martial” (the judgment of which Dr. 
Pappe discusses) “the prisoner would have fallen victim to the Gestapo or 
SS, with the same result as that of the death sentence.” 
What does this amount to? The argument runs like this: 


(a) The Nazi judge was guilty of a crime, unless he could plead 
necessity. 

(b) He could not plead necessity if the danger to his life could be 
averted. 

(c) It could in fact be averted by resignation. 

(d) However, resignation would not have helped the victim of his crime 
because someone else would have committed the same or ea similar 
crime. 

(e) Hence it was right not to prosecute the judge. 


It is beyond comprehension how the possibility or probability or even certainty 
of someone else killing or maiming or imprisoning the defendant could have 
relieved the judge of the duty to resign rather than to Jay, „to maim, or to 
imprison. How can it be said that he was after all in a “atateof “ necessity ” 
within the meaning of section 54, because the act of averting ‘the danger to his 
own life would have induced someone else to commit a crime? This argument 
is equivalent to saying that a thief must be acquitted if he can establish 
that someone else would have stolen the goods had he not done so. As a 
general proposition the argument is ridiculous, but in the present context it 
is tragic: what it means is that in an emergency no one can be expected to 
uphold moral values because it would be useless to do so where the powers that 
be will have their way in any event. A state of general moral depravity 
cannot be used retrospectively to justify immoral conduct. Ordinary citizens 
may not be expected to act like heroes, but a judge cannot plead necessity 
where he is charged with having misused his office to commit a crime. 
O. Kann-Faronn. 


Sir, 

The Justice Educational and Research Trust has appointed a small 
Committee under the chairmanship of the Rt. Hon Lord Shawcross, P.C., to 
inquire into the means for investigating complaints of misuse of power the 
Executive. The Committee will concern itself with administrative acts or 
decisions of Government Departments and other public bodies, where there is 
no tribunal or other statutory procedure available for dealing with the 
complaints; and in particular it will consider the Scandinavian institution 
known as the Ombudsman. 

If any readers of this Journal wish to assist the Committee with evidence 
or suggestions, it would be appreciated if they would send a brief statement of 
their views to the Justice Educational and Research Trust, 1 Mitre Court 
Buildings, Temple, E.C.4. 

Joms Wyatt, 


rag 
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CONSTRUCTIVE MALICE REVIVED 


A FEW weeks ago Punch remarked that moderation is the 
reformer’s worst enemy. When pressure for reform reaches a 
sufficient pitch, the moderate will himself bring in the reform 
measure; but he will leave it subject to comfortable exceptions 
which will enable many of the old abuses to continue. Indeed, by 
removing the:most glaring scandals, he ensures that a multitude of 
petty injustices are perpetuated, because no one of them will appeal 
sufficiently to the sympathetic imagination to give the reformers a 
chance to start again. And it may be found that the exceptions 
left in the measure are so wide that even great abuses can, after a 
time, be reintroduced, when the movement for reform has disbanded 
itself. 

Leaving Punch and coming to the real world—which means, 
without imputing diabolical intentions either to the Government or 
to the judges—this is how things have worked out in respect of 
section 1 of the Homicide Act, 1957. 

One object of the reformers of our penal system has been to 
abolish the doctrine of constructive malice in murder. Eventually, 
that is to say after the doctrine had been criticised for at least a 
century, the Government thought that perhaps the time had come 
to abolish it. But it was the Government that worded the measure 
intended to effect this; and the measure did not make a clean job, 
because it left one type of constructive malice operating. Lately 
the judges have been demonstrating that this one exception does 
all the work of the old law which we thought was abolished. 

At common law there was a form of murderous malice the 
precise scope of which may be debated, but which certainly went to 
the following extent. Where the accused intended to cause grievous 
bodily harm, and death followed in consequence, he could be held 
guilty of murder. Now, in D.P.P. v. Smith, the House of Lords 
has set its seal to an extensive interpretation of this rule which, if 
logically pressed, must inevitably reintroduce the forms of construc- 
tive malice purported to be abolished by section 1 of the Homicide 


1 [1060] 8 W.L.R. 546; [1980] 8 All E.R. 161. 
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Act, and indeed give them in some respects a wider extension than 
they possessed under the old law. 

The facts were that the accused, Smith, was driving a car, in 
the back of which were some sacks of stolen goods. A policeman, 
noticing the sacks, told him to draw in to the kerb, but instead 
Smith accelerated. The constable clung to the side of tie car; 
Smith zig-zagged to shake him off, and eventually succeeded. 
Unfortunately, another car was approaching from the opposite 
direction, and this ran over the fallen constable and killed him. ° 
Had a car not come at that moment, the constable would not have 
been killed; so his death was, from this point of view, an accident. 
Of course, Smith intended to shake the constable off, but he did 
not intend to kill him. The constable’s fall into the road was 
intended, but his death was accidental. Nevertheless, Smith was 
convicted of murder by the jury. The conviction was reduced to 
manslaughter by the Court of Criminal Appeal, but the Crown took 
a further appeal to the House of Lords, and in the Lords the 
conviction for murder was restored. 

The rule laid down in the Lords may be shortly stated. Putting 
aside the ordinary case of an intention to kill, and ignoring also the 
possible defences in murder like provocation and diminished respon- 
sibility, a person is guilty of murder if three conditions are satisfied. 
First, he must intend to do something unlawful to someone, in the 
sense of “* aiming at” someone. Secondly, the unlawful act so 
voluntarily done must be of such a kind that grievous bodily harm 
(or death) is the natural and probable result. Thirdly, the act 
must cause death. If these three conditions are fulfilled—of which 
only the first relates to the state of the accused’s mind—the accused 
cannot defend himself by saying that he did not intend death or 
grievous bodily harm, or even that he did not foresee either. More- 
over, the prosecution need not show that an ordinary man would 
have foreseen the likelihood of death, but only that he would have 
foreseen the likelihood of really serious harm-—which need not be 
sufficiently serious to involve the foreseeable likelihood of death. 

There are two ways in which the decision settles for a strirfrent 
interpretation of malice aforethought. The first is in relation to 
the phrase “‘ grievous bodily harm,” and the second in relation to 
the mental element. ° 


THe INTERPRETATION oF ** Grizvovus Bopim.y Harm ” 


In one respect, and only in one respect, the House of Lords has 
adopted a construction of the law favourable to the accused. It 
was formerly thought that interference with the health or comfort 
of the victim was a grievous bodily harm, but this view is expressly 
disapproved, not only for murder but for the offence under section 
d8 of the Offences against the Person Act, 1861. Viscount Kilmuir, 
who in effect delivered the judgment of the House, said that 
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“ grievous bodily harm’? meant “‘ really serious harm.” How- 
ever, he went on to say that this really serious harm need not be 
likely to kill. 

It is in‘relation to this last ruling that one feels inclined to 
quarrel. Why is ‘* really serious harm ”’ referred to in connection 
with the modern law of murder unless it means “ harm likely to 
result in death °? Surely, the reason for retaining this form of 
constructive malice is that a person who inflicts very dangerous 
harm is not allowed to say that he did not intend to kill, because 
that is too easy a lie for the real murderer. But this reason, what- 
ever may be thought of its validity, does not apply if the harm is 
unlikely to be fatal. In that case, the prosecution should be forced 
back upon proof of a real intention to kill. 

It may be added that the wide interpretation of the law on this 
point expressed in the House of Lords was unnecessary for the 
decision of the case. The intention of the accused in the case 
before their Lordships was to throw the deceased constable off the 
car on to the road on which there was much traffic.? This exposed 
him to obvious danger to life. We may continue to hope, faintly, 
that the law on this subject has not passed beyond recall. 


THE ATTENUATION OF THE MENTAL BLEMENT IN MURDER 


According to the decision of the House of Lords, there is no longer 
any need in murder to prove an intent to kill or to do grievous 
bodily harm. The only intent necessary is an intent to do some- 
thing unlawful to someone. 

There seems to be no escaping the conclusion that this rule 
virtually reintroduces into the law the greater part if not the whole 
of the felony-murder rule which was intended to be abolished by the 
Homicide Act, 8. 1. In practice, the felony-murder rule applied 
before 1957 to the robber and violent rapist who accidentally 
killed. Now, both the robber and the rapist intend to do some- 
thing unlawful to someone, and in practically every case of violent 
rap and robbery resulting in death an ordinary man would surely 
realise the danger of inflicting at least grievous bodily harm (the 
second of the three conditions for murder laid down by the House). 
Consequently, whenever the victim dies, there must automatically 
be a case of murder. 

Before the Homicide Act, some judges had cut down the felony- 
murder rule by holding that the rule operated only when the felony 
was ‘f violent ’?*; others had confined it still further by requiring 
that the felony must be likely to cause death.* Limited in this way, 
the rule was narrower than the one now stated by the House of 


2 Reference to the heavy traffic was made by Lord Tucker in the course cf 
argument: see The amis. June 80, 1960. 
3 D.P.P. v. Beard [1920] ALC. 479 at pp. 504, 

4 Horsey (1862) 8 F. & F. 287; Whitmarsh goa) 62 J.P. TIL; Lumley (1911) 
76 J.P. 208; 22 Cox 685. 
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Lords. For Smith tells us that if the accused was doing any 
unlawful act—not merely a violent and dangerous felony—he can 
be convicted of murder if his act were dangerous. Thus, in addi- 
tion to bringing back the felony-murder rule, the House of Lords 
has given birth to a misdemeanour-murder rule and a summary- 
offence-murder rule. The House showed no consciousness of the 
fact that it was nullifying the Homicide Act in this way, but that 
seems to be the practical effect. 

Take the case of rape. Where death is caused in a violent rape, 
it usually occurs because the accused has tried to still his victim by 
half-throttling her or stunning her, and has gone too far. It is 
obvious that in these circumstances the ordinary man would foresee 
the likelihood of grievous harm, and indeed of death, from what is 
done. Consequently, if an objective test is applied, all such cases 
of death resulting from rape must be murder." 

Again, suppose that the facts of Jarmatn è recurred today. It 
will be remembered that the accused tried to frighten a cashier with 
a loaded gun in order to commit robbery; the gun went off—as he 
said, by inadvertence—and the cashier was killed. It was held 
that this was murder under the felony-murder rule. It would still 
be murder under the rule in Smith. For Jarmain clearly intended 
to do something unlawful to the cashier, namely to commit a 
robbery from him; and the act of a robber in pointing a loaded gun 
at a man is likely to cause grievous harm, even if he does not 
intend to shoot, because many things may happen to cause the gun 
to go off; and the cashier was killed. So the three conditions 
specified in Smith’s case were present. 

Now Parliament must have meant something when it abolished 
the felony-murder rule. It could not have been intended that the 
practical effect of that rule should be reintroduced under the 
doctrine of intending grievous bodily harm. This argument sug- 
gests that the doctrine of intending grievous bodily harm should 
not be extended to include constructive intent. 

Moreover, whereas the rule in Jarmain was limited to deaths 


5 It is, of course, true that death may occur in rape because the victim has a 
weak heart, or because of the operation of a physiological mechanism which 
has only recently become known. The victim of rape when pinned ‘by the 
neck sometimes dies suddenly in consequence of vagal Aboy reflex 
arising from the pressure of fingers on the carotid sheaths—even where that 

ressure is light and could in no sense reflect any desire to cause grievous 
bodily harm. See Keith Simpson (ed.), Modern Trends in Forensic Mediene 
(London, 1953) p. 78. Ibid. at pp. 71-72 reports a case where a soldier, 
dancing with a healthy girl of 22 years, edged her to a corner and placed his 
hands in & gmp across her throat, ‘' tweaking ıt playfully, a mere momenta 

tightening seen by others. She immediately collapsed to the floor, lay still, 
and was plainly dead. Autopsy revealed no mark of any kind, nor any 
pathological changes. Where death results from an act of this type in the 
course of rape, 16 would not be murder under the present law, and would 

e quite possibly not have been treated as murder in the days of the felony- 
murder rule. 

6 [1946] K.B. 74 (C.C.A.). 
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accidentally caused in committing felony, the rule in Smith is not 
confined to felonies, but extends to all unlawful acts, which must 
mean to all crimes.” Suppose that in Jarmain the intent had not 
been to rob-but only to commit a stupid practical joke. I do not 
suppose that anyone at the time of Jarmatn would then have 
thought the crime to be murder. But one who threatens another 
with a revolver commits an assault; he therefore intends to do 
something unlawful to him (viz., to frighten him by way of crim- 


' inal assault); and the conclusion follows that the accidental killing 


makes him a murderer. 

As another example, suppose that a man mixes a poison in 
another’s drink intending only to make him sick or to lose con- 
sciousness or self-control, but a reasonable man would have realised 
that the poison would be likely to kill. This is now murder if death 
results. Yet most people would say that the moral guilt of such an 
act is less than murder. It would not have been murder even 
under the old felony-murder rule, since that applied in practice 
only to felonies of force or violence, and poisoning is not a felony 
of violence, though it is of course a very serious crime. 

It is worth recalling at this point the precise terms of section 
1 of the Act of 1957. This declares that where a person kills 
another in the course or furtherance of some other offence, the 
killing shall not amount to murder unless done with the same malice 
aforethought (express or implied) as is required for a killing to 
amount to murder when not done in the course or furtherance of 
another offence; and there is a similar provision for killing in the 
course of resisting arrest. One knows from the debates in Parlia- 
ment (doubtfully reinforced from the technical point of view by the 
draftsman’s saving of ‘‘implied malice’’) that the Act was not 
intended to affect the rule that a person who sets out to commit 
grievous bodily harm is guilty of murder if death results. But, 
apart from that, the section seems clearly to mean that the commis- 
sion of some crime other than murder is irrelevant to a charge of 
murger, and cannot form a step in the reasoning leading to con- 
viction. Under the rule stated by Viscount Kilmuir, the unlawful 
act doctrine is reintroduced into the law of murder. In the example 
of poisoning, the conclusion of murder under Viscount Kilmuir’s 
rule follows from premises one of which is that the accused intended 
to commit the unlawful act of administering poison. Yet the section 
directs the court on a charge of murder to ignore the fact that the 
killing happened in the course or furtherance of some other offence. 

Again, what of criminal acts done with the consent of the 
victim? On a literal reading of the Lord Chancellor’s speech, it 


7 One might even have to contemplate a tort-murder rule, but for the fact that 
Viscount Kilmuir happened to quote a passage from a judgment of Pallese 
C.B. which leads one to suppose that he must have been thinking of criminal 
intents exclusively. 


° - ( 
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seems that the unskilled abortionist who causes the death of a 
woman as a result of operating upon her is now guilty of murder. 
For many years, this crime has not been treated as murder. The °’. 
illegal abortionist who unluckily kills his patient is convicted of 
manslaughter, not of murder. Even in the days when it was 
murder to kill as the result of a felony, this doctrine came to be 
restricted in practice to cases where the felony involved violence to 
an unwilling victim; consequently, although abortion was and isa “™ , 
felony, no abortionist has (I believe) been convicted of murder , 
during the present century. Yet it seems that the abortionist may * 
now be guilty of murder if he kills the woman through lack of skill; 
for he certainly intends to do something unlawful to her, and 
unskilled abortion is likely to cause serious harm or death. A way « 
out would be to say that Viscount Kilmuir was not referring to acts 
done with the consent of the victim, since that question was not 
present to his mind. , 

For the same reason as the felony-murder rule is revived, the 
conclusion seems inescapable that the House of Lords has now 
revived another form of constructive malice, also purported to be 
abolished by section 1 of the Homicide Act, namely the intent to 
resist arrest or to escape from custody by the use of violence. One 
who uses violence against a custodian or would-be arrester in order 
to escape does something unlawful to the person in question; and 
the use of violence would, at least in many cases, cause the ordin- 
ary person to foresee the likelihood of grievous bodily harm— 
bearing in mind that the custodian or arrester is likely to brave the 
violence in order to frustrate the escape. Smith was itself a case of 
the use of violence to resist arrest; and Smith was convicted of 
murder without proof of either an intent to kill or an intent to 
commit grievous harm. The demonstration that the old forms of 
constructive malice are alive again seems complete. 

Of course, to say that certain consequences logically follow from 
a decision is not to say that they will follow. In some the 
instances I have given, it may well be that a trial judge would 
** play down ° the decision in Smith in his direction to the jury, 
and that the jury would in any case refuse to convict of murder. 
But it is certainly no merit of an appellate pronouncement that it 
has to be restrictively distinguished or ignored in order to reach a 
result according with the general sense of justice. Moreover, a 
restrictive attitude on the part of judges and independence on the 
part of juries cannot by any means be counted on. Smith was 
himself convicted of murder by the jury; and there were many 
convictions by juries in the days of the felony-murder rule (and in 
the days of capital punishment for all murders) where the verdict 
*was clearly the outcome of pressure by the judge in his direction 
on the law. 
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The climate of opinion on the objective theory in murder 

The effect of the view taken in the House of Lords is to give the 
fullest approval to the previous decisions of the Court of Criminal 
Appeal in Ward è and Vickers.® 

It is not the custom of English judges to refer to discussions in 
legal journals, of whatever eminence the authors may be, and so it 
is, perhaps, not surprising that no word appears of the great weight 
of opinion that has been accumulating against these two decisions. 
In Oxford, Dr. Goodhart referred to Ward as ‘f that unfortunate 
case,” and gave reasons why he thought so.*° From Cambridge, 
Mr. Turner’s remarks to the same general effect on Vickers were 
published in the pages of the Criminal Law Revtew. That the 
opinions of the younger experts in criminal law provided by the 
University of London were to the same effect can be seen from 
contributions to this Review by Mr. Denny and Mr. Hall Wil- 
liams,7? and Mr. Prevezer’s detailed indictment of Vickers in the 
pages of the Criminal Law Review.** Similar remarks are expressed 
in Professor J. LI. J. Edwards’s study published in the University 
of Malaya Law Revtew.** If the reader is impatient with this list of 
academic opinions, he may be more ready to attach weight to the 
view of another well-known legal writer, not unversed in legal 
practice, Sir Patrick Devlin, who criticised the rule in both cases 
(by anticipation), again in the pages of the Criminal Law Review.” 

The only support for Ward and Vickers expressed in legal 
writings came from two authors who were under the impression 
that they decided something less than the House of Lords has now 
authoritatively determined. Group-Captam J. T. Lowe took the 
view that Ward was rightly decided, but he thought the rule 
referred only to cases where death or grievous bodily harm was the 
inevitable consequence of the accused’s act.** Viscount Kilmuir 
insists in his speech that this limitation is incorrect; there is no 
warrant, he says, for distinguishing between harm “ certain ”’ to 
result and harm “ likely ” to result. The other writer, an anony- 
mous contributor to the Criminal Law Review, supported Vickers 
on Wie assumption that it meant that in murder the accused must 
be shown to have intended to kill or do great bodily harm.*? But 
that assumption, too, is now shown to be wrong. Thus the House 
of Lords has marched ahead of its few literary allies. 

Of all these opinions there is no memoria] in the judgment. 
Viscount Kilmuir did, indeed, grace his page with one reference to 
8 [1056] 1 Q.B. 85L. 
o [1957] 2 Q.B. 664. 
10 72 L.Q.R. 166. 
11 [1958] Cnm.L.R. 16. 
12 19 M.L.R. 414; 20 M.L.R. 685. 
18 [1956] Orim.L.R. 875. 
14 1 Univ. of Malaya L.Rev. 17. i 
15 [1984] Crim.L.R. 668. > 


16 [1958] Crim.L.R. 298, 374, 453. 
17 [1958] Crim.L.R. 714. 
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an opinion which was not of a purely judicial character, but it came 
from another hemisphere and another century. This was O. W. 
Holmes’s The Common Law (referred to as ‘* that persuasive 
authority by Holmes J.’’), published in Boston in 1881. The pass- 
age quoted laid down the sweeping and wholly unacceptable propo- 
sition that, in criminal law generally, the question of foresight is to 
be resolved exclusively by reference to what a man of reasonable 
foresight would have foreseen. It seems a pity, if an extrajudicial 


source is to be quoted, that care should not be taken to ascertain ` 


the movement of opinion since it appeared. Greatly as Holmes J. 
is venerated in the United States, it is fair to say that his theory of 
objective responsibility in crime is now regarded, over there, as an 
unfortunate aberration. In the United States a strong effort is 
being made by legal commentators, as it is in England, to make 
the criminal law more *‘ subjective ’’ in its approach. The argu- 
ments against Holmes’s position are expressed at length in, to take 
one example, Professor Jerome Hall’s General Principles of 
Criminal Law, whose work is frequently referred to in English as 
well as American legal literature. 

While on this topic, it is worth referring to the striking differ- 
ence between the Supreme Court of the United States and our 
House of Lords (and other courts) in the respect paid to the 
opinions of legal writers, whether academic or otherwise. Opinions 
of the Supreme Court of the United States make frequently explicit 
reference to the contributions of the Professors of Law, of whom in 
the United States there is an extremely large number, and treat 
their views with respect, while not, of course, always adopting 
them. And this practice is followed not merely with classical 
dissertations eighty years old, but with live books and articles 
within a week of their appearance—even with articles in the legal 
periodicals of Britain and the rest of the Commonwealth. The 
practice is a reflection of the fact that the Supreme Court Bench 
includes lively and knowledgeable men, who take a pride in keeping 
abreast of the thought of their day and who are made. even more 
knowledgeable by their clerks, young men with star degrees from 
leading Law Schools whose job it is to see that they miss nothing. 
It is perhaps the weight of academic opinion that has caused, or 
helped, the Supreme Court to reaffirm the subjective basis of crim- 
inal law in a few striking judgments of recent years, notably 
Morissette v. United States.1® 


The judicial authorities 

Following upon the citation of Holmes, Viscount Kilmuir ahs 
his next authority as follows. “‘ In R. v. Faulkner ® the Court of 
Crown Cases Reserved for Ireland upheld a conviction for arson of 
a sailor who, with intent to steal, tapped a cask of ram. He was 


e 
18 (1052) 342 U.S. 246, 72 S.Ct. 240. ad 
19 (1877) 18 Cox 550, 581-5632. 
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holding a lighted match and the rum caught fire and the vessel was 
destroyed. Palles C.B. said: ‘In my judgment the law imputes 
to a person who wilfully commits a criminal act an intention to do 
everything which is the probable consequence of the act constitu- 
ting the corpus delicti which actually ensues. In my opinion this 
inferente arises irrespective of the particular consequence which 
ensued being or not being foreseen by the criminal, and whether his 
conduct is reckless or the reverse. This much I have deemed it nght 
to say to prevent misconception as to the grounds upon which my 
opinion is based.’ ”’ 

Thus the Weekly Law Reports—and the All England Reports. 
The passage is so contrary to all that one knows of the crime of 
arson that one rubs one’s eyes and goes for the copy of Cow con- 
taining the report of Faulkner. There, one finds that the convic- 
tion was not upheld but quashed. And Palles C.B.’s remark was 
an obiter dictum that had no influence upon the outcome of the 
case, any more than it has influenced the later course of decision. 
If the House of Lords regards an obiter dictum of an Irish 
judge in a case of arson in 1877 as relevant to the law of murder, it 
seems strange that their Lordships did not pursue the law of arson 
into modern English authorities. They would have found the case 
of Cunningham,*° where the Court of Criminal Appeal held that, in 
crimes of statutory malice like arson, such malice ‘* postulates 
foresight of consequence.”’ 

Perhaps we are now to be told that the word “‘ foresight ” as 
used in all earlier judgments does not refer to the accused’s fore- 
sight at all; it refers to the fictitious foresight that is deemed to be 
possessed by the ordinary man whom one pretends stands in the 
shoes of the accused. It is to be hoped that such language of 
fiction will not descend upon the criminal law, if only because the 
layman will rightly characterise it as double-talk and double-think. 
Tf judges do not mean foresight to be an element in a crime, that is 
to say the foresight of the accused, let them say so—not require 
foresight and then deem it to be fictitiously present. 

Lord Kilmuir’s next authority for the objective theory of 
murder is just as surprising as his citation of Faulkner. He said: 
“In R. v. Lumley ** Avory J. directed the jury in these terms: 
* When he did the act, did he contemplate, or must he as a reason- 
able man have contemplated, that death was likely to result, or 
must he as a reasonable man have contemplated that grievous 
bodily harm was likely to result? If, in your opinion, he must as 
a reasonable man have contemplated either of those consequences, 
then your duty is to find him guilty of murder.’ ”’ 

This quotation is not accompanied by a statement of the facts of 
Lumley. Reference to the report shows that the facts were that 
the death occurred as a result of the felony of abortion, and Avory 


20 [1957] 2 Q.B. 398 (0.C.A.). 
21 (1911) 22 Cox 635, 686. 
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J. was trying to give a merciful direction which would save the 
accused from the consequence of the felony-murder rule as it was 
then interpreted. It is in that context that the remark is to be 
understood—as Mr. Prevezer pointed out in the pages ef the Crimi- 
nal Law Review, and as Mr. Denny pointed out in this Review.’ 
Avory J. was in effect instructing the jury that they need not apply 
the felony-murder rule unless the abortion were performed in a way 
that was likely to cause grievous bodily harm. Since the decision 


turned on the felony-murder rule, and since that rule has been ' 


abolished, the decision has no relevance to the present law. 

The same remark applies to Viscount Kilmuir’s later reference 
to Beard,** which he summarised by saying that ** your Lordships’ 
House had to consider how far evidence of drunkenness could be 
taken into consideration in order to determine whether the accused 
had the necessary intent.” But the “f necessary intent ’’ under 
consideration in Beard was merely the intent to commit the felony 
of rape, since Beard turned on the felony-murder rule, not on the 
rule concerning grievous bodily harm. Lord Kilmuir cites it as 
though it were a case on the intent to cause grievous bodily harm. 

It is, perhaps, worth devoting a little more space to the way 
in which Viscount Kilmuir treated the authority of Beard. He 
quoted a passage from Lord Birkenhead’s speech which, boiled 
down, amounts to a denial of the proposition °° that the test of the 
condition of mind of the prisoner is not whether he was incapable 
of forming the intent but whether he was incapable of foreseeing or 
measuring the consequences of his act.” Eliminating the negatives, 
this means that the condition of mind of the accused is relevant on 
the question whether he was incapable of forming the intent 
required by law for the crime, but not on the question whether he 
was incapable of foreseeing or measuring the consequences of his 
act. Taken out of context, the last proposition is too widely stated. 
If a man is, by reason of drunkenness or otherwise, incapable of 
foreseeing a particular consequence of his act, it follows that he is 
incapable of intending that consequence, for there can be no inten- 
tion without foresight. What Lord Birkenhead must have meant 
is that, on a charge of crime requiring intention, drunkenness may 
negative the intention, but ewcept as negativing such intention it is 
irrelevant to the issue. At any rate, this is the view that is*consis- 
tent with the tenor of his speech as a whole. As every law student 
knows, what Lord Birkenhead was saying was this: where the 
form of malice aforethought relied on by the Crown was intent to do 
grievous bodily harm, evidence of drunkenness might show that 
there was no such intent, as Meade had decided. But where, as in 
Beard, the prosecution relied on the felony-murder rule, evidence 
of drunkenness could not be relevant—unless of course it negatived 


22 [1958] Orim.L.R. 879. 
33 19 M.L.R. 416-416. 
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the intent to commit the particular felony; in Beard, where the 
felony was rape, it would have been practically impossible to show 
that the drunkenness negatived the rape, for it is difficult to 
imagine how a Man can commit an act of rape without an intent 
to rape. (Actually, such a case could arise if there were an issue 
of mistake as to the woman’s consent, and here drunkenness might 
well be relevant; but that was not the issue in Beard.) 


As said already, these propositions in Beard relating to the 
* felony-murder rule are of no interest in modern law. All that 
matters is that Lord Birkenhead recognised the authority of 
Meade, which had regarded the accused’s state of mind as relevant 
when the charge was based on an intent to do grievous bodily 
harm. Lord Birkenhead’s explanation of the law on this point 
finds no place in the judgment of the House of Lords in Smith; it 
was, however, very apposite, and is worth reproducing here. The 
italics are mine. 


‘ Where a specific intent is an essential element in the 
offence, evidence of a state of drunkenness rendering the 
accused incapable of forming such an intent should be taken 
into consideration in order to determine whether he had in fact 
formed the intent necessary to constitute the particular crime. 
If he was so drunk that he was incapable of forming the intent 
required he could not be convicted of a crime which was com- 
mitted only tf the intent were proved. This does not mean 
that the drunkenness in itself is an excuse for the crime but 
that the state of drunkenness may be incompatible with the 
actual crime charged and may therefore negative the commis- 
sion of that crime. In a charge of murder based upon inten- 
tion to kill or to do grievous bodily harm, if the jury are 
satisfied that the accused was, by reason of his drunken condi- 
tion, incapable of forming the intent to kill or to do grievous 
bodily harm, unlawful homicide with malice aforethought is 
not established and he cannot be convicted of murder.” 


Lord Kilmuir had three decisions of the Court of Criminal 
Appeal on which to rely in support of his opinion: Philpot,” Ward 
and Vickers. But the Court of Criminal Appeal itself had not 
regarded these decisions as leading to a conviction for murder in 
the instant case, for that court had quashed the conviction. There 
was at least one other indication that the court had repented of its 
earlier pronouncements, perhaps bowing before the weight of criti- 
cism. In Pennington,” facts occurred very similar to those in 
Ward, yet a conviction for murder was quashed. Although the 
court did not reinterpret the law, it seems to have applied the law 
more indulgently than before. And its judgment in Smith was in 
effect a complete repudiation of the rule in Ward. If one turns to 


25 (1912) 7 Cr.App.R. 140, 141 (C.C.A). e 
26 [1958] Cnm.L R. 600. 
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overseas authorities, the High Court of Australia had decisively 
rejected Ward in its Judgment in Smythe.?" 


Authorities for the subjective approach to malice aforethought 

Viscount Kilmuir seems to have thought that the subjective 
approach to malice aforethought was practically devoid of author- 
ity, for he said that “‘ the only case which could possibly be said 
to support the view taken by the Court of Criminal Appeal in the 
present case is R. v, Vamplew.’’?* In fact, as Mr. Prevezer had 
previously pointed out,”® there is a good deal of authority besides 
Vamplew. Mr. Prevezer himself referred to Horsey *© and Ban- 
croft.” In addition, there is Walters (1841),°* where Coltman J. 
directed the jury that it was not murder ‘* if the circumstances are 
not such that the party must have been aware that the result 
would be death.” In Errington (1888) ®? the judge had accepted 
an ** intent to do serious injury ” as sufficient, but he did not say 
that this intent was to be fictitiously presumed. The act done 
(covering the sleeping victim with straw, and throwing hot cinders 
on his belly) was highly dangerous; yet the judge’s direction in 
terms of intent left the jury the opportunity of returning a verdict 
of manslaughter, which they did. In Macklin (1888) ** Alderson 
B. directed the jury that the question in every case was whether 
there was an intent to kill; the use of a deadly weapon, or of 
continued violence, might show such intention, but apparently in 
his view was only evidence of it. 

In view of these authorities, which are not by any means an 
exhaustive list, it seems to be a tenable generalisation to say that 
during the nineteenth century the objective test of responsibility 
in murder (the foresight of the reasonable man) was not applied 
where the intent relied on by the prosecution was an intent to kill 
or cause grievous bodily harm. It was applied in cases like Lumley 
(and earlier cases to the same effect), but only within the limits of 
the felony-murder rule by way of restriction upon that rule. Had 
the objective test been applied outside the felony-murder rule, 
there would have been little point in the latter rule, because, as 
said already, in practically every case of a violent felony resulting 
in death the accused has done something from which a reasonable 
man would foresee the likelihood of grievous bodily harm. + 

Illustrations of the same attitude can be found in the present 
century. In Rattenbury (1985),®° Humphreys J. directed the jury 
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in terms of hitting a man with intent to cause serious bodily injury, 
which, he said, would constitute a felonious wounding, and would 
make a consequential death the crime of murder. There is nothing 
here about presuming the intent to cause serious injury. In 
Bloom, McNair J. directed the jury that ‘* there must be, to 
prove- murder, proof of a wicked intention at the time either to kill 
or to do grievous bodily harm.” The use of the word “' wicked ” 
pretty clearly rules out any question of legal fiction. 

True, these are only directions by trial judges, as was Vamplew; 
but they show that the House of Lords was completely mistaken in 
supposing that Vamplew stood alone. Moreover, a continuous 
tradition of direction by trial judges in favour of the accused over 
a period of more than a century should surely be entitled to weight 
in the eyes of an appellate court. But we have not yet done with 
our authorities, for similar language is not wanting in judgments of 
the Court of Criminal Appeal, delivered in the days before it 
diverged from this path in Ward. In Cobbett,*" for example, that 
court said that it is murder if the accused deals a blow ‘* with 
intent to cause grievous bodily harm.” This is surely something 
quite different from saying that it is murder if the accused acts m 
circumstances that would cause an ordinary person to foresee the 
likelihood of harm. But strongest of all is the decision in Meade,’ 
which is explicitly in point and is not rationally explicable save in 
terms of the subjective theory. Viscount Kilmuir referred to this 
case, but he restricted it, as will be shown, in an extraordinary 
way. 


The deciston of the House of Lords as a revival of constructive 
malice 


The marginal note to section 1 of the Homicide Act announces the 
** abolition of ‘ constructive malice,’ ’’? and since it is agreed that 
the Act did not abolish the form of malice consisting in an intent 
to inflict grievous bodily harm, it is sometimes said (as by the 
Court of Criminal Appeal in Vickers) that this last form of malice 
isenot ** constructive ’? but “implied.” This, it is true, seems to 
have been the distinction intended by the draftsman of the 
Homicide Act. At the same time, many will think that it 
is juggling with words. An intention to kill is not genuinely 
“ implied ” if the court is satisfied that no such intention existed. 
Even under the felony-murder rule, which everyone agrees was a 
form of constructive malice, there had to be an intention of some 
sort, namely an intention to commit the felony; the intention was, 
however, ** constructive °’ because there was no intention to kill. 
Since the primary meaning of “‘ malice aforethought >°’ in murder 
is an intention to kill, all forms of malice that do not require an 
36 The Times, February 7, 1952. 
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intention to kill are constructive. For, as Sir Patrick Devlin 
wrote, “f I take an intent to be constructive when there is imputed 
to a man a state of mind other than his actual state of mind.” *° 

In view of the decision in Smith, which reduces the mental 
element in murder to a mere intention to act unlawfully in respect 
of someone, there can hardly be any argument that a doctmne of 
constructive malice still flourishes in the law of murder. A man 
can now commit murder without an intent to kill, and without an 
intent to harm; he can commit murder by mere negligence. It is 
true that he must intend to commit some crime,’ but in respect of 
the consequence of death it is sufficient that he was negligent. 


The polittcal aspects of the decision 

Although reference to parliamentary proceedings is taboo in court, 
it is a serious matter if, when a legislative compromise is reached 
after months of debate between opposing political forces, the courts 
should give an interpretation to the measure which defeats the 
assumption upon which it was enacted. 

During questions in the Commons, Mr. Silverman raised the deci- 
sion in Vickers and suggested that it was inconsistent with assur- 
ances given during the passage of the Homicide Bill. The 
Attorney-General replied: ‘f Mr. Silverman is quite wrong. 
Throughout the debates we made perfectly clear that the intent 


necessary to constitute murder was either an intent to kill or an 


intent to do grievous bodily harm.’ ** Accepting this reply, it now 
becomes just as clear that the decision of the House of Lords upsets 
the basis upon which the Homicide Act was passed. For an intent 
to kill or do grievous bodily harm is no longer necessary. 


Tee Wiper [IMPLICATIONS or THE Decision: tre Test OF 
FORESIGHT ON AN ISSUE OF RECKLESSNESS 


Reference has already been made to Viscount Kilmuir’s use of the 
passage from Holmes and of the obtter dictum in Faulkner for the 
proposition that the test of foresight is objective. If this proposi- 
tion comes to be accepted for criminal law generally, it will have ‘kn 
effect the gravity of which can hardly be stressed too strongly, for 
it will introduce objective liability into all statutory crimes of 
malice, and all other crimes in which recklessness is an element. 
Before accepting this wholesale reversal of the accepted canons of 
the criminal law, it is worth looking closely at the reasons put 
forward in support of objective liability. 

In the passage from Holmes, quoted by Viscount Kilmuir, no 
reason is given. Holmes merely asserts that for the purpose of the 
88 [1954] Crim.L.R. 668. 

40 ta) even this restriction rests upon a somewhat oblique mference: above, 
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criminal law the question whether the accused foresaw a conse- 
quence is the same as the question whether a man of reasonable 
foresight could have foreseen it. This startling proposition needs 
some justification. 

The only possible justification is the impossibility of looking 
directly into the accused person’s mind. We may grant that the 
accused’s intent, knowledge and foresight can be inferred only 
from his own words and conduct, whether at the time or subse- 
quently, though such words and conduct may be interpreted in the 
light of everyday experience. But this is a very different thing from 
forcing an equiparation between the accused’s state of mind and the 
assumed state of mind of some other person who is imagined to 
stand in his shoes. 

In respect of knowledge we do not make this equiparation. 
Questions of the accused’s knowledge, where that is in issue, relate 
to bis own state of mind; he is not credited with all the knowledge 
of the ordinary man. It is true that the jury may be ready to 
suppose that he knows what is common knowledge, but this is 
different from a rule of law fictitiously attributing common know- 
ledge to him. 

It may be admitted that proof of the foresight necessary for 
subjective recklessness is more difficult than proof of the knowledge 
of existing facts, just as it is more difficult than proof of intention. 
When a man is charged, say, with knowingly possessing explosives, 
the crime is committed over a fairly extensive period of time and 
there is some opportunity to find circumstantial evidence of know- 
ledge. Similarly, when a man plots and prepares to commit a 
crime, he will often leave evidence of tell-tale pieces of behaviour 
which are inexplicable except on the assumption that he intended 
the result. But the foresight of possible consequence involved in 
recklessness may be a mere passing realisation, instantly dismissed, 
which leaves no mark upon conduct. Also, a man is capable of 
self-deception; he may decide that an unpleasant result is not likely 
because he does not want it to be likely. 

# These considerations mean that recklessness on a subjective 
definition is a concept of limited practical application. Although 
it enlarges criminal] responsibility slightly to add responsibility for 
recklessness to responsibility for unlawful intention, the enlarge- 
ment is not great. However, that is not in itself a reason for 
widening the concept of recklessness. Indeed, by widening the 
concept of recklessness you do not make it more useful; you 
destroy it, because, by declaring that a man is to be deemed to 
foresee what he ought to have foreseen, you merge recklessness 
into negligence. If the law is to create criminal responsibility for 
negligence, let it say so, not smuggle in such extended responsi- 
bility through a doctrine of constructive recklessness and constryc- 
tive foresight. To do the latter is not only to widen the criminal 
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law enormously without debating the issue of policy, but also to 
deprive us of the concept of recklessness. 

There is a way in which the test of ordinary foresight is legiti- 
mately used in the issue of recklessness, but it is not the same as 
that stated by Lord Kilmuir. Take two hypothetical cases. First, 
a man throws a brick in the direction of a plate-glass window and 
breaks it. If that is all, you say that he must have foreseen that 
the window would be broken, and must, indeed, have intended to 
break it, for otherwise why did he throw the brick? But, secondly, 
suppose there was a rough fight going on; things were being 
thrown about; and the man threw the brick in the direction of an 
opponent, who was standing just in front of the window. This 
time you will probably not be sure that there was an intention to 
break the window, or even foresight of the possibility; in fact, you 
may be pretty sure that there was not. The intention was to injure 
an opponent, and the accused was blind to everything else. 

There is no objection to instructing the jury to consider whether 
the defendant must have foreseen the consequence, but it is fatally 
easy to confuse this with the question whether the defendant ought 
as a reasonable man to have foreseen it. The latter question pre- 
supposes an objective test of the reasonable man, and the accused 
person’s actual foresight is immaterial. The former question is 
directed exclusively to the accused’s actual foresight, and the test 
of what a reasonable man would have foreseen is merely a step in 
reasoning. For example, it may be shown that the accused is 
mentally subnormal,*’* or that on the occasion in question he was 
drunk, or suffering from some fear, anger or other excitement 
which deprived him of the ability to look circumspectly to the 
probable outcome of his conduct. These facts would not be rele- 
vant to an issue of inadvertent negligence, but they are very 
relevant to the issue of foresight in recklessness. 

It is submitted that this view is consistent with the great weight 
of authority. There is perhaps some confusion upon it in the judg- 
ment of Lord Coleridge C.J. in the well-known case of Pembliton.** 
The outcome of Pembliton was satisfactory, but the same cannot,pbe 
said of Welch.*® There, the jury convicted of an offence of reckless- 
ness in injuring a mare because an ordinary person would have 
foreseen an injury; yet it seems from the facts that the accused did 
not foresee it but thought he was affording the mare sexual 
gratification. 

That the objective view is not adopted by the courts in statu- 
tory crimes of malice appears most clearly from the cases on arson. 
In cases like Child,** where a lodger made a large bonfire of chattels 


41a But it is submitted that evidence of mental subnormality would amount to a 
defence of insanity, success in which would result in a verdict of insanity, not 
an ordinary acquittal. 
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inside the dwelling-house, it seems obvious that an ordinary person 
would have foreseen the likelihood of the dwelling-house being set 
on fire; but the jury were instructed in terms of the subjective 
theory of recklessness, and the accused was acquitted on their find- 
ing of absence of malice.** There seems little doubt that on the 
facts the jury would have been entitled to find intention or reckless- 
ness; but the point is that the state of the accused’s mind was left 
to them as a matter for their determination without compulsive 
presumptions. The subjective test also appears quite clearly in the 
judgment of the Court of Criminal Appeal in Cunningham, which 
has already been referred to. 


Tae Ossecrive TREORY IN RELATION TO INTENTION 


However cogently it may be shown that the judgment in Smith 
departs from the previous understanding of the law, the possibility 
remains that it heralds an era of ‘f objective ’’ criminal responsi- 
bility, superseding the need for proving a real mens rea even in 
crimes of gravity. If this happens, it is not too much to say that 
it will be a disaster for English law of the first magnitude. The 
crux of the matter is the validity of the maxim that a man is 
presumed to intend the natural consequences of his acts. The 
judgment in Smith supports the maxim, but the extent of the 
support is not altogether clear. 

The objection to the use of the maxim in instructing juries is 
that it gives a misleading impression of the law unless accompanied 
by a sophisticated explanation. Instead of using this maxim, the 
jury should be told that they are entitled to draw inferences as to 
the defendant’s intention from what he did, but that if they have a 
reasonable doubt as to his intention they must find for the defen- 
dant. The use of the older type of direction was disapproved by 
the Manitoba Court of Appeal in a notable judgment. It was given 
on an appeal from a conviction for murder, where the defence had 
been one of drunkenness negativing the intent to kill. The court 


said: 
# 


‘ The learned judge, on more than one occasion during his 
address, dwelt upon the fact that a man is presumed to intend 
the natural consequences of his acts, as if it had some proba- 
tive value in determining the capacity of the accused. 
Whether or not there was a doubt as to the capacity of the 
accused was a matter to be decided on the evidence. When 
direct positive evidence is given of lack of capacity, that can 
be met only by evidence rebutting it; the presumption is no 
longer valid. The presumption has no value against positive 


45 The house was not burned, but the report says that it almost ciara) would 
have been burned had not the police succeeded in extinguishing the bonfire 
in time. The sccused was indicted under the O.A.P.A., 1861, 6. 7. and it 
was held that he could not be convicted for burning the chattels under this 
section unless he had the requimte malice in respect of the building. 
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evidence. When, therefore, the learned trial judge said: ‘ The 
Crown has in its aid in the proof of intent the presumption in 
law which I have read to you,’ it was a misdirection.” *° 


This decision does not completely exclude reference to the sup- 
posed presumption in instructing juries, but it would obviously be 
far better if it were excluded. In Smith, the trial judge had 
referred to the presumption and the House of Lords refused to 
regard this as invalidating the conviction; but the judgment of the 
House does suggest that the presumption might well be omitted in 
summing up to a jury. This is good as far as it goes, but Viscount 
Kilmuir added: ‘‘ In my opinion, the test of the reasonable man, 
properly understood, is a simpler criterion. It should present no 
difficulty to a jury and contains all the necessary ingredients of 
malice aforethought.’? This passage is innocuous in itself, but, as 
will be shown in a moment, it is clear from another part of the Lord 
Chancellor’s speech that he regarded the test of the reasonable man 
as creating in most circumstances an irrebuttable presumption. In 
the sentence just quoted, the concluding reference to malice afore- 
thought may suggest that the Lord Chancellor was referring to the 
crime of murder only, and was merely restating the ratio decidendi 
of the case in respect of the doctrine of constructive malice. If the 
suggestion is that in all criminal cases the question of intent is to 
be determined in terms of the foresight of the reasonable man, thus 
reducing all crimes of intention to crimes of negligence, the 
prospect is alarming indeed. 

It may be replied to this that Viscount Kilmuir was not refer- 
ring to the standard of care in negligence, and that his use of the 
term “‘ reasonable man ” in the sentence just quoted must be 
understood in the light of a previous remark. Earlier in his judg- 
ment he adverted to the fact that the expression “f a reasonable 
man °’? connotes to lawyers the man on the Clapham omnibus by 
reference to whom a standard of care in civil cases is ascertained, 
whereas ** in judging of intent, it really denotes an ordinary man 
capable of reasoning who is responsible and accountable for his 
actions, and this would be the sense in which it would be unfer- 
stood by a jury.’? Now it is to be observed that the test of the 
reasonable man is used for criminal as well as civil negligence, 
though it is thought that in criminal cases there must be a grosser 
departure from the standard of the reasonable man to constitute 
negligence than in civil cases. To put this in another way, the 
reasonable man of the criminal law has a lower standard of 
behaviour than the reasonable man who is the standard of the civil 
law; he is, in fact, very much the ordinary man, rather than the 
ideal citizen pictured by the civil courts. If this is so, we come 
back to the proposition that to judge questions of criminal intent 
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exclusively by reference to the foresight of the ordinary man is 
practically tantamount to using the same test for criminal intent 
as for criminal negligence. 

One would like to think that, in using the test of the reasonable 
man, the Lord Chancellor was merely allowing some prima facie 
inference of what passed in the accused’s mind. But, unfortu- 
nately, his words preclude this interpretation. In reply to the 
argument that the jury should have been told that the presump- 
tion of intent was rebuttable, Viscount Kilmuir said: ‘** In truth, 
this [t.e., the presumption of intent] is merely another way of 
applying the test of the reasonable man. Provided that the 
presumption is applied, once the accused’s knowledge of the cir- 
cumstances and the nature of his acts has been ascertained, the 
only thing that could rebut the presumption would be proof of 
incapacity to form an intent, insanity or diminished responsibility. 
In the present case, therefore, there was no need to explain to the 
jury that the presumption was rebuttable.”’ 

This passage appears to mean that although counsel for the 
defence is allowed to show that the accused could not form the 
intent, he is not allowed to show that though the accused could 
form it he did not. Viscount Kilmuir did not think it necessary to 
explain the reason for this distinction. Surely, in a criminal case 
where intention is in issue, the question should be whether the 
accused did have the intention. The fact that he was incapable of 
having it 1s a particularly strong way of showing that he did not 
have it; but why should not other evidence that he did not have it 
be admissible ? 


THe EXCEPTION FOR DRUNKENNESS 


The rule stated by Viscount Kilmuir may be tested by considering 
its concrete application. According to the rule, in the circum- 
stances stated, the only thing that could rebut the presumption 
would be proof of incapacity to form an intent, insanity or dimin- 
ished responsibility. The reference to insanity is presumably 
tosthe ordinary defence under the M’Naughten Rules, and dimin- 
ished responsibility is a statutory defence. This leaves us with 
incapacity to form an intent. Perhaps this refers to children under 
fourteen, but they are taken care of by their own rule of law and 
it is more likely that Viscount Kilmuir was thinking of drunken- 
ness. The interpretation is supported by the fact that the noble 
lord had shortly before been considering Meade * and Beard,*® 
the two well-known cases on the rebuttal of intent by proof of 
drunkenness. It may be taken, then, that the presumption of 
intent may be rebutted by proof of drunkenness which satisfies the 
jury that the accused did not have the intent—or, rather, which 


47 [1900] 1 K.B. 895. ° 
48 [1920] A.C. 479. 
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leaves the jury in reasonable doubt whether he had it or not. This 
is satisfactory in itself; but why allow only drunkards to bring 
out the real truth of the matter? Why bind everyone else by an 
irrebuttable presumption of law, which means a legal fiction? 
Drunkenness is merely one kind of circumstantial evidence tending 
to negative intent. But there are many other such circumstances: 
in particular, evidence that the accused was really directing him- 
self towards a different object, and inflicted the mischief in question 
only by accident. In Smith, the evidence made it obvious that the 
accused did not set out to kill the policeman. He was trying to 
escape, and for this purpose he tried to shake the policeman off. 
His obvious purpose explains and renders intelligible the whole of 
his conduct. It is not a case where you say: ‘** He must have 
intended to kill the policeman, because otherwise why did he do 
it?” It is not even clear from such facts that he must have fore- 
seen the probability of serious harm; and, in any case, foresight 
that a result is probable is not the same as intending it. What 
Smith did was to create a risk; but creating a risk of death should 
fall within the law of manslaughter, not murder. To use an 
irrebuttable presumption in a case like this creates a fiction of the 
most revolting kind. It is a fiction that might have been expected 
in the age before Bentham, but comes badly from judges of the 
twentieth century. 

If the decision has any plausibility, it is because the accused 
was engaged in resisting arrest by dangerous methods. But, at 
the risk of repetition, it may perhaps be said that the presumption 
of intent laid down by the House of Lords is not confined to these 
circumstances. Take the following hypothetical facts. A and B 
dress themselves up in grass hula skirts, and caper about; A, in 
the excitement of the moment and merely to add to the merriment, 
sets fire to B’s skirt; and B dies in the blaze.*** No one, surely, 
would regard A as morally a murderer; yet that is what he is under 
the rule laid down by the House of Lords. The only thing that 
could save A from conviction for murder under this rule would be 
evidence that he was inebriated. Evidence of the intoxicating 
effect of music and merriment would be of no avail. 

The limited exception accorded by Viscount Kilmuir for 
drunkenness appears to be due, as must be said with respect, to a 
misreading of the sentence which he had quoted from Lord Birken- 
head’s speech in Beard. It is true that, in the course of his speech 
in that case, Lord Birkenhead referred to evidence of drunkenness 
to show that the accused was incapable of forming the intent 
required by law. But it is illegitimate to infer from this that 
evidence of incapacity is the only way of rebutting the so-called 
presumption of intent. In the passage quoted earlier in this 


48a The case is suggested by one that came before the New Zealand courts a 
° few years ago, but there the defendant was able to prove that the affair was 
an accident, 
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article,*® Lord Birkenhead pointed out that the relevance 
of the state of drunkenness is merely that it ‘‘ may be 
incompatible with the actual crime charged and may therefore 
negative the commission of that crime °; and he pointed out that 
drunkenness in itself was not an excuse for crime. These words 
surely lead to the conclusion that any evidence is admissible if it is 
incompatible with the crime charged and therefore negatives the 
commission of that crime; drunkenness, not being in itself an 
excuse, is merely a type of such evidence. Yet Lord Kilmuir has 
found in Beard the rule that only evidence of total incapacity is 
admissible. Let there be no confusion between the words ‘‘ incapa- 
city ”?” and ‘* incompatibility ’’; evidence of incapacity of mind is, 
of course, something much more limited than evidence incompat- 
ible with the alleged intent. 

In Smith, the House of Lords did not only rule out of considera- 
tion the fact that the accused was endeavouring to escape arrest. 
The effect of creating the irrebuttable presumption was also to deny 
the relevance of the evidence relating to his conduct immediately 
after the disaster. Having turned down a side street and dumped 
the stolen goods, Smith immediately returned to enquire after the 
policeman and gave himself up, expressing the greatest concern— 
“ I knew the man. I wouldn’t do it for the world. I only wanted 
to shake him off.” In the police car he kept muttering to himself, 
as he repeated in the witness box, “‘ It is a terrible thing. I know 
his family and I know he has kids.” Protestations by criminals 
that they did not mean to do it are often unconvincing, but many 
will think the evidence of Smith’s demeanour immediately after the 
tragedy persuasive towards the conclusion that he did not intend to 
do the constable serious harm.*** 


THe IMpacT oF THE DECISION ON THE CRIMINAL LAW 


It is the custom, in criticising the judgments of English courts, if 
one permits oneself criticism at all, to exercise great restraint. This 
is not only the result of the law of contempt of court; it is also part 
2 


49 Sea p. 615. 

49a The speed to which Smith accelerated is of importance in judging his culpa- 
bility. Witnesses assessed ıt at moderate to fast, and one witness put it at 
80-50 m.p.h. (the judgment in the House of Lords incorrectly reports this as 
80-80 m.p.h.). When Smith gave evidence, among unconvincing protestations 
that he did not know the eee was still there, he stuck consistently if 
casually to one fact: that he never left bottom gear. Since the whole affair 
took only ten seconds and covered only 100 yards, and since he evidently tried 
to shake the policeman off by accelerating and swerving, I do not that 
this statement of his ıs umpossible of credence. But, if so, the uncontradicted 
expert evidence was that he could not have been going above 28 m.p.h. ın that 
ear. 
: Perhaps the most serious evidence against Smith was the inferential fact 
that the unfortunate policeman had come into contact with three cars travelling 
in the opposite direction while he was still clinging to Smuth’s car. This might 
have been the result of Smith's efforts to zig-zag in a fairly narrow traffic lahe. 
If the severe conclusion were to be drawn that Smith intended to crush the 
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of the tradition of the Bar to uphold the dignity of the judges and 
to use the utmost courtesy and moderation in the expression of 
differences of opinion. At the same time, the public interest 
occasionally requires a sharper edge to be put upon criticism. In 
this instance, the judgment of the supreme appellate tribunal, with 
its totally inadequate examination of the authorities—evern the 
judicial authorities; its unfortunate presentation of some of them; 
its citation of cases on a defunct rule as though they were apposite 
law; but, above all, as most will think, in its insistence upon legal 
fiction and irrebuttable presumption in relation to the most serious 
crime, setting itself in opposition to the movement of thought that 
has been going on since the time of Bentham, and in opposition to 
the opinion of the Court of Criminal Appeal itself—in all these 
respects the judgment simply will not do. 

Lawyers still remember with gratitude one of the interventions 
made by the House in the field of criminal law, when, in a judg- 
ment of meticulous care and scholarship, it reaffirmed the “‘ golden 
thread ” running through the law that the burden of proof rests on 
the prosecution, and set the Court of Criminal Appeal free from 
bondage to mistaken precedent.” But where is the golden thread 
now? The prosecution is apparently furnished not merely with a 
rebuttable presumption of law on the subject of intent—which 
would be bad enough—-but with a presumption that in all circum- 
stances save drunkenness is apparently intended to be irrebuttable. 

In order to minimise the effect of Smith, it may be hoped that 
at least it will be confined to the crime of murder, in which particu- 
lar context it may receive the attention of Parliament, and not 
allowed to alter the attitude to questions of intent in criminal law 
generally, which would be much harder to reverse by Act of Parlia- 
ment—for matters relating to fundamental conceptions are not easy 
to state in statutory form. 

On this view, we may say that (1) drunkenness may rebut the 
presumption of intent in murder, so that Meade is still good law, 
but practically no other evidence will do so; whereas (2) in crimes 
other than murder the courts are free to instruct Juries as to integ:- 
tion in fact, disregarding the presumption. In crimes other than 
murder, the judge may still explain precisely to a jury the differ- 
ence between a consequence that is intended and one that is mérely 
likely. The jury may be asked whether they are satisfied that the 
accused must have foreseen and intended the consequence, i.e., 
whether it is the only reasonable interpretation of his conduct. 
But there is a world of difference between asking whether the 
accused must have foreseen the consequence and whether he ought 
to have foreseen it. The question “f must ” is an attempt to look 


policeman against the oncoming cars, an inference of intent to kill would be 
practically irresistible; but neither at the trial nor in the House of Lords did 
*the case proceed on the footing that Smith intended to kill. 
50 Woolmington v. D. P. P. [1985] A.C. 462. 
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into the mind of the accused as revealed by his conduct. The 
question ‘* ought ° imposes upon the accused the objective stan- 
dard of the reasonable man; and it is relevant only to issues of 
negligence, not to issues of intention. 

That this view of the position is the correct one may be 
supported by a number of arguments. Although Viscount Kilmuir 
did not make it clear during his speech to what extent he was 
thinking of murder only and to what extent he intended to lay 
down general propositions of the criminal law (sometimes referring 
to malice aforethought and sometimes to foresight and intent 
generally), the fact is that he did not purport to overrule cases like 
Steane ** in which it was held that the presumption of intent did 
not displace the need to direct the jury that the burden was on the 
prosecution to prove intent on the totality of the evidence. 
Viscount Kilmuir dealt with cases of this type by distinguishing 
them; he deseribed them as cases where ‘f over and above the 
presumed intent there had to be proved an actual intent.’? Taken 
by itself, this dictum invites judges to divide crimes of intention 
into two classes: those of fictitiously presumed intent, where the 
presumption is rebuttable only if the accused is lucky enough to 
have been drunk, and those of real intent. One would have 
thought that ‘f intent ’’ in the criminal law ought always to refer 
to real intent, not to a legal fiction. At any rate, there is nothing 
to compel a court to put any crime into the fictitious category 
except, now, murder. 

Viscount Kilmuir’s meaning on this topic is made more obscure 
by his use of the specially coined expression ‘f overall intent.’’ 
When a judge introduces a new technical term into his judgment it 
would be convenient to have a definition of it, but in this case the 
meaning is left to be gathered from the context. In the course of 
discussing Denning L.J.’s opinion in Hosegood v. Hosegood, the 
Lord Chancellor clearly intimates that he is using the phrase 
“ overall intent ’? as synonymous with “ actual intent ’’ (‘° the 
words in that passage were being used in connection with a case 
ahere an actual or overall intent or desire was involved ’’), and to 
this intent, the Lord Chancellor says, the irrebuttable presumption 
does not apply. However, he goes on to say that ‘f no such overall 
intent or desire is involved in the consideration of intent to kill or 
to do grievous bodily harm. Thus an overall intent or desire, for 
example, an intent or desire to escape, could not afford any 
defence.” It is, of course, true that an intent to escape arrest 
could not afford a defence if there is an intention to kill, but one 
finds it hard to see the relevance of the remark to what has gone 
before. If the essentials of a crime are proved, the existence of 
some ulterior motive never is a defence—except In certain rare 
situations of necessity. Obviously, an Intent to escape justice 


51 [1947] K.B. 997. 
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never could form an excuse for any crime. So, if this is the test of 
a ** crime of overall intent,” there exists no crime of overall intent. 
But in any case the expression appears to have no utility. 

The view here being advanced, that the decision in Smath should 
be regarded as confined to the crime of murder, is supported by the 
known opinions of two of the other Law Lords who conténted 
themselves with a simple concurrence in the Lord Chancellor’s 
speech. Among these athers were Lord Denning and Lord God- 
dard. Lord Denning’s views about the presumption of intention 
are well known, in particular his remark that ‘f there is no f must ° 
about it; it is only ‘ may.’ ” 5? If Lord Denning has changed his 
mind about this, one would have expected him to say so; the fact 
that he did not may fairly be taken as supporting the view that 
Smith was not intended to have a general operation in relation to 
the ascertainment of intention. The same holds for Lord Goddard, 
who delivered the judgment in Steane which we may still take as 
the leading authority on the subject. 

‘It must be confessed, however, that Lord Goddard’s opinion on 
the law of murder is now somewhat mysterious. During the course 
of argument in Smith, when counsel for the defendant strongly 
contended that there are many cases where the criminal courts do 
take account of intention, Lord Goddard interposed to say that he 
agreed that once the defendant had given evidence the jury had to 
take the totality of the evidence (this was the language he had used 
in Steane), but, he added, the prosecution could never establish a 
case to go to the jury as to a man’s intention except by saying: 
Look at what the ordinary man would do. Lord Goddard asked: 
if one left out the test of the reasonable man, where would there be 
any yardstick? Talking to a jury about subjective and objective 
tended only to confuse them.” 

On my understanding of this remark, it means that the test of 
what a reasonable man would have intended is merely a guide to 
what the accused person probably intended, and it is the second 
question that the jury has to decide on the totality of the evidence. 
However, acceptance of this view would have involved upholding 
the judgment of the Court of Criminal Appeal. Lord Kilmuir’s 
speech, with which Lord Goddard expressed concurrence, is to a 
totally different effect. According to Lord Kilmuir, the question is 
one of probable consequence, and *‘ the only test available for this 
is what the ordinary responsible man would have contemplated.” 
Moreover, the noble lord expressly held that the presumption of 
intention was irrebuttable except in certain restricted ways; and he 
held that the attitude of the court in Steane was inapplicable to the 
crime of murder—with all of which Lord Goddard sat silently 


concurring. 


52° Hosegood v. eee age [1950] 1 T.L.R. 785. 
58 The Times, June 80, 1960. 
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THE PROBLEM or REFORM 


The decision in Smith will probably be with us for many a long 
day, except in the unlikely event of the Government being moved 
to introdtice its own measure on the subject. But it may be that 
at same time the question of legislation will be considered, and I 
hope that when that time comes we shall have done with the 
moderates and require in every case of murder an intention to kill. 

It is true that this definition may make it difficult to convict of 
murder one who, in a fight, shoots at another person and causes his 
death, without having any demonstrable motive for killing. If he 
says that he intended only to wound, he may have to be given the 
benefit of the doubt. But this result need not cause perturbation, 
for the maximum punishment for manslaughter is perfectly ade- 
quate for a case of this type. 

The present law operates absurdly in relation to capital punish- 
ment. Most people would say that a man who intentionally kills 
another by way of revenge deserves to hang more than the killer 
who intended only to inflict grievous harm. Yet the former does 
not commit capital murder, while the latter does so if he was acting 
in the course of theft. The removal of the grievous harm rule from 
the law of murder would correct this anomaly. 

If any form of constructive malice is retained, it should be 
limited to cases where the accused actually intends to inflict an 
injury upon his victim (not merely the risk of injury) which he 
knows is likely to cause death. Admittedly, it may be difficult to 
satisty a jury of such knowledge, but the definition is intended to 
be a restricted one. The trouble with any definition in this field is 
that in cases where emotions are deeply involved there is frequently 
a temptation to stretch the definition. 

Although there may be a strong temptation to extend the law 
of murder in order to protect the police, it is submitted that there 
is a moral distinction between the criminal who deliberately shoots 
a policeman through the head and the criminal who, trying to escape 
in a car, and seeing the road blocked by a policeman, drives at the 
fOliceman in the hope of making him jump out of the way, but 
realising that if he does not jump he will be seriously hurt or killed. 
To say that the second case is murder if death results is to turn it 
at the same time into capital murder; but this view fails to restrict 
capital murder in the way that the Homicide Act evidently intended. 


GLANVILLE WILLIAMS.” 
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THE GENESIS OF THE FLOATING CHARGE 


Tue floating charge on a company’s assets is so familiar a form of 
security for a loan today that it is surprising to realise how recently 

it first received legal recognition as the result of a group of oe 
Chancery decisions in the 1870s.! It is moreover surprising to ‘ 
discover that it is a form of security peculiar to the legal systems 

of the British Commonwealth,’ although, as will be shown below, it 
had a precursor in Roman law. The purpose of this article is to 
trace the development of English common law and equity during e 
the nineteenth century so as to segregate the many factors which 
ultimately led to the recognition of the floating charge, and to 
examine the two conflicting theories which the courts have 
expounded as to its nature. 


1. COMMERCIAL NEEDS AND THE Common Law 


By the third decade of the nineteenth century industrial and com- 
mercial expansion had become so rapid that the constant crying 
need of companies was for more capital. In the case of the larger 
companies Incorporated by Act of Parliament to manage railway, 
canal and public utility undertakings, much of this need could be 
satisfied by offering shares for subscription, but the smaller unin- 
corporated companies, which carried most of the burden ‘of the 
industrial revolution, either would not? or could not induce 
investors to subscribe for their shares on a large enough scale, and 
a large part of their capital was consequently raised in the form of 
loans. At first investors seemed content to take the companies’ 
bonds for repayment of their loans, and relied for their security on 
the priority given to them by law over the shareholders in the event 
of a liquidation. The bond was a form of investment which had 
been familiar for over a hundred years, and on the whole bond- 
holders had in the past recovered their loans in full when companies 
foundered. But the much increased tempo of activity of the indus- 
trial revolution brought with it a vast expansion of credit for 


1 Re Panama, New Zealand and Australan Royal Mal Co. (1870) 5 Ch.App. 
818; Re Florence Land and Public Works Co., ex p. Moor (1878) 10 Ch’. 
580; Moor v. Anglo-Italian Bank (1878) 10 Ch.D. 681; Re Hamilton’s Wind- 
sor Ironworks Co., ex p. Pitman and Edwards (1879) 12 Ch.D. 707; Re 
Colonial Trusts Corporation, ex p. Bradshaw (1879) 15 Ch.D. 465. 

2 Floating charges sre not recognised by Scots law (Carse v. Coppen, 1951 8.C 
238), nor, until recently, by American law, which adopted the same position 
as the common law of be country during the last century (Benedict v. Ratner 
(1925) 268 U.S. 858). In those states of the U.8.A. which have adopted 
article 9 of the Uniform Commercial Code, however, ıt is now possible for 
floating charges to be created, but they do not yet appear to be widely used. 

3 Such companies were often family concerns, and the introduction of outside 
shareholders would diminish the voting power and control of the family. 
Non-votung shares were unknown at this tame. 
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current transactions, such as the purchase of raw materials and the 
carriage of finished goods, so that when a company failed, bond- 
holders often found that other creditors had claims to be satisfied 
tateably ‘with their own,* and if the company’s assets were 
insufficient to pay all the claims in full, the bondholders went 
partly unpaid. To overcome this risk, investors who supplied 
long-term loan capital * came to insist on better security for their 
loans, but the problem was, what security could the company 
legally give them? 

The forms of security available at common law were the mort- 
gage of land or goods and the pledge of goods. Under a mortgage 
the ownership of the mortgaged property was transferred to the 
lender so that on default by the borrower he could sell the property 
and discharge his loan,® but until the lender took steps to realise 
his security possession of the property was retained by the bor- 
rower. Under a pledge the ownership of the goods was retained by 
the borrower, but the lender took and kept possession of them until 
the loan was repaid and had an implied contractual right to sell 
them on default by the borrower. 

These forms of security did not meet the needs of companies. 
The greater part of a company’s assets would usually comprise raw 
materials, manufactured or semi-manufactured goods, stock in 
trade and trade debts payable to it, and its land, buildings and 
fixed equipment would often form a mere fraction of the value of 
its undertaking. But the forms of security available at common 
law permitted it to raise money only on the security of these latter 
fixed assets, and prevented it from giving an effective security over 
its other assets, which commercially were its soundest potential for 
raising loans. The reason for this, apart from the fact that the 
common law, unlike equity, did not recognise assignments or mort- 
gages of debts owed to the company, was that the current or 
circulating assets of a company were constantly changing, and the 
common law insisted that mortgages or pledges should be of land or 
goods owned by the company and identified at the time the mort- 
gage or pledge was created. Now this was a practical impossibility 
in the case of a class of assets the constituent items of which were 
constantly changing. If the precept of the common law were 


4 Until 1856 unincorporated companies and companies formed under the first 
Jount Stock Companies Act of B44 (T & 8 Vict. c. 110) could be wound up 
by the Courts of Bankruptcy. The rule giving bond creditors pnority over 
simple contract creditors, which applied m the admimistration of deceased 
persons’ estates until 1869, never apphed ım bankruptcy, and so bondholders 
of a company enjoyed no preference over trade creditors. 

5 At‘this time loan capital was rarely raised for a period of more than five or 

six years. It was not until the last quarter of the nineteenth century that 

debentures redeemable as much as twenty or twenty-five years after issue 
began to appear. 

The mortgagee’s ownership was subject to the mortgagor’s equitable right to 

redeem, and so an express power of sale was always inserted in the mortgage 

to euable the mortgagee to sell the property free from the equity of 
redemption. 


o 


ga 


682 THE MODERN LAW REVIEW Vou. 28 


carried out, there would have to be a fresh mortgage or pledge each 
time a new item was added to the class of assets, and a release by 
the lender each time an item was disposed of out of it. 

The common law was founded on Bacon’s Mamims, regula 14, in 
which he observed: 


“ The law doth not allow of grants except there be a 
foundation of an interest in the grantor; for the law will not 
accept of grants of titles or of things in action which are imper- 
fect interests; much less will it allow a man to grant or 
incumber that which is no interest at all, but merely future.” 

Consequently, a sale or a mortgage * of goods which the seller or 
borrower should thereafter acquire was void to pass a legal title, 
even though the goods were adequately described and easily ascer- 
tainable when they came into the seller’s or borrower’s ownership. 
The transaction might very well constitute a contract by the seller 
or borrower to transfer a legal title when he did acquire ownership, 
but the common law courts could not specifically enforce the con- 
tract, and so it created no obligation which attached to the goods 
and which might be enforced against other persons, such as judg- 
ment creditors of the seller or borrower, or his assignees in bank- 
ruptcy. A sale or mortgage of future goods was not wholly 
ineffective, however. The quotation from Bacon given above 
continued : 


** But of declarations precedent before any interest vested 
the law doth allow, but with this difference, so that there be 
some new act or conveyance to give life and vigour to the 
declaration precedent.”’ 

In other words, if the intention of the seller or borrower evinced 
by the original transaction was confirmed by a fresh transfer or 
mortgage after he acquired the goods, the buyer or lender would 
obtain a legal title thereby. The problem was whether any lesser 
“ new act ™ would suffice. During the nineteenth century there 
were elaborated the circumstances when a ‘f new act ” by the seller 
of goods would appropriate them to the contract and pass the legal 
title to the buyer,® but no such rules were evolved in respect @f 
mortgages. Consequently, the lender acquired no legal title unless 
the goods were transferred to him by a confirmatory deed executed 
after the borrower acquired them, or unless the goods were 
delivered to him,® or, possibly, unless the borrower attorned to him 
after acquiring the goods.’° The lender might obtain delivery, 
however, by the original mortgage empowering him to seize the 
after-acquired goods,’ and after some initial reluctance,** it was 


7 Robinson v. Macdonnell (1816) 6 M. & S. 228; Lunn v. Thornton (1845) 1 
C.B. 879. 8 Bee now Sale of Goods Act, 1893, s. 18, r. 5 
® Lunn v. Thornton (supra); Hallas v. Robinson (1885) 15 Q.B.D. 288. 
10 Elmore v. Stone (1809) 1 Taunt. 458; Castle v. Sworder (1861) 6 H. & N. 828; 
ə (both cases involved contracts for the sale, not the mortgage, of goods, but 
the principle seems to have been of general application). 
11 Congreve v. Evetis (1864) 10 Exch. 208. 12 See Lunn v. Thornion (supra). 
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held that a mortgage of goods to be acquired by the borrower in 
the future impliedly authorised the lender to seize them so as to 
perfect his title.1? But the licence to seize was useless unless it had 
been exercised before some third party, such as a purchaser or 
judgment creditor, had obtained the goods,** and so it really 
afforded the lender little security. 

The other form of security, the pledge of goods, was no more 
helpful. Admittedly, a pledge did not involve the transfer of the 
legal title to the lender, and his powers of realisation were derived 
from the contract of loan and not from his being the owner of the 
goods, but it was held early on that a pledge was effective only 
when the goods were delivered to the lender,’* so that it was 
impossible to pledge goods which the borrower did not yet own. 
Moreover, it was not possible to constitute a pledge by making 
merely a token delivery of goods to the lender and the lender 
allowing the borrower to retain possession of them for his own 
purposes subject to recall by the lender. A lender might redeliver 
the goods to the borrower so as to enable him to deal with them 
as the lender’s agent and the pledge would not thereby be des- 
troyed,?® but a redelivery to the borrower for his own benefit 
terminated the bailment which was the foundation of the pledge, 
and so destroyed the lender’s security.1’ Equally, it was not 
possible to pledge goods by delivering to the lender documents by 
which possession of them might be obtained, such as a warehouse 
keeper’s warrant ** or a railway delivery warrant,’® for the common 
law did not equate possession of such documents with possession 
of the goods themselves. The only exceptions to this were if the 
document was a bill of lading,”° or if the borrower was a mercantile 
agent within the Factors Acts °! whether acting for a principal or 
on his own account,** but such exceptions did not help manufac- 
turing companies which bought their raw materials from dealers in 
this country and did not import them themselves.* 


18 Hope v. Hayley (1858) 5 E. & B. 880. 

14 Hailas v. Robinson (supra). 

15 Byall v. Rolle (1749) 1 Atk. 165, per Burnet J. at p. 166. See also Martin v. 
Reed (1862) 11 C.B.(xN.8.) 780. 

16 Reeves v. Capper (1838) 5 Bing.N.C. 186; North Western Bank v. Poynter, 
Son and Macdonald [1895] A.C. 56. 

1% Tod’ and Son v. Merchant Bank (1883) 10 R. (Ct. of Sess.) 1000, distinguished 
in North Western Bank v. Poynter, Son and Macdonald (supra) by Lord 
Herschell L.C. at pp. 71-72. 

18 Wiliam M'Ewan and Sons v. Smith (1849) 2 H.L.C. 809. 

19 Oficial Assignee of Madras v. Mercantile Bank of India Ltd. [1985] A.C. 68, 
58-60. 20 Sewell v. Burdick (1884) 10 App.Cas. 74. 

21 Factors Act, 1889, s. 8, re-enacting Factors Act, 1842, s. 4. Although 
expressed in general terms, the Factors Act, 1889, s. 8 applies only to pledges 
by mercantile agents (Inglis v. Robertson [1898] A.O. 618). 

22 Lloyds Bank Ltd. v. Bank of Amertca National Trust and Savings Associa- 
tion [1988] 2 K.B. 147. 

23 There is a further exception in the Sale of Goods Act, 1808, s, 25 (2) (re-enact- 
ing the Factors Act Amendment Act, 1877, s. 4 and the Factors Act, 1889, se» 
9), but these statutes he outside the period of development of the common law 
under consideration here. 
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Roman law was far more flexible than English common law in 
respect of pledges, and was in consequence able to devise a form 
of security over after-acquired goods and also over things in action 
which in this country has only been achieved by the development 
of equitable principles. The original Roman pignus was the same 
as our pledge, involving the delivery of the pledged goods to 
the lender. But Roman law permitted the lender to redeliver the 
goods to the borrower who held them as a bailee at will of the 
lender, and the pledge remained intact notwithstanding. Under a 
later development of the pignus, the borrower never delivered 
possession of the goods to the lender at all, but merely gave him 
a contractual right to seize them on the borrower’s default.** The 
lender retained his right to insist on delivery of possession of the 
goods, however, and because of this could recover them from any- 
one to whom the borrower delivered them, subject, of course, to the 
possessor’s right to redeem the pledge. This developed form of 
security, the hypotheca, was free from the limitations of the pledge, 
and so could be used to give a security over property which could 
not be pledged, such as after-acquired goods,** or debts owed to the 
borrower,*° and it was even possible to create a charge over a class 
of assets which was constantly changing, such as stock in trade of 
a business.’ English law early rejected the hypotheca, however," 
and it was only after many years of judicial opposition that equity 
was able to devise a similar form of security. 


2. Tse [INTERVENTION oF Equrry 


The first leading case °° in which equity intervened to remedy the 
defects of the common law was one in which the mortgage created 
what was later identified as a floating charge, although it was too 
early at that date for the court to recognise it as such. A debtor 
assigned the machinery and implements at his mill to a trustee for 
his creditor subject to the usual proviso for redemption, and the 
deed of assignment provided that the trust thereby created should 
extend to all other machinery and implements which should be 
brought on to the mill in addition to or in substitution for the 
original items. The debtor retained possession of the mill and sold 
some of the original machinery and bought new machinery to 
replace it. A judgment creditor of the debtor seized some of the 
new machinery under a fi. fa., and the question raised was whether 
the secured creditor, who had never taken possession of the new 
machinery, had a prior claim thereto. The House of Lords, 
reversing Lord Campbell L.C.,®° held that he did have a prior claim. 
24 Gaius, Institutes, 8.64. 

25 Digest, 13.7.41. 

26 Ibd. 13.7.18 pr. 

27 Ibid. 20 1.84 pr. 

&8 Ryall v. Rolle (supra 


). 
20 Holroyd v. Marshall Sie 10 H.L.C. 191 
20 (1860) 2 De G.F. & J. 696. 
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Lord Westbury, who had succeeded Lord Campbell as Lord 
Chancellor, based his decision on the fact that the attempted mort- 
gage of the after-acquired machinery operated as a contract to 
creste a proper mortgage which equity would specifically enforce. 
He said *7: 

“ But if a vendor or mortgagor agrees to sell or mortgage 
property, real or personal, of which he is not possessed at the 
time, and he receives the consideration for the contract, there 
is no doubt that a Court of Equity would compel him to per- 
form the contract, and that the contract would in equity 
transfer the beneficial interest to the mortgagee or purchaser 
immediately on the property being acquired. This, of course, 
assumes that the supposed contract is one of that class of which 
a Court of Equity would decree the specific performance. If 
it be so, then immediately on the acquisition of the property 
described the vendor or mortgagor would hold it in trust for 
the purchaser or mortgagee, according to the terms of the 
contract. ... Apply these familiar principles to the present 
case; it follows that immediately on the new machinery and 
effects being fixed or placed in the mill, they became subject 
to the cperation of the contract, and passed in equity to the 
mortgagees, to whom Taylor (the debtor) was bound to make 
a legal conveyance, and for whom he, in the meantime, was a 
trustee of the property in question.”’ 


Lord Chelmsford went further. Rejecting Lord Campbell’s 
ruling in the court below that an assignment or mortgage of after- 
acquired property is ineffective in equity as well as at law unless 
confirmed by some “‘ new act,” he said "°: 


“ The judgment of Lord Campbell resting, as he says, upon 
Lord Bacon’s maxim, determines that some subsequent act is 
necessary to enable ‘ the equitable interest to prevail against 
a legal interest subsequently bona fide acquired.’ It is agreed 
that this maxim relates only to the acquisition of a legal title 
to future property. It can be extended to equitable rights 
and interests (if at all) only by analogy; but in thus proposing 
to enlarge the sphere of the rule, it appears to me that sufficient 

# attention has not been paid to the different effect and opera- 
tion of agreements relating to future property at law and in 
equity. At law property, non-existing, but to be acquired at 
a future time, is not assignable; in equity it is so. At law (as 
we have seen), although a power is given in the deed of assign- 
ment to take possession of after-acquired property, no interest 
is transferred, even between the parties themselves, unless 
possession is actually taken; in equity it is not disputed that 
the moment the property comes into existence, the agreement 
operates on it.” 


The difference between Lord Westbury’s and Lord Chelmsford’s 
reasoning is important. Lord Westbury conceived the mortgage of 


$1 (1862) 10 H.L.0. 211. 
82 (1862) 10 H.L.C. 218-220. 
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after-acquired property as creating a contract for the creation of a 
proper mortgage which equity will specifically enforce when the 
property is acquired, and because of the availability of specific 
performance, the mortgagor becomes a trustee of the property for 
the mortgagee, and the mortgagee’s proprietary rights thus 
obtained are binding on third persons. Lord Chelmsford, too, sees 
the original mortgage as a contract, but a contract which is self- 
executing as soon as the mortgagor acquires the property in ques- 
tion, so that whether the mortgagee could obtain an order of 
specific performance or not, he obtains equitable proprietary rights 
automatically. 

Lord Chelmsford’s view has on the whole prevailed in later 
cases. It was adopted in a later decision of the House of Lords *° 
where a trader assigned by way of mortgage all book debts ‘* due 
or owing or which may during the continuance of this security 
become owing ° to him, and then later became bankrupt. The 
book debts in question became due before the bankruptcy and the 
mortgagee had in fact given notice of the mortgage to the debtors, 
but the majority of the members of the House of Lords held that 
the mortgagee’s title prevailed over the claim of the trustee in 
bankruptcy simply on the ground that the equitable title to the 
debts passed to the mortgagee as soon as they became owing.” 
Lord Macnaghten, indeed, was at some pains to explain away Lord 
Westbury’s judgment in the earlier case as supporting this view.** 
An early decision ** cited by Lord Macnaghten ®" also lends support 
to Lord Chelmsford’s reasoning. In that case a clergyman had 
purported to charge any benefice he should thereafter acquire with 
repayment of a loan. He later acquired a benefice, but before he 
executed a confirmatory mortgage of it, a statute was enacted 
prohibiting the giving of security over benefices in the future. 
Lord Cottenham L.C. held that the lender had a valid equitable 
charge over the benefice as soon as it was acquired, and he rejected 
the suggestion that the lender’s rights depended on whether he 
could obtain specific performance of the clergyman’s promise to 
execute a legal mortgage, a remedy which was now clearly unavgjl- 
able because of the statutory prohibition. The only case which 
has cast doubt on Lord Chelmsford’s view is a House of Lords 
decision on appeal from Scotland.*® In that case a company Which 
was indebted to its bank obtained the release of a collateral security 
over its goods by promising to procure a debenture from another 
company as substituted security. The debenture was issued to the 
first company, but it was wound up before the debenture was 


23 Tatlby v. Official Recetver (1888) 18 App.Cas. 628. 

84 Lord Fitzgerald concurred on the ground that the mortgagee had perfected his 
title by giving notice of the mortgage to the debtors. 

45 (1888) 18 App.Cas. 647. 

° Metcalfe v. Archbishop of York (1886) 1 My. & Cr. 547. 

37 (1888) 18 App.Caa. 549. 

88 Bank of Scotland v. Macleod [1914] A.C. 810. 
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transferred to the bank. It was held that the bank had no claim 
to the debenture. The judgments in the House of Lords relied 
heavily on the need to preserve equality between creditors of a 
company in liquidation, and neither of the two House of Lords 
decisions in the English cases dealt with above was cited. Lord 
Kinnear did, however, comment that a dictum by Lord Westbury 
in another Scottish case *® that ‘f an obligation to do an act with 
respect to property creates a trust,” did not operate to perfect the 
bank’s title in the present case,*° and this, of course, amounts to a 
complete rejection of both Lord Westbury’s and Lord Chelmsford’s 
reasoning in Holroyd v. Marshall. It should be noted, however, 
that in the Scottish case, the company had not purported to 
mortgage the debenture to the bank, but had merely agreed to do 
so, and it may well be that Lord Chelmsford’s view that an equit- 
able interest passes immediately to the mortgagee on the acquisi- 
tion of the property by the mortgagor applies only when the 
transaction is expressed in the form of a mortgage and not in the 
form of a contract to execute a mortgage. 

The result of the equitable gloss on the effect of mortgages of 
after-acquired property is that until the mortgagor acquires the 
property the mortgagee has merely a personal contractual right 
against him, but when the property is acquired, an equitable pro- 
prietary interest immediately vests in the mortgagee, and the legal 
title, too, may be obtained by the mortgagor executing a supple- 
mental mortgage, or, in the case of goods, by delivering them to 
the mortgagee.*: The position of an equitable chargee of after- 
acquired property is precisely the same.” The protection afforded 
by equity is not complete, however, because the mortgagee’s equit- 
able proprietary interest may be overreached in favour of a subse- 
quent purchaser or mortgagee of the legal title who has no notice 
of the equitable interest,** and because so long as the mortgagee’s 
rights are purely contractual, they may be defeated by the mort- 
gagor becoming bankrupt and obtaining his discharge in bank- 
ruptey,*® or by the mortgagor merely becoming bankrupt, for the 
mortgagee’s contractual rights cannot ripen into an equitable 


p 

89 Fleeming v. Howden (1868) L.R. 1 H.L.8c. 372, 888. 

40 [1914] A.C. 328-825. 

41 The Bills of Sale Acta are disregarded in this article because they rarely 
affected companies carrying on commercial undertakings. Even before the 

Bills of Sale Act (1878) endment Act, 1882, s. 17 exempted debentures 
issued by incorporated companies, mortgages of goods by commercial concerns, 
whether incorporated or not, were usually exempted from the Acts under the 
provision of the Bills of Sale Act, 1854, s. 7 and the Bills of Sale Act, 1878, 
8. 4 which excluded from the definition of a bill of sale “' transfers of goods in 
the ordinary course of business of any trade or calling.” 

42 Hallas v. Robinson (1885) 15 Q.B.D. 288. 

43 Collyer v. Isaacs (1881) 19 Ch.D. 842 (a mortgagor of goods on certain 
remises and of ‘‘ all other goods .... which may at any time hereafter be 
rought thereon '’ became bankrupt, and acquired further goods which he 
brought on to the premises after his discharge in bankruptcy; held, the mort- 
gagee could not seize such goods as his contractual rights against the mort 
gagor ceased on his discharge in bankruptcy). 
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proprietary interest as against the mortgagor’s trustee in bank- 
ruptcy after the bankruptcy has commenced.‘* These considera- 
tions are of no importance in connection with floating charges on a 
company’ s property, however, for notice of the charge can be 
given by registering it at the Companies Registry,“ and it has 
been held that for reasons other than those applicable in a.bank- 
ruptey, a floating charge cannot attach to property which the 
company acquires after the commencement of its winding up.*® 


8. MORTGAGES UNDER THE COMPANIES CLAUSES CONSOLIDATION 
ACT, 1845 


One of the less obvious factors in the development of the floating 
charge was the form of mortgage sanctioned by the Companies 
Clauses Consolidation Act, 1845, for use by companies incorporated 
by statute.‘7 By such mortgages the company assigned to the 
mortgagee its ‘f undertaking and all future calls on shareholders 
and all the tolls and sums of money arising by virtue of ” its act of 
incorporation. The expression ‘‘ undertaking ”? was unhelpfully 
defined as ** the undertaking or works, of whatever nature, which 
shall by (the company’s act of incorporation) be authorised to be 
executed,” t8 and so it fell to the courts to decide to what property 
of the company the mortgage attached and what remedies a 
mortgagee had for the realisation of his security.*® 

Most statutory companies carried on public utility undertakings 
which the court was unwilling to allow mortgagees to break up by 
selling their assets piecemeal, and this reluctance undoubtedly 
coloured the interpretation which the court gave to the mortgagee’s 
security. Thus, in one such action where the mortgagees applied 
for the appointment of a receiver with power to break up and sell 
a railway company’s undertaking, Cairns L.J. rejected the applica- 
tion partly on the grounds of public policy, and partly because the 
mortgages of the company’s undertaking created a charge on it as 
an integrated whole and as a going concern. He said *°: 


‘“ Whatever may be the liability to which any of the 
property or effects connected with it (the company) may pe 
subjected through the legal operation and consequences of a 
judgment recovered against it, the undertaking, so far as these 


44 Re Jones, ex p. Nichols (1888) 28 Ch.D. 782 (a mortgagor of debts to accrue 
ın the future under a certain arrangement with a became bank- 
rupt; the mortgagee was acl a to be entitled ta oe ebts which became 


owing after the bankru 

45 Wilson v. Kelland riley S Cre Ch. "ade. 

46 Re Yagerphone Ltd. [1935] Ch. 89%. The floating charge becomes e specific 
charge on the assets owned by the company at the commencement of the 
winding up, and so cannot extend to assets acquired by ıt thereafter. 

47 Companies Clauses Consolidation Act, 1845, Sched. C. 

48 Ibid. s. 2. 

49 e Act of 1845 enabled mortgagees to apply to the magistrates for the 

appointment of a receiver of the company’s tolls and other money charged by 

° the mortgages (as. 58 and 54), but this remedy was little used. 

50 Gardner v. London, Chatham and Dover Ry. 67) 3 Ch.App. 201, 217. 
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contracts of mortgage are concerned, is, in my opinion, made 
over as a thing complete or to be completed; as a going 
concern, with internal and Parliamentary powers of manage- 
ment not to be interfered with; as a fruit bearing tree, the 
produce of which is the fund dedicated by the contract to 
secure and to pay the debt. The living and going concern 
thus created by the Legislature must not, under a contract 
pledging it as security, be destroyed, broken up, or annihilated. 
The tolls and sums of money ejusdem generis—that is to say 
the earnings of the undertaking—must be available to satisfy 
the mortgage; but in my opinion, the mortgagees cannot, 
under their mortgages, or as mortgagees—by seizing or calling 
on this court to seize, the capital, or the lands, or the proceeds 
of sales of land, or the stock of the undertaking—ceither prevent 
its completion, or reduce it into its original elements when it 
has been completed.” 

While the company’s concern was a going concern, then, the 
mortgagee’s rights were purely negative, namely, to prevent the 
company from distributing its income to its shareholders without 
first paying the interest due to the mortgagees and making provi- 
sion for the repayment of the capital of their loans. But the 
mortgagees nevertheless had a charge on and a proprietary interest 
in the assets of the company. Consequently, they could restrain 
a judgment creditor of the company from levying execution on its 
property so as to defeat their security,™ and when the company 
sold its undertaking ® or was wound up ™ so that it ceased to be a 
going concern, the mortgagees were entitled to repayment of their 
loans out of the proceeds of sale of its assets in priority to its other 
creditors. The inability of the mortgagees to have the company’s 
assets sold while it was a going concern was really only a restriction 
on their power to realise their security, and not a limitation on the 
extent of their security, despite the impression which the words of 
Cairns L.J. quoted above and other obiter dicta * might create. 
But the importance of the court’s decisions on the effect of these 
mortgages was that the mortgagee was put in substantially the 
same position as the modern debenture holder secured by a floating 
clfirge, and it is therefore not surprising that when companies 
incorporated under the Companies Acts sought to give subscribers 
of loan capital a security which would not interfere with the carry- 
ing on of the company’s business as a going concern, they 
consciously adopted the form of mortgage already in use by 
statutory companies.” 


51 Furness v. Caterham Ry. (1859) 27 i 358; Legg v. Mathtesom (1860) 2 
Gif TL. 2 Furness v. Caterham Ry. (supra). 

53 Re Glyn Valley Tramway Co. [1987] Oh. 4 465 

54 Hart v. Eastern Union Ry. (1852) 7 Exch. 246, 265; affirmed (1852) 8 Exch. 
116. 

55 The debenture in the first case in which the floating charge was recognised, 
Re Panama, New Zealand and Australian Royal Mail Co. (1870) 5 Ch.App. 
818, was in the form of a mortgage under the Act of 1845 although thè 
company was incorporated under the Companies Act, 1862. 
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This is not to say that in defining the rights of mortgagees of 
statutory companies the court was already recognising the floating 
charge, however. Thus, Cairns L.J. in the case cited above held 
that the mortgagees’ security did not extend to the proceeds of 
calls made on shareholders after the issue of the mortgages nor to 
property bought therewith unless the mortgages expressly charged 
uncalled capital.°® Again, in an action by unsecured bondholders 
of a statutory company who asserted that the Companies Clauses 
Consolidation Act, 1845, entitled them to the appointment of a 
receiver with power to realise the assets of the company in order 
to repay their loans, Lord Truro L.C., rejecting the contention, 
observed ^: 


** It is, however, said .. . that effect may be given to the 
plaintiff’s construction of the Act, by allowing the bond 
creditors or the mortgage creditors at any particular moment 
to assert their right, and that their right may be inchoate or 
in suspense until they have asserted it. But what a fraud it 
would be upon the general creditors to allow the company to 
contract largely upon the possession and apparent ownership 
of property, and then to give to the mortgage or bond creditors 
the opportunity of asserting their lien when probably the 
general creditors had allowed the company to obtain on credit 
the largest. portion of their stock. Such a right is not consis- 
tent with the general administration of justice, and with the 
safety and convenience of a commercial concern, which this to 
a great extent is.” 

Similar sentiments have been expressed since the floating charge 
became a recognised part of our legal system, but the importance 
of such sentiments when expressed in 1850 is that they indicate 
that the court was not yet deliberately moving toward a full 
recognition of floating securities. 


4, CONTRACTUAL Provisions LIMITING ree LIABILITY OF 
SHAREHOLDERS 


An even more problematical influence on the development of the 
floating charge was the provision inserted in companies’ contraets 
with the object of limiting the liability of their members for breach 
of contract to the assets which the companies owned. {n the 
absence of such a provision the members of unincorporated com- 
panies and of companies incorporated under the Joint Stock Com- 
panies Act of 1844 °° were personally liable for their companies’ 
debts and breaches of contract. With the advent of general limited 
liability © such contractual provisions became unnecessary and 
se Gardner v. London, Chatham and Dover Ry. (1867) 3 Ch.App. 201, 215. 
57 Russell v. Hast Anglian Ry. (1850) 8 Mac. & G. 104, 144. 
58 By Buckley J. in Re Alfred Melson and Co. [1906] 1 Ch. 841, 844-846, and in 
Re Crigglestone Coal Co. [1906] 2 Ch. 827, 890. 
97 & 8 Vict. o. 110 


0 By the Limited Liability Act, 1855, a company incorporated under the Act of 
1 could limit the liability of its members to the capital unpaid on their 
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disappeared, and although they undoubtedly had some influence 
on the form of the floating charge, it is impossible to assess 
accurately from the few cases decided during the time they were 
in use what influence they had in inducing the court to recognise 
the floating charge as an effectual security. 

The contractual provision limiting members’ liability was exten- 
sively used by insurance companies, and usually took the following 
form %; 


“ The capital stock of £ ... and other the stock, securities, 
funds and property of the company remaining at the time of 
any claim or demand made, unapplied and undisposed of and 
inapplicable to prior claims and demands shall alone be liable ” 
to meet claims on the policy, and no member shall be person- 
ally liable ** beyond the amount unpaid on his shares... nor 
longer than he shall retain the said shares.” 


In their anxiety to protect their shareholders, the draftsmen of such 
clauses overlooked the difficulties to which they gave rise in adjust- 
ing the rights of policyholders whose claims accrued on different 
dates. The clause was effective in that the policyholder could sue 
the company in debt only for the lesser of the amount for which 
he had insured and the value of the company’s assets at the date 
he demanded payment,®* but where one policyholder had made 
such a demand, the claim of another policyholder who made his 
demand later was further limited to the value of the company’s 
assets at the time less the amount payable under the first policy.™ 
In other words, the issue of policies in this form gave rise to claims 
for amounts which depended on the dates and erder in which they 
accrued, and although it was never expressly decided, it seems most 
likely that in a liquidation the several policyholders would also rank 
for payment in the order in which their claims accrued.“ Indeed, 
the court seems to have had this idea in mind when it held that 
the policyholder acquired a charge on the company’s assets at the 
date his claim accrued,® for if there were a succession of such 
charges, the claimants would rank for payment in that order. 


shares by adopting the word “limited "’ as the last word of its name and 

complying with certain other conditions. The Acts of 1844 and 1855 were 
replaced almost immediately by the Joint Stock Companies Act, 1856, the 
firat '' modern '’ Companies Act. 

61 See Re Athenaeum Life A Assurance Society, sx p. Durham (1858) 4 K. & J. 
517. 

¢2 Dawson v. Wrench (1849) 8 Exch. 859 

68 Hallett v. Dowdall (1852) 18 Q.B. 2, per Talfourd J. at p. 62. This case was 
an action by a polcyholder against a shareholder whose shares were only 
partly paid, but the same reasoning would have applied in an action against 
the company. Talfourd J.'s reasoning was accepted by Martin and Parke 
BB., Williams and Creswell JJ., concurred in Talfourd J's conclusions, and 
Platt and Alderson BB. dissented. 

èt The alternative possibilty, of course, was that although the dates and order 
of the claims determined their respective amounts, in & PE A they might 
all rank pari passu for payment out of the company’s assets 

65 Law v. London Indisputabls Life Poltcy Co. (1855) 1 K. & J. 228 ; onson v. 
M'Cretght (1858) 25 Beav. 272. 
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Admittedly, in one case ® Turner L.J. rejected the idea that policy- 
holders acquired a charge on the company’s assets and held that 
the provision in the policy merely determined the amount for which 
the policyholder could sue, but it is interesting to note that his 
reason for rejecting the concept of a charge was that if such charges 
attached to the company’s business, its undertaking would be 
paralysed, an outlook which clearly did not envisage the possibility 
of a floating charge. 

The significance of these cases in connection with the develop- 
ment of the floating charge is that, like the cases on the effect of 
mortgages under the Companies Clauses Consolidation Act, 1845, 
they illustrate the possibility of a company giving a general charge 
over its undertaking or assets which shall not be enforceable until 
some future time and which leaves the company free in the mean- 
time to manage its business and deal with its assets as it wishes. 
It is also significant that when the floating charge was. finally 
established, a form of words similar to that in the provision inserted 
in policies was held to create a floating charge.*’ 


5. Toe CoNSUMMATION 


After the decision of the House of Lords in Holroyd v. Marshall ° 
in 1862, the creation of a floating charge on the assets for the time 
being of a company became a possibility, and the decisions of the 
court on the effect of mortgages of the undertakings of statutory 
companies and of clauses in insurance policies making the com- 
pany’s assets solely answerable for claims thereunder, pointed the 
way for the realisation of this possibility. Business men and 
draftsmen must have apprehended the possibility promptly because 
mortgages and bonds began to appear during the 1860s which were 
secured by what we now recognise as floating charges. But judicial 
recognition was slow. Thus, when a company issued debentures in 
1859 charging “ all the lands, tenements and estate of the company 
and all their undertaking,’’ it was held in 1864 that the charge 
attached only to the fixed assets of the company at the date the 
debentures were issued, and did not extend to calls made gn 
shareholders thereafter nor to trade debts becoming due to the 
company thereafter. Likewise, in 1864 it was held that directors 
who were empowered by the company’s deed of settlemeht to 
mortgage its ‘f funds or property ”? could not mortgage its uncalled 
capital because the proceeds of calls made after the creation of the 
mortgages were not the property of the company at that date.7° 


66 Re State Fire Insurance Co. (18638) 1 De G.J. & & 634, 640. 

67 Re Florence Land and Publio Works Co., ew p. Moor (1878) 10 Ch.D. 580; Re 
Colonial Trusts Corporation, exw p. Bradshaw (1879) 15 Ch.D. 485. 

68 (1862) 10 H.L.C. 191. 

69 King v. Marshall (1864) 88 Beav. 565. 

70 Re British Provident Life and Fire Assurance Sccrety, Stanley's Case (1864) 

° 4 De GJ. & 8. 407, per Turner L.J. at p. 414. A further reason given by 
his lordship was that a mortgage of uncalled capital would be destructive of 
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Again, where a company issued debentures in 1865 whereby it 
charged the ** property belonging to us for the time being during 
the subsistence of this debenture with all the buildings on and 
stock on and connected with our said property and all the receipts 
and revenue to arise therefrom,” it was held in 1867 that the 
debenture holders obtained a specific mortgage on each item of 
property the company acquired as it acquired it, and the company 
eould only deal with such property with the consent of the deben- 
ture holders.” And in another case”? where a company issued 
debentures in 1865 by which it assigned its ** undertaking and real 
and personal estate °’ to the debenture holders, it was held in 1868 
that they acquired a charge on the assets owned by the company 
at the date the debentures were issued, but not on assets subse- 
quently acquired. 

But in 1870 the break with the former decisions came. A 
company had issued debentures in 1866 charging its ‘f under- 
taking ” with payment of the debenture debt. The Court of 
Appeal in Chancery held * that when the company was subse- 
quently wound up, the charge became a specific charge on the 
assets which it then owned, and so the debenture holders ranked 
for payment before the general! creditors. Giffard L.J. added, and 
here was the crux of the departure from the former decisions *: 


“c I take the object and meaning of the debenture to be this, 
that the word ‘ undertaking °’ necessarily infers that the com- 
pany will go on, and that the debenture holder could not 
interfere until either the interest which was due was unpaid, 
or until the period had arrived for the payment of his principal, 
and the principal was unpaid. I think the meaning and object 
of the security was this, that the company might go on during 
that interval, and furthermore, that during the interval the 
debenture holder would not be entitled to an account of mesne 
profits, or of any dealing with the property of the company 
in the ordinary course of carrying on their business. I do not 
refer to such things as sales or mortgages of property, but to 
the ordinary application of funds which came to the hands 
of the company in the usual course of business.” 


In 1878 and 1879 the Court of Appeal affirmed the decision of 1870, 
and held that debentures by which the company bound itself and 


the directors’ discretion to make calla when they thought necessary for the 
company’s benefit. Curiously enough, thie decision has survived the recogni- 
tion of the floating charge, and it is still necessary for the company to have an 
express power to auerigere e uncalled capital by its memorandum of association 
(Newton v. Debenture Holders of Anglo-Australian Investment Co. [1895] 
A.C. 244), and for the debenture to charge such uncalled capital a vehi (Re 
Streatham and General Estates Co. [1807] 1 Ch. 15) for a valid charge to be 
created thereon. 

72 Re Marine Mansions Co. (1867) L.R. 4 Eq. 601. 

72 Re New Clydach Sheet and Bar Iron Co. (1868) L.R. 6 Eq. 514. 

™ Re Panama, New Zealand and Australian Royal Mail Co. (1870) 5 Ch. App. 
318. 

74 Ibid. at p. 822. 
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“ all (its) estate, property and effects,” ™ or its ‘f real and personal 
estate,” 7 entitled the debenture holders to a specific charge on 
the assets of the company which it owned at the commencement 
of its winding up. In the former of these two cases Jessel M.R. 
reasoned that the charge created by the debentures could not be 
a specific charge on the company’s assets while it was a going 
concern, but must be a charge which becomes enforceable only 
when the company is wound up or when the debenture holders 
obtain the appointment of a receiver by the court. He said ”: 


‘¢ Here again I think when you look at the nature of the 
company, the duties the directors had to perform, and the 
terms in which the articles of association are couched, you 
may fairly arrive at the conclusion that it means this kind of 
security—that the bond or debenture shall be a security on the 
property of the company as a going concern, subject to the 
power of the directors to dispose of the property of the com- 
pany while carrying on its business in the usual course.... It 
is therefore inconsistent to suppose that the moment you 
executed a bond or debenture you paralysed the company and 
prevented it carrying on its business, for if you read the words 
to mean a specific charge on the property of the company, 
then . . . (although) the company is formed to build and to 
let and mortgage its property, you can neither lease nor 
mortgage without the assent of every individual bond or 
debenture holder... .” 

In the case of 1870 ™ the court had reserved the question whether 
a company which had created a floating charge could create a later 
specific mortgage of part of its property which would rank before 
the floating charge. In two later cases ™ it was held that if the 
company has power to borrow on the security of a specific mort- 
gage,” the creation of the mortgage is merely an exercise of its 
powers to which the floating charge is subject, and so when the 
company is wound up or the debenture holders obtain the appoint- 
ment of a receiver, the specific mortgage ranks for payment out of 
the property over which it was given before the floating charge. 


* 


6. THe THEORIES 


It was inevitable that in the early cases the court should congeive 
the floating charge to be one which attached to the property of the 
company for the time being, but which could not be realised until 
the company was wound up or the court saw fit to appoint a 


78 Re Florence Land and Publio Works Co., ex p. Moor (1878) 10 Ch.D. 580. 

6 Re Colonial Trusts Corporation, ex p. Bradshaw (1879) 15 Ch.D. 485. 

77 (1878) 10 Ch.D. 640-841. 

78 Moor v. Anglo-Italian Bank (1878) 10 Oh.D. 681; Re Hamilton's Windsor 
Ironworks Co., ex p. Pitman and Edwards (1879) 12 Ch.D. 707. 

79 Trading companies have power to borrow on the security of their prope by 
, implication of law (Re International Infe Assurance Society, Gibbs and W est's 
* Case (1870) L.R. 10 Eq. 812; General Estate and Monetary Co. v. Smith 
[1891] 8 Ch. 482), 
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receiver.°° Every new item of property which the company 
acquired became subject to the charge, but ceased to be subject 
to it when the company disposed of it. Thus, by a complicated 
process of addition and subtraction 1t was possible to arrive at the 
assets of the company at the date when the charge crystallised 
and became enforceable. It was an easy transition from this 
conception of the floating charge for the court to envisage the 
company’s right to manage its affairs and dispose of its property 
until crystallisation as a licence given to it by the debenture 
holders. This idea may have originated from the passage in Jessel 
M.R.’s judgment quoted above,” but it received a more concrete 
expression in later cases. On the other hand, three cases at least 
have rejected the idea of a licence,®* and have explained the nature 
of the floating charge in words such as those of Buckley L.J.: 


* A floating charge is not a specific mortgage of the assets, 
plus a licence to the mortgagor to dispose of them in the course 
of his business, but is a floating mortgage applying to every 
item comprised in the security, but not specifically affecting 
any item until some event occurs or some act on the part of 
the mortgagee is done which causes it to crystallise into a fixed 
security.” 

The difference of judicial opinion as to whether there is an 
implied licence given to the company is not a merely metaphysical 
one. It can result in different answers to problems concerning the 
rights of debenture holders. For example, if it is accepted that 
there is an implied licence, it must be subject to some limits, so 
that if the company proposes to dispose of its assets ultra vires ®t 
or so as to destroy the debenture holders’ security,’ the licence 
will be exceeded and the debenture holders may obtain an injunc- 
tion to restrain the disposition. On the other hand, if Buckley 
L.J.’s opinion quoted above is correct, the debenture holders may 
intervene only when they have obtained a specific charge on the 
company’s assets, and so their only remedy is to seek the appoint- 
ment of a receiver by the court, whereupon their floating charge 
will ecrystallise. Again, if the theory of an implied licence is 
dccepted, the licence will terminate on the company being wound 
up, and even though the debentures provide that the debenture 
debt*shall not become due nor the security become enforceable if 


80 For the occasions when a receiver will be appointed, see Halsbury’s Laws of 
England (8rd ed.), vol. 6, p. 508, and Pennington’s Principles of Company 
Law, pp. 827-829, 

81 Davey and Co. v. Willtamson and Sons Ltd. [1698] 2 Q.B. 194, per Lord 
Russell C.J. at p. 200; Re Borax Co., Poster v. Borax Co. [1890] 2 Ch. 180; 
Re Crompton and Co. Ltd., Player v. Crompton and Co. Ltd. [1914] 1 Ch. 
954, per Warrington J. at p. 964. 

82 Biggerstaff v. Rowatt's Wharf Ltd. [1896] 3 Ch. 98, per Kay L.J. at p. 105; 
Edward Nelson and Co. v. Faber and Co. [1908] 2 K.B. 607; Evans v. Rival 
Gramte Quarries Lid. [1910] 2 K.B. 979. 

83 Evans v. Rival Granite Quarries Ltd. (supra) at p. 999. ° 

84 Re Borax Co., Foster v. Borax Co. (supra). 

85 Hubbuck v. Helms (1887) 56 L.J.Ch. 588. 
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the winding up is merely for the purpose of amalgamation or recon- 
struction, the court will appoint a receiver in that event.** On thé 
other hand, if the concept of the licence is rejected, the court may 
allow the parties to make their own bargain about the events which 
shall cause the floating charge to crystallise and become enforce- 
able.’ Finally, if the theory of an implied licence is accepted, the 
licence cannot extend to dispositions of the company’s assets except 
in the ordinary course of its business, and since seizures of its assets 
by its judgment creditors cannot be of that nature, judgment 
creditors’ claims must always be deferred to those of the deben- 
ture holders.®® On the other hand, if there is no implied licence, 
judgment creditors who have completed their executions before 
the floating charge crystallises will have priority for payment out 
of the proceeds of the property they have seized simply because at 
the date of the executions the debenture holders could not have 
interfered to prevent them.®* 

The licence theory introduces an unnecessary complication into 
the law relating to floating charges, and is best rejected. If 
Buckley L.J.’s opinion quoted above is correct, it seems that the 
floating charge today occupies a position midway between the 
traditional mortgage and the Roman hypotheca. Unlike the tradi- 
tional mortgage, it is not a specific charge on the assets of the 
company at the date of its creation and on the assets later added 
thereto, subject to a licence of somewhat indeterminate extent for 
the company to dispose of such assets. On the other hand, unlike 
the Roman hypotheca, a floating charge does not merely create a 
right to take possession of assets which are ascertained on the 
occurrence of a specified future event. In practice, however, the 
difference between the floating charge and the hypotheca are 
minute, and probably amount to no more than that a debenture 
holder secured by a floating charge has an immediate proprietary 
interest in the property owned by the company from time to time,” 
whereas the rights of a lender secured by an hypotheca are basically 
contractual, and although he may recover possession of. the pro- 
perty subject to the hypotheca, he will acquire a proprietary 
interest therein only by foreclosing. 

Rosert R. Pznnineton.* 


86 Re Crompton and Co. Ltd., Player v. Crompton and Co. Ltd. (supra). 

87 Davey and Co. v. Williamson and Sons Lid. (supra) as explained by Buckley 
L.J. in Evans v. Reval Granite Quarries Ltd. (supra) at p. 1000. 

88 ha | and Co. v. Williamson and Sons Lid. (supra). 

89 See Re Opera Lid. [1891] 8 Ch. 260; Norton v. Yates [1908] 2 K.B. 746. 

#0 Thus, a contract for the creation or transfer of a floating charge over land 
must be evidenced by a written memorandum signed by the ps to be 

+ charged in order to satisfy the Law of Property Act, 1925, s. 40 (Driver v. 
Broad [1803] 1 Q.B. 589). 

* LL.B.(B’ham.); Solicitor; Reader at the Law Society’s School of Law. 


THE SOVEREIGNTY OF THE IMPERIAL 
PARLIAMENT 


EVER since 1981 it has been a matter of doubt whether section 4 
of the Statute of Westminster + has had the effect of binding the 
Imperial Parliament to legislate in a particular manner if such 
legislation is to take effect as part of the law of a dominion, or 
whether the section does not bind Parliament but merely repre- 
sents a solemn way of declaring a constitutional convention. [If 
the former view is accepted, the traditional theory of parliamentary 
sovereignty has to be substantially modified; it is clearly incom- 
patible with parliamentary sovereignty regarded as an absolute and 
unchanging Grundnorm of the British legal system and constitution 
(and of most of the Commonwealth legal systems and constitutions 
also). On this account, therefore, the general tendency of con- 
stitutional lawyers is to reject the interpretation of section 4 which 
requires Parliament as a matter of law to act in a particular way 
for any particular purpose. 

Typical of the traditional approach is the famous passage from 
Viscount Sankey’s advice in British Coal Corporation v. R.? where 
he says, ‘* It is doubtless true that the power of the Imperial 
Parliament to pass on its own initiative any legislation that it 
thought fit extending to Canada remains in theory unimpaired; 
indeed the Imperial Parliament could, as a matter of abstract law, 
repeal or disregard section 4 of the Statute.”’ 

Leaving aside questions of constitutional convention or political 
expediency, this has been treated as infallible judicial support for 
the traditional theory of parliamentary sovereignty referred to 
above. Thus it is said that by virtue of its sovereignty the 
Imperial Parliament may, by ordinary process of legislation and 
without regard to the provisions of section 4 of the Statute of 
Westminster, 1981, legally repeal the Statute of Westminster; or 
that legislation clearly purporting to extend to a dominion would, 
in the eyes of English law, be treated as so extending, whether or 
not the recital prescribed by section 4 appeared therein; or that the 
enactment of legislation in disregard of section 4 would by implica- 
tion repeal section 4.° 


1 ‘No Act of Parliament of the United Kingdom passed after the commence- 
ment of this Act shall extend, or be deemed to extend, to a Dominion as part 
of the law of that Dominion, unless it is expressly declared in that Act that 
that Dominion has requested, and consented to, the enactment thereof." 

2 [1985] A.C. 600, 620. 

8 Of. K. O. Wheare, The Statute of Westminster and Dominion Status, Chap. 
VI, 8; H. W. R. Wade, ‘ The Basis of Legal Sovereignty '’ (1955) C.L.J. 
172. 
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Such a viewpoint disregards the terms of section 4 of the 
Statute of Westminster, which refers to legislation of the Imperial 
Parliament extending to a dominion so as to form part of the law 
of that dominion. And unless the legislation in question “s treated 
by the courts in the dominion concerned as part of its law it 
cannot be said to have extended to that dominion, whatever its 
effect in English municipal law may be.* 

However, this question, along with the associated question of 
the effect of imperial legislation enacted before the passing of the 
Statute of Westminster, 1981, has recently been considered by the 
High Court of Australia in Copyright Owners Reproduction Soctety 
yv. E.M.I. (Australia) Pty., Ltd.’ 

The point arose in the following way. The (Imperial) Copy- 
right Act, 1911, was adopted as part of the law of Australia by 
section 8 of the (Australian) Copyright Act, 1912, which provided 
that ‘ The British Copyright Act, a copy of which is set out in 
the Schedule to this Act, shall . . . be in force in the Common- 
wealth.” This was later interpreted as meaning that the 1911 Act 
was in effect in Australia as an Imperial Act and not by virtue of 
the legislative power of the Commonwealth Parliament. By 
section 19 (8) it was provided that royalties should be paid on 
gramophone records at the rate of 5 per cent. of their retail price; 
it was further provided that if it appeared to the Board of Trade 
that 5 per cent. was no longer equitable the Board might, after 
due inquiry, vary the rate of royalty, but that such variation 
should not take effect until confirmed by Parliament. 

In 1928 such an inquiry took place, and the Board of Trade 
made an order increasing the royalties under section 19 (8) to 64 
per cent.; this was later confirmed by the Imperial Parliament by 
the Copyright Order Confirmation (Mechanical Instruments: 
Royalties) Act, 1928.7 This (being a Provisional Order confirma- 
tion) was a private Act of Parliament; it did not mention Australia, 
or indeed any other of the three self-governing dominions, twenty- 
five other British possessions and eighteen protectorates ‘to which 
the 1911 Act then applied. It provided that the order of the 
Board of Trade was thereby confirmed ‘* and all the provisions 
thereof shall have full validity and force.” The contemporary 
opinion of Sir Robert Garran, then Solicitor-General of Australia, 
and of the Comptroller of the Industrial Property Department of 
the Board of Trade in England was that the 1928 Act did not apply 
to the self-governing dominions,’ 


4 English municipal law is suggested, because there is no such thing as United 
gdom municipal law; but in fact there 1s no reason why legislation, 

intended to take effect in a dominion, but failing to do so, should have any 
effect in the United Kingdom at all. 

5 (1958) 32 A.L.J.R. 306. 

$ The Gramophone Co., Lid. v. Leo Feist, Lid. (1928) 41 C.L.R. L 

718 & 19 Geo. 5, e. Hi. 

8 Bee 32 A.L.J.R. at p. 808. 
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On June 1, 1957, the Copyright Act, 1911, was repealed, so far 
as it affected the United Kingdom, by section 50 and the Ninth 
Schedule to the (U.K.) Copyright Act, 1956. It had obviously 
occurred to the draftsman of the Bill that the 1911 Act was still 
in force elsewhere in the British Commonwealth and a clause was 
theréfore included, as clause 41 of the Seventh Schedule, to the 
following effect: 


“ In so far as the [1911] Act .. . forms part of the law of 
any country other than the United Kingdom at a time after 
that Act has been . . . repealed in the law of the United 
Kingdom, it shall, so long as it forms part of the law of that 
country, be construed and have effect as if that Act had not 
been so repealed.”’ 

This clause was not expressed to be enacted at the request and 
with the consent of the Parliament of the Commonwealth of 
Australia. 

The present action had been brought for a declaration that the 
rate at which royalties were payable in respect of a gramophone 
record of a musical work, entitled *‘ Springtime in Victoria,” was 
6} per cent. The following two questions were raised: 

(1) What was the effect (if any) of the 1928 Act upon the law 

of Australia? 

(2) What was the effect (if any) of clause 41 of the Seventh 

Schedule to the 1956 Act upon the law of Australia? 
It will be seen that both questions bring in issue the power of the 
Imperial Parliament to legislate for the dominions, the first before, 
the second after, the Statute of Westminster, 1981.° 

On the question of the applicability of the 1928 Act, the High 
Court held by a majority (Dixon C.J., McTiernan and Taylor JJ.; 
Menzies J., diss.) that the Act did not apply to Australia. Dixon 
C.J. and McTiernan J. (with whom Taylor J. agreed but without 
giving reasons) both conceded that the 1928 Act was a true legis- 
lative Act and not a mere confirmation of the Board of Trade,” 
but held that it was a strong convention that the concurrence of a 
dominion must be obtained before the Imperial Parliament legis- 
Fated for it, even before 1981; this convention gave rise to a rule 
of construction that, in the absence of evidence of a dominion’s 
concurrence, the Act of the Imperial Parliament was not intended 
to extend to such dominion. ‘** The rule of construction that 
found its source in the political and constitutional relations 
between the United Kingdom and the Commonwealth of Australia 
before the Statute of Westminster would raise a presumption that 
the Act of 1928 was not intended to operate of its own force in this 


9 The Statute of Westminster, 1931, was adopted by the Commonwealth of 
Australa in 1942 (Act No. 56 of 1942), the adoption to date back to the 
commencement of the Statute in 1981. 

10 This was based partly on the emphatic words of the 1928 Act, and part 
on the fact that it was arguable that the Board of Trade had exceeded the 
powers conferred by s. 19 (8) (proviso) of the 1911 Act. 
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country [viz., Australia]. Needless to say, it is a rule of con- 
struction which this court would be expected to apply.” =| Dixon 
C.J. added that the Imperial Parliament could not be supposed to 
intend that, in exercising the procedure by way of Provisional 
Order following an inquiry in England, it was altering the law 
relative to the payment of royalties in Australia. This supposition 
was strengthened by the fact that the Act of 1911 had itself been 
brought into force in Australia by an Act of the Commonwealth 
Parliament. 

Menzies J. dissented on the ground that, since the Act of 1911 
had been brought into force by the (Australian) Copyright Act, 
1912, s. 8, the Commonwealth Parliament had concurred in the 
grant of the powers, to alter the rates of royalty, contained in 
the proviso to section 19 (8) of the 1911 Act. He therefore took 
the view that the United Kingdom Parliament had, in passing the 
1928 Act, validly exercised a power to alter Australian law, not 
by virtue of any sovereign authority, but as the authorised delegate 
of the Commonwealth Parliament.’ 

There remained the second question, namely, what was the 
effect of clause 41 in Schedule VI to the 1956 Act? Dixon C.J. 
(with whom Taylor and Menzies JJ. agreed, McTiernan J. expres- 
sing no opinion) held that in the absence of a declaration in the 
1956 Act that the Commonwealth of Australia had requested or 
consented to its enactment, the repeal of the 1911 Act did not, 
because of section 4 of the Statute of Westminster, extend to 
Australia. He added that ‘“‘ in view of section 4 of the Statute of 
Westminster [clause 41 of the Seventh Schedule] does not operate 
in point of law in Australia, and what its operation in the United 
Kingdom can be in point of fact it is difficult to see.” ** In other 
words, the 1911 Act remains law in Australia, not because of the 
saving in clause 41 but simply because no competent authority has 
repealed it. 

Accepting this decision, it is submitted that the following points 
have been established: 

(1) Even before the Statute of Westminster, it was a legal rule 
of construction that legislation of the Imperial Parliament 
should not, in the absence of the concurrence of the 
dominions concerned, be presumed to extend as law to the 
self-governing dominions. It is to be noted that even 
Menzies J. did not regard the 1928 Act as affecting Aus- 
tralia by reason of any sovereign authority in the Imperial 
Parliament. 

(2) Since the Statute has become part of the law in the 


12 Per McTiernan J., 82 A.L.J.R. at p. 810. 

12 Per Menmes J., 82 A.LJ.R. at p. 314. (Cf. the New Zealand Loans Act, 
1982 (N.Z.), which in a similar way delegated a power of disallowance to the 

° Sovereign acting on the advice of the Imperial Government.) 

13 Per Dixon C.J., 82 A.L.J.R. at p. 306. 
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dominions, it is a rule of law in those countries that pur- 

ported legislation of the Imperial Parliament intended to 

— apply to them must bear the specified earmark—a recital 

that the request and consent of the dominion has been 
obtained—otherwise that legislation will not take effect as 
law there. Clause 41 was clearly intended to apply to 
Australia, but, in the absence of the recital required by 
ee section 4 of the Statute of Westminster, it was a mere 

j nullity. The fact that the result would have been the same, 

if clause 41 had been accepted as law, is irrelevant; it is 

clear that the law of Australia would remain unaffected 
whatever clause 41 said. 

e From these conclusions three further corollaries may be drawn by 

inference : 
(8) The disregard by the Imperial Parliament of section 4 of 

r the Statute of Westminster when enacting clause 41 of the 
Seventh Schedule to the 1956 Act has not, so far as Aus- 
tralia is concerned, resulted in the implied repeal of section 
4. In fact, section 4 stands and the clause which failed to 
conform has been disregarded. 

(4) Section 4 (or indeed any other part of the Statute of 
Westminster) can be repealed by an Act of the Imperial 
Parliament only if such Act complies with the formal 
requirements of section 4 itself. 

This is because any legislation of the Imperial Parlia- 
ment (whether affecting copyright or anything else) intended 
to take effect as law in a dominion must conform to the 
requirements of section 4. But the Statute of Westminster, 
1981, is concerned exclusively with matters affecting the 
dominions and its repeal (if it is to be meaningful) must 
therefore extend to the dominions. Hence an Imperial Act, 
to effect such a repeal, must bear the declaration required 
by section 4.74 

(5) Although the foregoing may represent primarily the reason- 
ing of a court in the dominions, it is submitted that the 
same conclusion should be reached by a court sitting in the 
United Kingdom. 

j Legislation by the Imperial Parliament affecting the 
Statute of Westminster, 1981, must affect the law of the 
dominions concerned. But the law of (say) Australia does 
not differ according to whether it is considered in an Aus- 
tralian or an English court; Australian law is that which 
the Australian court would apply (regardless of whether the 
legislature is at Westminster or Canberra) and the English 
court applying Australian law must follow suit. Hence, if 


14 Cf. the present writer's ‘‘ The Sovereignty of Parliament Today” (1988) 10 
niversity of Toronto L.J. 54, 70, where this proposition is discussed in the 
general context of parliamentary sovereignty. 


THE MODERN LAW REVIEW Vor 28 


it be the law of Australia that purported legislation intended 
to affect Australian law is of no effect because of its failure 
to conform with section 4 of the Statute of Westminster, 
then this also is the rule to be applied in the United 
Kingdom. 

Hamsa R. Gray.* 


* Professor of Law, University of Canterbury, Christchurch, New Zealand. 
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GENERAL PRACTICE IN INDUSTRY 


In actions brought by employees for negligent failure to provide a 
safe system of work, employers frequently introduce evidence that 
theirs was a system which customarily prevailed in that particular 
industry. The issues of the admissibility, relevance and effect of 
such evidence which then arise have produced different answers in 
the cases which have dealt with them, but clarification has 
recently been provided by the House of Lords in Cavanagh v. 
Ulster Weaving Co., Ltd. The aim of this paper is to deal with 
these issues. 


THe DUNEDIN FORMULA 


One of the early cases to raise such issues was Morton v. William 
Digon Ltid.? A miner sued his employers alleging negligence in 
failing to take precautions against the fall of coal from the top of 
the shaft into the space between the side of the shaft and the edge 
of the cage. Lord President Dunedin said: 


‘< Where the negligence of the employer consists of what I 
may call a fault of omission, I think it is absolutely necessary 
that the proof of that fault or omission should be one of two 
kinds, either to show that the thing which he did not do was a 
thing which was commonly done by other persons in like cir- 
cumstances, or to show that it was a thing which was so 
obviously wanted that it would be folly in anyone to neglect to 
provide it.’’ 3 

This formula, although “‘ stated with all the Lord President’s 
trenchant lucidity,” 4 has been the cause of much difficulty in 
subsequent cases. In the first place it revives nineteenth-century 
notions when it talks about ‘f omissions,” and necessitates the 
drawing .of the difficult distinction between misfeasance and non- 
feasance. Secondly, by talking in terms of ‘f folly ’’ instead of 
“«<« reasonable care,” it tends to increase the plaintiff’s burden in this 
type of case. 


More RECENT Cases 


Paris v. Stepney Borough Council® has some relevance to the 
present discussion, since it was there argued by the employers that 
reasonable care, as reflected in customary practice, did not require 
the provision of goggles for workmen with normal sight, therefore 
they were not negligent in failing to provide goggles for a one-eyed 


1 [1959] 8 W.L.R. 262. 
21909 8.C. 807. 

8 Ibid. 809. . 
4 Per Lord Normand, Paris v. Stepney B.C. T1951] A.C. 867, 882. 

5 [1981] A.C. 367. 
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workman. There, however, the House of Lords was able to avoid 
the problem by pointing out that whether or not it was negligent to 
fail to provide goggles for normal workmen—as to which custom 
might have relevance—it was negligent to fail to make such provi- 
sion for the one-eyed workman.’ 

In Morris v. West Hartlepool Steam Navigation Co. Ltd., ‘the 
plaintiff, an inexperienced seaman, claimed damages for injuries he 
sustained in falling thirty or forty feet down an uncovered and 
unfenced *tween deck hatch. The defence to this action was that, 
in doing as he did, the master was merely following the invariable 
practice adopted at sea within the experience of witnesses, which 
covered a period of some forty years, during which time no accident 
of this nature had occurred. Whether the practice was good or 
bad, it was argued, the defendants were entitled to rely upon it. 

The House of Lords, by a three to two majority, decided in 
favour of the employee, reinstating the decision of the trial court. 
In doing so, they tended to favour the view that evidence of 
conformity to custom is admissible, although not conclusive, evi- 
dence of due care. But once again the case cannot be regarded 
as clear authority for this view. In order for custom to have any 
significance in this type of case, the circumstances in the places as 
to which evidence of such custom is given must be similar to those 
prevailing in the defendant’s place of business. In this case, the 
House of Lords did not appear to be satisfied as to the similarity 
of circumstances—in the case of most ships, it seemed to be 
unusual to send men to the tween decks after cleaning and repair- 
ing was finished, and in any event the hatch covers would usually 
be replaced, whereas in this particular type of ship it was not 
practicable to replace the hatch covers because a ‘‘ feeder ” used 
for loading grain was placed across the hatch.® Although therefore 
they cannot be regarded as forming part of the ratio decidendt, 
there are some useful statements in the speeches on the question of 
the effect of evidence of practice. Lord Cohen expressed the view 
that 

“ when the court finds a clearly established practice ‘ in likę 
circumstances ° the practice weighs heavily in the scale on the 
side of the defendant and the burden of establishing negli- 
gence, which the plaintiff has to discharge, is a heavy one,” ® 


Tue CavaNnaGH CASE 


The question of the effect of evidence of practice “ in like circum- 
stances,” which the courts had hitherto been able to avoid, was 
Te raised in Cavanagh v. Ulster Weaving Co. Ltd. 


See especially the speech of Lord MacDermott, ibid. at pp. 390-301. 
t [1956] A.C. 552, 
A Bee ibid. at p. 574 (per Lord Reid); at p. 576 (per Lord Tucker); at p. 579 
pien Fis h ). 
ms (1060) ‘3 PLR. 262. 
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The plaintiff was working on the roof of his employer’s factory, 
and it was his job to bring up buckets of cement, each weighing 
three stone. The roof consisted of a series of transverse ridges, 
each with one aspect slated and the other glazed. There was a 
gangway of planks laid across the transverse ridges. The plaintiff 
moved along this gangway until he came to a particular ridge, then 
proceeded to move down the slated aspect to the gutter between 
that ridge and the next, by means of a roof ladder placed there for 
the purpose. This ladder, about 11 feet long, lay flat against the 
slated aspect, which was 9 feet 6 inches in length, with one end in 
the gutter and the other projecting a foot or so beyond the ridge 
tiles. In view of the thickness of the ladder and rungs, the upper 
surface of each rung was about 2 inches from the slates. The slope 
of the slated aspect, and therefore of the roof ladder, was one of 87 
degrees to the horizontal. As he was carrying a three-stone cement 
bucket, and had only one free hand, it was the habit of the plaintiff 
to descend the roof ladder facing the glazed aspect of the next ridge 
and with his back to the slates on which the ladder was placed. 

In the morning of the day of the accident, the plaintiff had been 
wearing shoes, but it became wet in the gutters and the foreman 
had given him a pair of rubber boots to wear instead. These he 
had on when injured. On getting to the roof ladder the plaintiff 
left his bucket down on the plank gangway and stepped on to the 
second or third rung of the ladder. Then he turned and picked up 
the bucket, whereupon his feet slipped from under him, and he 
went cascading down the ladder to the glazed aspect of the next 
ridge, breaking the glass and sustaining serious injuries. 

The plaintiff alleged negligence—giving evidence as to the desira- 
bility of a handrail—and breach of statutory duty against the 
defendants. In framing the former allegation, with which we are 
concerned, the plaintiff did not allege that the defendants were 
negligent in that the system adopted by them was contrary to the 
general practice of the trade. At the trial, however, the defendants 
called as: an expert a civil engineer who was asked the question: 
é‘ How far does this set-up accord with good practice? °’ He 
answered: ‘‘ For this type of access to building work I would say 
that it is perfectly in accord with good practice. I have very 
considerable experience of such work on roofs for over twenty 
years.” Nevertheless the trial Judge left detailed issues to the jury, 
which found in favour of the plaintiff. 

The central issue with which this paper is concerned was neatly 
raised in that the Court of Appeal in Northern Ireland had 
accorded conclusive effect to the evidence of practice, in allowing 
the defendant’s appeal and setting aside the jury’s verdict. 
Accepting the Dunedin formula, Curran L.J. thought the evidence 
of conformity to practice was ‘f clearly relevant and once it às 
established it is my opinion that a finding by the jury that it was 
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folly in the defendants to neglect to provide something else cannot 
be justified.’’ ** 

The House of Lords reversed the intermediate court, holding 
that the trial judge had properly left the issue to the jury, since 
evidence of conformity to custom is not conclusive of due care. 
As Viscount Simonds put it, ‘f the error of the majority of the 
[Court of Appeal] lay in treating as conclusive evidence which is 
not conclusive, however great its weight... .’??* Lord Tucker, 
after expressing his agreement with the proposition stated by Lord 
Cohen in Morris’s case,** also held that the Jury’s verdict should 
not have been disturbed. 

The case also contains some interesting and useful passages dis- 
cussing the Dunedin formula. Lord Normand in Paris v. Stepney 
B.C.** had said that the formula ‘f does not detract from the test of 
the conduct and judgment of the reasonable and prudent man.” 
Further support was given to this view in the speeches of Lords 
Keith and Somervell. In the view of the former, ‘‘ The ruling 
principle is that an employer is bound to take reasonable care for 
the safety of his workmen and all other rules or formulas must be 
taken subject to this principle.’’ ** 

The latter passage is typical of much of the discussion in the 
Cavanagh case. In emphasising the inconclusive effect of evidence 
of conformity to practice, the House of Lords seems to have gone 
to the opposite extreme of minimising the importance of evidence of 


11 Quoted in Lord Tucker's speech, ibid. at p. 270. 
12 Ibid. at p. 267. - 
18 Supra, note 9. 
14 [1951] A.O. 887 at p. 882. 
15 [1959] 3 W.L.R. da2 at p. 2378; of. tbid. at p. 274, per Lord Somervell. 
Several members of the House criticised the use of the words “' omission " 
(‘‘In the sphere of negligence, in the relationship of master and servant, I 
find the borderline between acts of omission and acts of commission very 
fine... ,'' ibid. at pp. 272-278, per Lord Keith) and "foly (‘In an 
case the formula seems to suggest, though this cannot have been intended, 
that if a plaintiff calls no evidence of practice he must establish folly in order 
to make out a prima facie case. In my view it would be unfortunate 1f 
courts had to consider what amounted to folly . . . ,’" ibid. at p. 274, per 
Lord Somervell. Cf. tbid. 278, per Lord Keith; ibid. 270, per Lord Tucker 
and cf. Lord Cohen’s opposition of ‘* folly ’’ and ‘‘ reasonable and prudent’ 
in Morris's Case [1956] A.C. 652, 579). With this critiasm of the word 
‘folly '' and the formula generally, compare the stronger language of the 
Australian High Court in Hamilton v. Nuroof (W.A.) Pty., Lid. (1958) 96 
C.L.R. 18, 26: ‘‘ Trenchantly lucid and very useful as Lord Dunedin's 
emphatic warning may be it 1s not the language of the common law, which 
does not speak of ' folly,’ but of a failure in reasonable care for the safety of 
the workman and does not attempt in advance to reduce possible situations 
‘absolutely ’ to two categories "’ (per Dixon O.J. and Kitto J.). And ef. the 
earlier antipodean criticism ın Donohue v. Unton S.S. Co. of New Zealand, 
Ltd. [1961] N.Z.L.R. 862, 879: ‘* An ordinarily prudent employer does not 
provide only against obvious dangers. If he is an employer... if is his duty 
to take thought for the pre of his workmen, and take such precautions as 
reasonable consideration of the probable dangers would suggest. It is not 
only the obvious he has to guard against, nor has it been generally stated 
*that he is to ke judged by the standard of what it would be foolish not to do. 
In my view the word ‘foohsh' understates his duty’? (per Fair A.C.J., 
dissenting). 
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custom. Such passages savour of the argument that since evidence 
of practice only leads to an inquiry as to the reasonableness of the 
practice, which is tested by the same standard of the reasonable 
man as are cases where no such evidence is introduced, this type of 
evidence is completely redundant.*® They therefore form a con- 
venient point of departure into a discussion of the usefulness and 
relevance of evidence of practice. 


RELEVANCE OF EVIDENCE oF CONFORMITY TO PRACTICE 


Ever since Vaughan v. Menlove, it has been clear that English law 
takes an objective approach to the question of reasonable care. 
One who is involved in an automobile accident cannot effectively 
assert that his reaction time is below average. At least in relation 
to conduct and abilities required by law in carrying out 
day-to-day tasks, reasonable care is equivalent to average care. 
This has led some to think that evidence of custom should be con- 
clusive in favour of the defendant, since it shows that he took 
‘* average care ’’ in relation to the practice in question.!8 But in 
these cases we are not concerned with current activities and the 
failure of an individual to measure up to average abilities in per- 
formance, so much as with the failure to introduce a precaution 
which would render safer a whole series of activities involved in an 
industry. In competitive industrial situations, where the employer 
is tempted to cut costs, we cannot allow industry to set its own 
standards. To give conclusive effect to conformity evidence would 
have this effect. Yet such evidence does have practical signifi- 
cance; it is not completely redundant. 

Professor Clarence Morris suggests that conformity evidence has 
a threefold relevancy.” 

In the first place, such evidence shows the impact on the indus- 
try which a decision in favour of the plaintiff will have. It is true 
that “f neglect of duty does not cease by repetition to be neglect of 
duty,” 7° and that it is possible for the whole industry to be negli- 
pent, but when sympathetic juries tend to favour plaintiffs at the 
expense of wider issues, it is also right that they should be 
reminded that these are in the nature of test cases, and that the 
imposition of liability on the defendants will require the whole 
industry to revise their system. This thought seems to have 


18 Cf, Morris, ‘‘ Custom and Negligence '' (1942) 42 Col..R. 1147, 1155. 

17 (1887) 8 Bing.N.C. 468. 

18 e.g., Wright v. Cheshire C.C. [1952] 2 All E.R. 789 at p. 792 (per Singleton 
L.J.) and ibid. at p. 705 (per Birkett L.J.). Cf. the attitude of the Court of 
Appeal in Northern Ireland in the Cavanagh case, and that of Lord Morton 
of Henryton, as reflected in his dissenting speeches, particularly in Pars v. 
Stepney B.C. [1961] A.C. 867 at p. 887. 

19 See his ‘* Custom and Negligence ©” (1942) 42 Col.L.R. 1147. 

20 As Lord Tomlin happily put it in another context; see Bank of Montreal a 
Dominion Guarantee Co. [1980] A.C. 659, 666. 
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affected much of the judicial discussion of the importance of con- 
formity evidence, and there are cases where it has been the subject 
of express emphasis. Lord Reid has said, for example: 


“ A plaintiff who seeks to have condemned as ‘unsafe a 
system of work which has been generally used for a long time 
in an important trade undertakes a heavy onus: if he is right it 
means that all, or practically all, the numerous employers in 
the trade have been habitually neglecting their duty to their 
men...’ 21 


Secondly, one of the various factors which determine the 
measure of care required by the law ?? is that of the feasibility of 
alternative conduct. Where technical crafts are concerned, the 
fact that the defendant’s colleagues have failed to devise or imple- 
ment a safer system may suggest that alleged precautions are 
impracticable, and prevent the jury from lightly finding that the 
defendant should have taken greater care. This explains why in 
all of these cases the courts have been careful to advert to the 
feasibility of greater caution. 

In Paris v. Stepney B.C., Lord Oaksey observed that it 
was “a simple and inexpensive precaution to take to supply 
goggles... .”’ 

In General Cleaning Contractors Lid. v. Christmas,** after con- 
cluding that the defendants had not been proved to be negligent in 
failing to provide ladders or safety belts for their employees, Lord 
Tucker dealt with the question of feasible precautions: 


‘“ My Lords, I have felt considerable doubt on this matter. 
It is true that in some cases there may be precautions which 
are so obvious that no evidence is required on the subject, but 
in a case like the present it is eminently desirable before con- 
demning a system in general use that it should be clearly 
established by evidence that some other and safer system is 
reasonably practicable and that its adoption would have 
obviated the particular accident which has occasioned damage 
to the plaintiff. The provision of a block or wedge for insertion 
in defective windows would not, on the plaintiff’s evidence, 
have prevented this accident, since he had not discovered that 
the window in question was in any way defective and accord- 
ingly would have had no occasion to use the wedge, unless he 


21 In General Cleaning Contractors, Lid. v. Christmas [1958] A.C. 180, 192. 

22 Lord Normand has mentioned three: ‘‘To guard against possible misunder- 
standing ıt may be well to add here that the seriousness of the injury or 
damage risked and the hkelhood of its being in fact caused may not be the 
only relevant factors. For example, Asquth L.J. in Daborn v. Bath Tram- 
ways Motor Co., Ltd., pointed out that it is sometimes necessary to take 
account of the sg ae of not assuming the risk '’ (Paris v. Stepney B.C. 
[1951] A.C. 867, 882). 

238 [1951] A.O. 867, 885. 

24 [1953] A.C. 180, 198. The other members of the House revealed similar 
diffidence on the matter, but ultimately took the view that the judgment in 

e favour of the plaintiff should be phoi on the basis of the failure to provide 
, wedges or blocks, these being reasonably practicable and feasible precautions; 
cf. tbid. at p. 198, per Lord Reid. 
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hed been instructed that wedges must be used in all windows 
of this type whether defective or not.” 


In Morris v. Hartlepool Steam Navigation Co. Ltd., Lord 
Reid commented that: 


“* the consequences of any accident were almost certain to 
be serious. On the other hand, there was very little difficulty, 
no expense and no other disadvantage in taking an effective 
precaution, ...” 


Thirdly, conformity evidence sharpens the requirement that the 
plaintiff prove negligence by showing that the defendant could not 
have learnt how to avoid such an accident from the example set by 
other members of his industry. 

There is another way in which evidence of custom may be rele- 
vant: when combined with evidence of rarity of accidents, such 
evidence proves the customary practice to be innocuous. In order 
for a defendant to be held liable in a negligence action, his conduct 
must be shown to have a tendency to cause harm, or to be fraught 
with a reasonable probability of injury,” before any questions of 
foreseeability are canvassed.?7 Custom evidence combined with a 
showing of rarity of injury indicates that the practice is not even 
dangerous.** This use of evidence of practice has been mentioned 
in some of the cases. For instance, in Morris’s case, Lord Reid 
observed : 


‘¢ Tt was argued that, whether the practice of leaving the 
hatches unprotected was good or bad, the respondents were 
entitled to rely on it because it had gone on a long time and 
no one had heard of an accident arising from it. I would agree 
that, if a practice has been generally followed for a long time 
in similar circumstances and there has been no mishap, a 
reasonable and prudent man might well be influenced by that, 
and it might be difficult to say that the practice was 80 
obviously wrong that to rely on it was folly... .’? ® 


GRAHAM L. Fricke.* 


as [1986] A.C. 552, 575; of. ibid. at p. 576, per Lord Tucker: ‘' [The risk] was 

obvious, its co uences were likely to be calamitous, and the remedy was 
` simple and available ''; and cf. ibid. at P, 580, per Lord Cohan: ‘‘ the 
risk . . . could easil ‘ee we avoided: 

26 Bolton v. Stone [10 

27 Consider cases such S Boe v. oy. O.H. [1054] 2 Q.B. 66. In that case the 

conduct of the hospital staff was in fact dangerous, but, in view of the 
existing medical knowledge. they could not be held to have reasonably been 
able to foresee the danger. 

28 Of, Morris, op. cit., supra, note 19, 1151: ‘‘ The whole line of proof bears on 
whether the defendant's conduct entails undue risks. Proof of conformity 
alone does not go so far toward establishing due care: some usages are con- 
tinued even though experience should indicate that they are unsafe." > 

28 [1956] A.O. 552, 574. 

* Senior Lecturer ın Law m the University of Tasmanis. 


REPORTS OF COMMITTEES 


First REPORT or THE COUNCIL on TRIBUNALS 


Tae First Report of the Council on Tribunals is a comfortable 
document. A considerable part of this first year was devoted, says 
the Council, to the collection and co-ordination of material and to 
the consideration of the most effective methods of proceeding. 
Moreover, the Report does not deal with inquiries but only with 
tribunals and if the Council does ever bare its toothless (advisory) 
gums, it will be in the face of inquiries. But so far we have: ‘* In 
the course of our visits to tribunals we have found that the great 
majority of chairmen whom we have seen in action (whether with 
legal qualifications or not) perform their duties very well.?. .. At 
present we can say no more than that, with only a few exceptions, 
the numerous tribunal members whom we have seen in action seem 
to be well qualified for their work and to carry out their duties 
diligently, sympathetically and impartially.*. .. The great majority 
of the chairmen [of Rent Tribunals] now possess legal qualifica- 
tions and we have found the quality of the membership to be on 
the whole satisfactory. The few cases where improvement appeared 
necessary have been brought to the attention of the Lord Chancellor 
or the Minister of Housing and Local Government as appro- 
priate.® ... All the [National Insurance] tribunals visited appeared 
to handle the cases which came before them sympathetically and 
well,*. .. the [National Assistance Appeal] tribunals work well.*. .. 
All these [Military Service| tribunals appeared to be functioning 
satisfactorily.*. . . The [Independent Schools] Tribunal’s conduct 
of the proceedings was reported to be excellent.’. . . The few 
[Agricultural Land] tribunals visited appeared to be functioning 
satisfactorily.® ”’ 

All this we thought to be the case in general terms. But the 
Council was not set up to state banalities. Partly the fault lies im 
the language of the Report. It is badly written. The first para- 
graph, for instance: à 

“ This is the first statutory Annual Report of a body which is 
not only recently established by Parliament but is also unique in 
character.” The two propositions in the relative clause are dis- 
tinct with no logical or semantic connection. They cannot support 


1 Para. 80 of the Report. 
2 Para. 59. 

3 Para. 85. 

4 Para. 97. 

5 Para. 100. 

® Para. 103. 

7 Pare. 108. 

8 Para. 110. 
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a “f not only ... but is also ” construction. Again, in paragraph 
8: “ Moreover, the Tribunals responsible for these decisions are 
themselves not administrative but adjudicatory, whilst the Coun- 
cil’s responsibilities in relation to the tribunals are in no way 
adjudicatory but are purely advisory and consultative... .’? The 
opposition of the two propositions separated by “* whilst ” is mean- 
ingless and can be set against one another only by using ‘' adjudi- 
catory ° in two totally different senses. Stylistic blunders of this 
sort recur throughout. 


The language of the Report is not only clumsy but woolly. We 
want to know not the general excellence but the particular defects. 
How bad was the minority of chairmen? What were their faults? 
What did the exceptional members do wrong? What was 
the nature of the faults reported to the Lord Chancellor and the 
Minister? Is any distinction felt, and if so what, between the 
commendatory phrases quoted above: ‘f very well .. . diligently, 
sympathetically and impartially . . . sympathetically and well... 
work well . . . appeared to be functioning satisfactorily °? When 
the Report has a general criticism to offer, it is wrapped up like 
this: ** The Conscientious Objectors’ Tribunals have a particularly 
difficult task and it was evident that the tribunals made every effort 
to arrive at a fair decision in each case.” (Really? Every effort in 
each case?) ‘* But in our view a Conscientious Objectors’ Tribunal 
which has been engaged over a long period of time in the hearing 
of cases of this kind may be in some danger of adopting a rather 
stereotyped approach.”?® ‘* May be” or “is”? Why weaken 
“ danger ? by “ some”? Were they only in “danger ” or did 
they actually adopt the approach? Was “* rather ” necessary? 

How far this criticism of Conscientious Objectors’ Tribunals is 
justified is a very different matter. A Tribunal with the function 
of testing the sincerity of objection to National Service has to evolve 
rules as to classification or simply hope its hunches are right. 
Some form of stereotyping may be a most desirable self-discipline. 


The Council found anomalies when they looked at the remunera- 
gion of chairmen and members. They recommended that the 
Chairmen of Rent Tribunals should be paid more and they 
promised further investigation to be followed by further recom- 
mendations. At this point the Council seemed to feel that they 
might conceivably upset some people by this mercenary approach. 
And so out of its pigeonhole comes that common form paragraph 
so often inserted at this point: ‘‘ Before we leave this topic ”? (a 
primary schoolmaster would put his blue pencil through that super- 
fluous phrase) ‘* we should like to stress that we do not underestimate 
the value of the unpaid service that is very readily given on many 
tribunals. This country is fortunate in the fact that so many able 
men and women are public-spirited enough to undertake this form 


9 Para. 104. 
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of work and we have been impressed by the willingness and effici- 
ency with which they do so.” 1° The psychology of those in petty 
power is not so simple as that. Let us pay more in the hope that 
we shall have better ‘* public spirits.”’ 

‘* One problem is that the existence of the Council continues to 
be known to only a limited number of people and that even fewer 
understand what it can and what it cannot do.” © (** Few people 
know that the Council exists and even fewer know its functions ” is 
what is meant, but let it pass.) But this is the dilemma. The 
Council was consulted about fifteen sets of procedural rules and the 
Report tells us what happened in eight of these cases. Its function 
seems to be very similar to that of the National Insurance Advisory 
Committee. It is a valuable but not a popular function and that 
Committee has been performing it for more than ten years without 
being “‘ known.” The Council can go further than the Committee 
but if it is not willing to report publicly what defects it finds in 
what specific tribunals, it too will not be known. For a body to be, 
in this sense, popular, it must catch the imagination of the public. 
One way seems to be open. The Council reports: °* There appears 
still to be a good deal of misunderstanding and ignorance on the 
part of the general public about our functions and duties. ... 
Nevertheless, we do receive amidst much that is irrelevant some 
useful comments and complaints on matters which come within our 
purview. These we investigate by a visit to the tribunal concerned 
or by interviewing the complainant or by other suitable methods, 
and where necessary we take up the matter with the appropriate 
Departments.” 1? Tell us about them; tell the Press about them; | 
without naming persons but making quite clear the nature of the 
complaint, and the result of the investigation. Then we, the 
general public, may become interested. ‘‘ We are commonly 
described as ‘ watchdogs ° for the public and we must look to them 
in large measure to inform us of matters requiring to be watched ”’ 
is almost the last paragraph in the Report. But watchdogs are 
known to bite or at least to bark. This is their attribute. A watch- 
dog which only watched would soon lose his job. The Council on 
Tribunals does more than watch, but if it seeks support ane 
interest, then it must snap in public. 

It would be unfair to deduce too much from a first Report. 
But on this evidence, the Council on Tribunals looks like being just 
another advisory committee, too cautious, too gentlemanly, too 
velvet-gloved to be effective or to establish itself as an organisation 
which will inspire much public enthusiasm. 

J. A. G. GRIFFITH. 


16 Para. 86. 
1f Para. Q7. 
12 Para. 25. 
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. A CORPORATIONS OMBUDSMAN ? 


SECTION 209 of the Companies Act, 1948, has always been some- 
thing of a puzzle. Maugham J. was ‘ not quite able to under- 
stand ’? why it was ever enacted.: Professor Gower has suggested 
that it marks Parliament’s implied recognition in 1929 of a common 
law rule (suggested by two, “ somewhat blown upon,” first instance 
decisions 7), prohibiting expropriation of minority members’ shares 
by changes in a company’s articles of association.® It is appro- 
priate that such a section should come under critical scrutiny in 
1960, the year which marks the appointment of the Jenkins Com- 
mittee on Company Law Amendment. This has occurred in the 
interesting decision of Buckley J. in Re Bugle Press Ltd.‘ 

Section 209 deals with the situation in which a small number 
of shareholders remains as a minority in a company of which 
another company has bought the bulk of the shares. Where, in 
any such scheme or contract, the take-over company has, within 
four months of its offer, had that offer accepted by nine-tenths in 
value of the shares, it may give notice to the remaining share- 
holders. Thereby it becomes entitled and bound to acquire the 
minority shares, unless on a dissentient’s application the court 
orders otherwise." Conversely, the minority can themselves enforce 
their own expropriation by giving notice to the take-over company 
that they wish to be bought out, on the same terms as the other 
90 per cent. The English courts have always placed a very heavy 
burden of proof upon any dissentient who asked for relief under the 
first limb of the section. True to their tradition in such matters 
of bowing to the superior wisdom of men of business, the courts 
have been reluctant to disturb any scheme which has secured the 
approval. of nine-tenths of the shareholders (in value) because 
“ prima facie the best judges of the scheme are the shareholders 
themselves.” * In case after case the unhappy applicant has failed 


1 Re Hoare (1983) 150 L.T. 874, 378. 

2 Brown v. Britush Abrasive Wheel Co. [1920] 1 Ch. 154; and Dafen Tinplate 
Co. v. Llanelly Steel Co. [1920] 2 Oh. 124. 

3 Gower, Modern Company Law, 2nd ed., p. 514. The Court of Appeal in 
Shuttleworth v. Cow [1927] 2 K.B. 9, and Greenhalgh v. Arderne Cinemas 
[1961] Ch. 286 blew hard enough, it will be suggested, to knock the two 
earlier cases flat on their backs. 

4 [1960] 2 W.L.R. 658; [1960] 1 All B.R. 768. 

5 s. 200 (1). The further proviso in the section is irrelevant to the present discussion. 

6 s. 200 (2). In case of dispute the minority, or the company, can apply to the 
court to settle the terms. 

1 Wynn-Parry J. m Re Trinidad Oil Co. (1957) The Times, April 18. For the 
same attitude elsewhere ses, e.g., on ‘‘fraud’’ in changing the articles, 
Sorutton L.J., Shuttleworth v. Cox [1927] 2 K.B. at p, 28; and on reductions 
ve capital, Lindley L. rA Re English, Scotttsh and Australian Chartered Bank 

13 Oh. at p. 400 
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to prove unfairness. Indeed, it has become difficult to see how he 
possibly could do so. As Vaisey J., with a military flourish, put 
it in a hitherto unreported decision,® the onus is “f undoubtedly the 
heavy one of showing that he, being the only man in the regiment 
out of step, is the only man whose views ought to prevail.” In 
similar parade-ground tone, his lordship demanded that, before 
relief can be given, the ‘f scheme must be obviously unfair, patently 
unfair, unfair to the meanest intelligence.” +10 The importance of 
Re Bugle Press Ltd. inheres initially in the fact that Buckley J. 
for the first time put the burden of proof of fairness on the take- 
over company; but three general points of interest arise. 

The dissenting shareholder, T., was one of the three members 
of Bugle Press Ltd., a company with an issued capital of 10,000 
£1 shares of which he held only 1,000. The 90 per cent. majority 
pair, J. and S., wishing to buy him out, incorporated J. and S. 
(Holdings) Ltd., which, as its sole business transaction, made an 
offer to all three shareholders to buy their shares in Bugle Press 
Ltd., and later gave notice to T., exercising the right compulsorily 
to buy his shares. The price offered was based on a valuation of 
the company’s share capital by accountants who had access to the 
accounts and other relevant information. Although J. and S. were 
(not surprisingly) prepared to accept this offer made to them by 
their corporate offspring, T. was not. He alleged that other persons 
put a different value on the shares and that the valuers had not 
taken proper account of certain factors in their valuation. He put 
that valuation in as part of his evidence in order to criticise it. 
J. and S. (Ltd.) put in no evidence. And indeed, if this heavy 
onus of proof was on T., what need was there to put in any 
evidence? His criticisms of the scheme, even if they were accepted, 
certainly did not prove that it would look unfair in the eyes of a 
moron of the ‘f meanest intelligence.” 

This failure to adduce evidence is the basis of the judgment. 
Buckley J. accepted that normally a heavy onus would rest upon 
the dissentient. But this case was quite the reverse of the normal 
because “‘ although as a matter of law the body making the offer 
must be regarded as distinct from the persons who hold shares im 
that body, nevertheless as a matter of substance the persons who 
are putting forward this offer are the ... holders of the 90 per oent. 
majority shareholding, whose acceptance of that offer it is suggested 
binds the dissenting shareholder also to accept the offer.” 11 In 
such a case, the court would place the onus on the other side, upon 
the take-over company, to prove affirmatively the fairness of the 
scheme. To do so, they should have filed evidence. They had not 


8 See especially Re Hoare (1988) 150 L.T. 374; Re Press Caps [1049] Ch. 484. 

9 Re Sussex Brick Co., Ltd. 959) now reported in [1960] 2 W.L.R. 665 and 
[1960] 1 All B.R. 772. 

10 [1960] 2 W.L.R. a 667; [1960] 1 All E.R. p. 774 

af [1960] 2 W.L.R. “6b: [1960] 1 All E.R. 768. 

12 [1960] 2 W.L.R pp. 663-664; [1960] 1 Al! E.R. p. TIL 
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done so and had therefore not discharged their burden, so the appli- 
cation must succeed. In reaching this decision his lordship did not 
decide the question whether section 209 could be allowed to operate 
according to its tenor, even if, in such a case, the take-over 
company did prove the fairness of the scheme; but he saw ‘“* very 
gredt force ” in the argument that the policy of the section should 
not be thwarted merely by the incorporation of a company like 
J. & S. (Holdings) Ltd. In such a case no “ independent 
majority ° exercised a “f disinterested choice ’’ in accepting the 
offer, and the transaction would be only a device to enable a 90 per 
cent, majority to buy out the minority “‘ through the medium of 
the company formed ad hoc.” 18 

Three questions of interest which arise from this judgment are 
(i) the policy of section 209; (ii) the present position in regard to 
piercing the corporate veil; and (iii) the function of the court in 
such matters as the present application and the question whether 
some other machinery should be devised for their solution. 

(i) Section 209. First, why have such a section at all? The 
Greene Committee of 1926, which recommended its introduction 
into company law, saw a need to prevent holders of a small number 
of shares from sinking a take-over and thereby ‘f oppressing ”’ the 
majority.** Seen thus, the section is a mighty steamhammer for 
the cracking of rather small nuts. The argument requires that the 
take-over company will refuse to go ahead if the 10 per cent. 
recalcitrant holders remain, which it will not always do. (Also, it 
assumes (as apparently the Greene Committee assumed) that a 75 
per cent. voting majority cannot eject dissentients if necessary, a 
view which we have seen has the support of Professor Gower. It 
is submitted that the ‘‘ fraud ’’ cases on changing the articles * 
show that there is no rule prohibiting absolutely the compulsory 
transfer of minority shares where the majority acts honestly.) A 
better reason, however, for the section is its promotion of certainty. 
The offer conditional on 90 per cent. acceptance is now a common- 
place of take-overs. It is also useful, and certainly accords with 
the English “ disclosure philosophy,” to have a section which 


*promotes general offers to shareholders in the place of take-over 


operations of a more secret and undisclosed character. If that were 
thes reason for retaining the section, its insistence upon a 
& scheme *? would be supportable. But would 90 per cent. then be 
the correct figure? Is there not a case for the promotion of open 
take-over procedures at a much lower level? If this section is to be 


18 Ibid. 

14 Company Law Amendment Committee Report (1926), para. 84, pp. 43-44. 

15 ¢.9., Greenhalgh v. Arderne Cinemas, Lid. [1951] Ch. 286. The shareholder’s 
right is here a right to sue in a personal action, Be of his personal right to 
have the articles and their procedures enforced. It is otherwise ım some other 
‘t fraud ’’ cases, e.g., the cases on expropriation of corporate property by the 
majority, because there the member must challenge the fraud on behalf of the 
company ın & corporate action couched in representative form; see [1957] 
O.L.J. 104; p. 205; p. 211, note 14; [1968] C.L.J. p. 98. 
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one tool to do that job, and if the argument above about the 
‘* fraud *’ cases is correct, the proportion might well be reduced to 
75 per cent.—the same figure as the voting majority a to 
change the articles.*® 

Secondly (if there is to be such a section), why doaa it apply 
only to a take-over “‘ company ’’? Section 209 is obscure in that 
it applies to any ‘f company whether a company within the 
meaning of this Act or not.” Since by section 455 ** company ”’ 
in the Act means ‘f a company formed and registered under this 
Act or an existing company,” the meaning is not piercingly 
obvious. It is usually assumed that no individuals or partnerships 
are covered.*7 But why should they not be? All the arguments 
advanced for the retention of the section can be as effectively used 
as when a company is taking over. Furthermore, under section 
209 (2) the minority is given tts rights only against the take-over 
company. Why not against the take-over firm or individual? This 
is not the only anomaly in the section which needs reform 1; but 
it is perhaps the most odd. The section is already prepared to look 
behind ‘‘ nominee *” shareholdings in both subsections, so that no 
further problems would be created by letting in individuals, along 
with companies, extra to those which are created by the corporate 
personality of the apparent take-over company in cases like Re 
Bugle Press. 

(ii) The corporate veil. The view of Buckley J. that there was 
** oreat force ” in the argument that the court ought, in any case, 
to pierce the corporate veil of J. & S. (Holdings) Ltd. marks one 
more occasion on which the English courts have put aside Salomon 
v. Salomon }® while paying lip-service to its principle of the cor- 
porate legal entity. There is an urgent need for some principles 
to be injected into this area of law. The frequency with which 
judges are prepared to ignore the corporate entity is perhaps 
increasing.’ While this may do admirable justice in a particular 
case, it is scarcely satisfactory that the litigant is not able to tell 
whether his judge will or will not ignore it. After the decision in 
The Abbey, Malvern Wells case,** this nettle in the midst of com- 
pany law has grown stronger every year. Will the Jenkins Com" 
mittee have courage enough to seize it by suggesting that some 


10 With appropriate alterations to 75 and 25 per cent. in s. 209 (2). 

17 Quaere whether some partnerships or other s of association would not be 
included. ‘‘ Company ” is not a legal term: Buckley J., Re Stanley [1906] 1 
Ch. 181, 184. erhaps the section includes anythi g in the nature of a 
modern '‘ desd of settlement company, if such exists. Or does ‘‘ company ' 
here mean *' corporation `? 

18 It is to be hoped that, at least, s. 209 (2) will be changed so as to give tho 
minority 1te rı rigs where a bid is made by a subsidiary of a company already 

‘ holding a block of the shares in question. At present ıt affords no protection 

` In such & case. 

19 [1897] A.C. 22. 

2% See recently, 6.g., 9.0.W.3. v. Meyer [1959] A.C. 824, per Viscount Simonds, 

pp. 842-848; and Re Greater London Properties, Ltd. [1959] 1 W.L.R. 508. 

21 The Abbey, Maleern Wells, Lid. v. Min. of Local Govt. [1951] Oh. 728. 
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legislative guidance be given to the judges in their work on this 
point ? 

The circumstances in which the veil should be torn aside are so 
various that no statute could hope to set them all out. On the 
other hand, it would not be impossible for a statute to permit this 
course in specified cases, without prejudice to others. It has often 
been pointed out that many of the problems at the heart of English 
company law spring from our artificial legal concept of ‘* capital ” 
and our lack of an effective sanction to ensure that some minimum 
of economic capital is in the hands of the company.?? Experience 
in the United States ** ought surely to encourage us (if still we are 
to have no rules demanding a minimum paid-up capital) to experi- 
ment with the removal of the corporate mask in cases of under- 
capitalisation. A statute could empower the court in any case 
where it seemed that inadequate capital had been put into the 
enterprise to ignore the ‘f personality ’? of the company to the 
extent needed to produce a just result. There are a number of 
other particular instances on which a start might be made, e.g., 
piercing the veil where a statutory obligation is being evaded.** It 
would be undesirable to attempt to legislate any more extreme 
solution than this; but it could be hoped that such a section in the 
Act would encourage the courts more quickly to carve out prin- 
ciples to govern non-recognition of the corporate person based, as 
are many U.S. cases, on the fundamental notion that “ a corpora- 
tion will be looked upon as a legal entity as a general rule... but 
when the notion of legal entity is used to defeat public convenience, 
justify wrong, protect fraud, or defend crime the law will regard 
the corporation as an association of persons.” *® It is, perhaps, 
time—here as elsewhere—to remind those who make use of the 
boon of incorporation with limited liability that it is a privilege 
which can be removed if injustice is worked by its use. The next 
Companies Act could be the foundation-stone of a new structure of 
rules allowing for the penetration of the corporate veil where 
justice demanded. Under such an Act there would be no doubt 


Pee a Prof. Kahn-Freund’s remarks in (1945) 7 M.L.R. 64, “ Some Reflections on 
y Liaw Reform,” p. 57 et seq. 

a8 See se eA v. Iatton (1989) 808 U.S. 205; Taylor v. Standard Gas ¢ Electric 
Co. (1989) 806 U.S. 807 (the “ Deep Rock” case); Automotriz del Golfo de 
Calsfornia v. Resnick (1957) 47 Cal. 2d 792 (where R. and two associates 
used & masx corporation to import cars from Mexico; it was barely capitalised 
at all and used their private fonds from time to time to pay. Held: the three 
were personally lable for the price of the cars); Luckenbach S.S. Co. v. 
Grace £ Co. 931) 267 F. 676. The English courts do have available the 
notion of ‘‘imphed agency by use of which they could reach the same 
result as the Resnick case; but it is very difficult to predict when use will be 
made of it (see Gower, Modern Company Law, p. 105), and it would be 
more honest openly to discard the corporate entity. 

24 Our courts ought surely not to be more afraid of ere foray into ‘' abuse of 
rights ° doctrines than are the U.S. courts: see, ¢g., U.S. v. Milwaukee 
Refrigerator Oo. (1905) 142 Fed. 247 (affd. in part 145 Fed. 1007); Bnaeioen 
v. Abbott (1944) 821 U.S. 849; 151 A.L.R. 1148 (Douglas J.). 

25 U.S. v. Milwaukee Refrigerator Co., supra, p. 255, Banborn J. 
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that the 90 per cent. majority in a case like Re Bugle Press could 
not make use of section 209 by means of a phoney incorporation, 
if unfairness would be caused. 

(iii) A Corporations Commissioner? Finally it seems fitting to 
ask just what is the function of the court in a case of this kind? It 
has to decide whether the scheme is ‘** unfair.” But so ofter, as 
here, it never approaches near to that problem. Im courts fitted 
out for adversaries to do battle before the presiding umpire, it is 
hardly surprising that an inquisition into the facts is often replaced 
by decisions turning, as did Re Bugle Press, upon twists in the 
burden of proof and fortuitous gaps in the pleadings. And, in all 
this, the court seems able, after Re Bugle Press, to produce any 
required result by readjusting that burden. But in doing so it will 
not have any independent report upon what result is required for 
Justice to be done. 

One is bound to ask whether a High Court judge is the proper 
person to exercise this function, and a lot of other similar functions, 
in company practice. In Scotland, on such questions an indepen- 
dent expert is appointed and makes his own report to the court. 
Are English judges that much wiser that they need no help? They 
say that they are not wise in such questions. The tradition of 
disclaiming knowledge of business was followed by Buckley J. when 
he said: ‘* in all commercial matters where commercial people are 
much better able to judge of their own affairs than the court is able 
to do the court is accustomed to pay the greatest attention to what 
commercial people who are concerned with the transaction in fact 
decide.” #® If the judges were taken at their word, the function of 
sanctioning or reviewing take-over schemes, reconstructions, reduc- 
tions of capital, and the like, should be taken from them and vested 
in a new commercial officer who would have power to go inside the 
company and ferret out the facts. 

There is a growing awareness that the future control of com- 
panies and their management will need a much more active 
administrative agency than the Companies Division of the Board 
of Trade can at present be. To say that is not to propose that we 
should accept an agency equivalent to the Securities Exchanges 
Commission. But the need for some extra and agile supervisor is 
felt more and more as the power of shareholders to control is 
demonstrated to be ineffectual. Dr. Schmitthoff has suggested 
recently ** that there should be a new division of the Board created 


26 Re Bugle Press [1960] 2 W.L.R. p. 668; [1960] 1 All E.R. p 771. 

47 [1960] J.B.L p. 161 ot pp. 157-159. The Stock Exchange has served 
investors well but the ‘' future protection of the small investor, however, is a 
matter of public interest; 1t cannot be left m the hands of a private organisa- 
tion with members who may find themselves in a conflict of mterest and 
duty.... The new Division should become the watchdog of the small investor 
and the investing public in general.'’ For last-ditch efforts to suggest ways 
of using the traditional mechanisms of shareholders’ control as an effective 

ü Draka on management, see Rice [1960] J.B.L. 808, “© Good and Bad Take- 
over Bids."’ 
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which would be charged with the task of protecting the small 
investor, and to which he would give certain special powers. But 
an alternative way of introducing new machinery might be to give 
to a Corporations Commissioner the powers now exercised by the 
courts in regard to sections such as section 209, and, possibly, 
whenever anything like appraisal rights are in issue. To be effec- 
tive, such a Commissioner should have power also to intervene of 
his own initiative, and to pronounce upon the fairness of the 
scheme or other reorganisation. If it be thought by anyone that 
this suggestion is objectionable as being unfitted to a mixed “ free 
economy,” we can point to the free economy of California and to 
the Commissioner under the California Corporations Code. There 
the Commissioner has jurisdiction over all forms of sale, exchange, 
and alteration of rights, etc., of securities; and his jurisdiction 
gives him the right to decree whether or not the transaction is 
“ fair, just and equitable,” ** in particular that it is honest and 
fair to all security holders. If he forms an adverse view he may 
withhold his permit. It may be thought that this would lead to 
bureaucracy and a stranglehold, or as Professor Loss said “‘ a life 
and death power over virtually the entire industry of the country.” 
But apparently this is not the Californian experience. Practitioners 
write of the beneficial effects and practical results of the scheme 7°; 
and Professor Jennings has pointed out that it is specially useful if 
any sort of check is to be kept on mergers ®° (something noticeably 
lacking in England). What is more important is that any such 
Commissioner in England would have a ready-made field in which 
to begin operations. His would be the task of inquiring and 
adjudicating ** under sections 209, 66 (reduction) and 206 
(arrangements). But more, he should have power in any case 
himself to initiate “f oppression ° proceedings under section 210. 
Also, his could be the voice which decided that insufficient informa- 
tion was being given by the management, so as to require an 
Inspector, under section 165. He could provide the needed super- 
vision of the liquidator in a voluntary winding up. His could be 
the permission required to dispense with a ‘f two-way proxy.” 3? 
“ind if, as suggested recently,’ beneficial ownership should be 


28 Fer a description of the Californian position see Prof. R. W. Jennings’ valuable 
article ın (1968) 23 Law and Contemp. Problems, p. 198: ‘' The Role of the 
States in Corporate Regulation and Investor Protection.’’ 

29 Orschel (1052) 4 Stan.L.R. 215. 

30 Jennings, loc. et. p. 217. At p. 214 he says: ‘* While at first glance these 
provisions may seem unduly to hamper legitimate bummess, experience has 
shown that a= cases arise where supervision is needed to justify the 
inconvenience, "’ e cannot, after the last two years, confidently assert that 
English experience lacks such cases. 

31 Obviously on some matters appeals would ge to the courts, but this point is 

not further discussed here. 

See on this problem the Cohen Committee’s Report on Company Law Amend- 

ment, p. 8L 

88 C. H. Feinstein and J. R. 8. Revell, Who Owns Ordinary Share Capital?”’ 
The Times, June 28, 1960. The proposala of these two economists sre a 
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compulsorily revealed in shareholdings below a certain size, what 
more fitting than that the Commissioner should have power at any 
time to discover and declare the beneficial ownership of any other 
holdings, or of any holdings not properly disclosed P . 

The list of appropriate tasks (especially in “‘ take-over ”° situa- 
tions) could plainly be extended to great length. As he grew into 
the system from these very natural roots, the Commissioner might, 
to use a fashionable analogy, become a kind of Corporations 
Ombudsman, ready to investigate, probe, or adjudicate in the 
interests of shareholders, and, it is to be hoped, eventually of the 
employees and the community. If he is to be part of the Board of 
Trade, he must retain sufficient energy and initiative to play a 
preventive, and not merely a curative role in the system. If the 
Jenkins Committee is bold enough, in this sphere it may invent new 
machinery of lasting benefit and importance to company law and 
English society. 

K. W. WEDDERBURN. 


FLORISTS AND CO-OPERATORS IN THE COURT OF APPEAL 


Tue reversal by the Court of Appeal? of Salmon J.’s decision in 
Att.-Gen. v. Harris * is regrettable but, having regard to the state 
of the authorities, hardly surprising. Salmon J. had held that the 
persistent breaches of the criminal law committed by the defen- 
dants by selling flowers outside a cemetery had not injured the 
public and ought not to be restrained by an injunction. But Sellers 
L.J. expressed the opinion that it could not be “‘ anything other 
than a public detriment for the law to be defied, week by week, and 
the offender to find it profitable to pay the fine and continue to 
flout the law ” 3; and Pearce L.J. observed that “f a breach with 
impunity by one citizen leads to a breach by other citizens, or to a 
general feeling that the law is unjustly partial to those who have 
persistence to flout it.” t Unless the House of Lords (to which 
leave to appeal was granted) is prepared to lay down a different 
set of considerations to determine when civil sanctions are to be 
applied for the suppression of crimes—and none of the relevant 
precedents relied on by the Court of Appeal is binding on it—one 
must accept that only in highly exceptional circumstances will the 
courts refuse to award the Attorney-General an injunction against 
the perpetrator of repeated criminal offences created by regulatory 
legislation. Nevertheless, in the present case it was reaffirmed 


welcome sign that not everyone has forgotten that the price paid in 1855 for 
limited liabihty was supposed to be disclosure—including disclosure of the 
identity of shareholders. 

1 [1960] 8 W.D.R. 582; [1960] 8 All E.R. 207; for further proceedings, see The 
Times, September 21, 1960, p. 8. . 

2 [1960] 1 Q.B. 81 (noted 22 M.L.R. 535). 

e [1960] 3 W.L.R. at p. 587. 

4 [1960] 3 W.L.R. at p. 646. 
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that the courts do have a discretion in the matter, and by approv- 
ing Lush J.’s decision in Att.-Gen. v. Kerr and Ball,® Sellers L.J. 
appears to have conceded that the actual impact of the breaches 
of the law on the public is a factor that can properly be taken into 
account. 

The Court of Appeal has also affirmed the decision of the Divi- 
sional Court * in Fè. v. Barnsley Licensing JJ." The court held 
that the justices (who had granted a spirits off-licence to a co-opera- 
tive society of which all but one of them were members) were 
disqualified both under section 48 (4) of the Licensing Act, 1958, 
and at common law, inasmuch as they were interested in the profits 
of the business, but that their acts were validated by section 48 (5). 
Their acts would not have been validated, however, if they had 
been subject to a common law disqualification not comprised within 
section 48 (4), or if there had in fact been a real likelihood of bias 
arising from their pecuniary interest or any other cause. No 
reference was made in the judgments to the common law doctrine 
of necessity as a ground for holding them not to be disqualified, 
though it is believed that this would have provided a complete 
answer to the applicant’s contentions in so far as they rested upon 
disqualification subsisting at common law. The decision of the 
Court of Appeal will not, of course, be of any assistance to the 
justices if they are ever prosecuted under section 48 (6) of the Act 
for having acted while subject to a statutory disqualification. 

It is to be hoped that Devlin L.J.’s formulation of the test of 
“ real likelihood of bias ’’ will be applied in other contexts where 
the manner of exercising judicial functions is called into question. 
He said è: 


“ We have not to inquire what impression might be left on 
the minds of the present applicants or on the minds of the 
public generally. We have to satisfy ourselves that there was 
a real likelihood of bias—not merely that that was the sort of 
impression that might reasonably get abroad.” 


„The present writer has argued elsewhere in favour of an objective 


test of this character. Devlin L.J. added that the court might 
come to the conclusion that there was in fact a real likelihood of 
bias without impugning the affidavit of a member of the tribunal 
that he was not biased. Bias might be unconscious, and the matter 
had to be determined by the court upon the probabilities to be 
inferred from the circumstances in which the tribunal had sat. 


S. A. DE SMITH. 


5 (1915) 79 J.P. 51 (continued contravention of by-laws by erection of bunga- 
lows; buildings were fit for occupation and 1f demolished would be replaced 
a6 dwellings by tents). 

6 [1959] 2 Q.B. 276 (noted 22 M.L.R. 669). , 

7 [1960] 8 W.L.R. 305; [1960] 2 All E.R. 708. 

8 [19860] 8 W.L.R. at p. 819. 


672 THE MODERN LAW REVIEW VoL. 28 


EXECUTIVE DISCRETION AGAIN 


SLOWLY some of the subtleties of the law of landlord and tenant 
are being refurbished, if not exactly modernised. In Warner v. 
Sampson,' relics of feudalism (which in modern times have often as 
much relationship to the real thing as Scottish baronial architecture 
has to genuine fortification) were tidied up in the context of the 
denial by the tenant of his superior’s title. In Commissioners of 
Crown Lands v. Page, the converse situation, that of ‘‘ eviction ”’ 
by the landlord is dealt with. Some light was shed upon the 
qualities which must be possessed by an act if it is to be classed 
as an “‘ eviction ° so as to terminate the lease. Some of the 
remarks upon the quality of ‘f wrongfulness ’’ are of interest, as 
are those upon the quality of permanence which the act should 
have. It is difficult, once an emergency has ended and derequisi- 
tioning has taken place, to be certain how the act of requisitioning 
would have been regarded before either had occurred. It is notice- 
able however that in Minister of State for the Army vw. Dalziel ? an 
occupation of property under somewhat similar regulations was 
regarded as a “ taking ” of that property, simply because, like the 
emergency, it was initially of indefinite duration. 

These matters though of interest were not exhaustively dis- 
cussed, since the case was decided upon a more interesting and 
more general principle. The lease had been made in 1987 between 
the King’s Most Excellent Majesty of the first part, the Com- 
missioners of Crown Lands of the second part, and the defendant’s 
predecessor in title of the third part. In 1945, the Minister of Works 
acting under the Defence Regulations, 1989, continued in force by 
the Supplies and Services (Transitional Powers) Act, 1945, and later 
legislation, requisitioned the property. The requisitioning endured 
until 1955, and it was this which was claimed to amount to an 
** eviction.” In the first place, Lord Evershed M.R. held that the 
disturbance of the tenant by the process of requisitioning, granted 
the compensation provisions, was not sufficient to be an eviction. 
The tenant was put in no worse position than he would Have been 
had he granted a sub-tenancy. More importantly, while it was, 
conceded that the act to have that effect must be in some sense 
“ wrongful,” it was held per Lord Evershed M.R. that the covenant 
for quiet enjoyment implied from the word ‘“‘ demise” must be 
treated as qualified to the extent that it would not prevent “ the 
future exercise by the Crown of powers and duties imposed on it in 
its executive capacity by statute.” * This principle was restated in a 
slightly broader, and, in some ways, perhaps preferable form, by 
Devlin L.J., saying ‘f When the Crown, or any other person, is 
entrusted, whether by virtue of the prerogative or by statute, with 


1 [1959] 1 All B.R. 120. 
2 [1960] 2 All E.R. 726; [1960] 8 W.L.R. 446. 
è (1944) 68 C.L.R. 261. 

2 All E.R. at p. 782 
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discretionary powers to be exercised for the public good, it does 
not, when making a private contract in general terms, undertake 
(and it may be that it could not even with the use of specific 
language ‘validly undertake) to fetter itself in the use of those 
powers and in the exercise of its discretion.” The limitation to 
statutory powers in the formulation of Lord Evershed was proper 
and reasonable in this case, but it is as well that the effects of the 
exercise of common law powers should be emphasised at the same 
time. Had the King entered by the Minister of Supply to dig for 
saltpetre, in the classic formula of the common law, the result must 
have been the same. 

The case contains the first clear exposition of a general principle 
which did underlie other decisions, but which was not made so 
explicit. The existence of that principle has been argued at length, 
as have the consequences which should flow from its recognition.** 
The most important consequence, that of compensation, could not 
be here explored, since the issue did not arise. So far as loss 
flowed from the act of requisitioning, there were provisions for 
compensation. For the rest, the lessee was in no worse position 
than he would have been had the act not occurred. In other cases 
in which the principle could be applied, the loss to the private con- 
tractor might be substantial, and it does not necessarily follow from 
acceptance of the principle that that loss should fall in its entirety 
on him, and indeed such a consequence is inconsistent both with 
the common law background of requisitioning, and with modern 
concepts of sharing burdens in society. That problem can best be 
approached otherwise than by the route of ultra vires, which was 
that favoured by Devlin L.J. Here the formulation “f would not 
prevent ...’’ of Lord Evershed M.R. is, with respect, to be pre- 
ferred. To take the illustration, chosen by Devin L.J., of the 
contract made by the Crown which could not be fulfilled in time 
of war; there the Crown does not contract not to declare war, it 
simply makes a contract, the performance of which its subsequent 
political acts render impossible. At its making, the contract was 
poery valid, the inconsistency with other public functions 

comes apparent only later. That was precisely the position in 
William Cory & Son, Ltd. v. London Corporation.’ This initial 
validity, which is obscured by the use of the terminology of ultra 
vires, Inakes a claim to compensation, though not to damages, all 
the stronger. 

Thus, while the present case is a step forward, it does not go all 
the way. The writer would, with respect, regard it as a step forward 
in the rejection by Lord Evershed M.R.° of the view *‘ that in the 
present day and age no distinction should be drawn as to the legal 
effect of its or their actions between the Crown and ordinary 


4a Sea my eee of Publio Authorities (1954). ° 
5 [1951} 2 K.B. 
6 At p. 788. 
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subjects ’’—which was how the Master of the Rolls summarised the 
views of Denning J., as he then was, in Robertson v. Minister of 
Pensions.” The recognition of a distinction is essential to progress. 
Equally important is the insistence by Devlin L.J. that the prin- 
ciple does not mean that *‘ the Crown can never bind itself jn its 
dealings with the subject in case it might turn out that the fulfil- 
ment of the contract was not advantageous.’’ ‘The inconvenient 
contract, the bad bargain, must be distinguished from that which 
turns out to be inconsistent with larger public obligations. That 
distinction is perhaps easier to emphasise than to make, and it 
remains to be seen how well, granted the present state of public 
law in this country, the courts will grapple with the difficulties of 
making it. 

There will remain many problems, too, which were here avoided 
by concession; these are problems of agency and the like. Are, for 
example, the Crown Estate Commissioners, specifically created to 
have some independent existence, to be regarded simply as the 
same Crown which acts through a government department? Their 
history would perhaps require a negative answer. What of a Crown 
contract which is affected by the actings of a nationalised industry, 
actings which although agreed to by a Minister are yet those of a 
distinct body? Certainly this branch of law has not by this 
decision arrived at a conclusion; it is, though, a decision which 
enables lawyers to travel hopefully, which, on good authority we 
are told, is a happier state. 

J. D. B. Mrrewer.. 


TRESPASS TO THE PERSON 
Must [INTENTION OR NEGLIGENCE BE PROVED? 


In Beals v. Hayward,’ McGregor J. in the Supreme Court of New 
Zealand added another chapter to the controversy on the question 
whether, in an action for trespass to the person, intention or negli- 
gence on the part of the defendant must be proved, and, if either 
must be proved, on whom lies the onus of proof. The rather 


peculiar facts of the case were that the plaintiff, a boy of sixteen, 


had, together with some companions of about the same age, caused 
considerable annoyance to the defendant by trespassing on his fand, 
throwing stones and building ‘“‘ forts ° in trees surrounding the 
defendant’s property. On the day in which the incidents which 
gave rise to the action occurred, the boys, being asked by the 
defendant if they were throwing stones, admitted doing so, but not 
on the defendant’s house. Later the defendant went into his 
house; the boys heard an upstairs window open, there was an 
explosion from a shotgun. The plaintiff was hit in the eye by a 
pellet and lost the sight of the eye. He claimed damages for 
assault. : 


7 [1949] 1 K.B. 227. 1 [1960] N.Z.L.R. 181. 
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The evidence as to the events which resulted in the injury to 
the plaintiff, came from the plaintiff himself. The defendant did 
not give evidence. A result of the annoyance to which he had 
been subjected, was that his mental faculties had become so 
impaired that, shortly after the events mentioned above, he had to 
be removed to a mental institution. 

In answer to issues put by the learned judge, the jury said that 
the plaintiff was injured by pellets from a gun fired by the defen- 
dant, but that the act of the defendant was not an intentional 
assault. Negligence on the part of the defendant was not pleaded. 
On this answer, the learned judge, after hearing argument from 
counsel, gave judgment for the defendant. Though there is some 
difference of opinion on the part of textbook writers on this 
question, to which his Honour referred, the latest English decisions, 
e.g., Morriss v. Marsden? and Fowler v. Lanning,’ which he 
followed, favour the view that, in order to succeed in such an 
action, intention or negligence on the part of the defendant must 
be proved. His Honour also made reference to certain Canadian 
authorities. In Etsener v. Maawell,* the court reviewed many of 
the cases dealing with actions for assault; but the purpose of that 
action was to determine whether such an action would, under the 
old forms of pleading, have been an action in trespass or in case. 
Different periods of limitation would have applied, according as the 
answer was given one way or the other. The decision is not 
therefore directly relevant to the question in issue in the case 
under review. 

More to the point is Walmsley v. Humenick.® In that case the 
plaintiff was injured when he was struck in the eye by an arrow 
fired by another boy aged ten, the defendant. It was held that as 
the defendant lacked the necessary capacity to form a proper judg- 
ment, a cause of action based on negligence failed. It being 
admitted that there was no intent on the part of the defendant to 
injure the plaintiff, Clyne J. held that an alternative cause of action 
in trespass also failed. 

Again, in Joyce v. Bartlett, Wiliams C.J.Q.B. (Manitoba) 
followed Stanley v. Powell,” in holding that when a member of a 
hunting party is injured in a shooting accident, he could not 
recover against the person who fired the shot unless intention or 
negligence was proved. 

McGregor J. did not, however, refer to certain Australian 
decisions which, though by no means conclusive, do throw some 
light on the question. In the New South Wales case of Blacker v. 


2 [1952] 1 All E.R. 925. 

3 [1959] 1 Q.B. 426. 

4 [1951] 1 D.L.R. 816. 

5 [1954] 2 D.L.R. 282. 

e [1955] 1 D.L.R. 615. E 
7 [1891] 1 Q.B. 86. 
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Waters,® the plaintiff had been struck in the eye by a fragment of 
a bullet fired by the defendant at a shooting-gallery. In the 
District Court, the Judge found that though the injury was uninten- 
tional on the defendant’s part, he was guilty of negligence, as he 
knew of the risk of damage to others from pieces of metal flying 
back, but had nevertheless taken that risk. The defendant 
appealed on the ground that there was no evidence to support the 
finding of negligence. The Court of Appeal (Street C.J., Ferguson 
and James JJ.) dismissed the appeal. Im the course of his judg- 
ment, Street C.J. said (at p. 409): “* The case was conducted on 
the assumption that in the absence of negligence the defendant was 
not liable. The trespass to the plaintiff’s person was complete on 
proof that the lead which entered his eye came from the bullet 
fired by the defendant at the target, and the defence was that it 
was not actionable as it was neither intentional nor the result of 
negligence.”?® The learned Chief Justice did not, however, go on to 
consider the question whether an action would le merely on proof 
of the fact of the injury done by the defendant, but dealt with the 
burden of proof, holding that the burden of proving that the 
accident was neither intentional nor the result of negligence lay 
with the defendant. On the question which is the subject of this 
note the decision is, at best, inconclusive. 

The question was adverted to by the High Court of Australia in 
Williams v. Milotin.’° In this case the question before the court 
was whether a running-down action, when the defendant was him- 
self driving the vehicle, was an action which would formerly have 
been brought in trespass, or one which would formerly have been 
brought in case. Different periods of limitation applied to the two 
actions. The court held that the action could formerly have been 
brought either in trespass or in case. But the court (which was 
presided over by Dixon C.J.) said (at p. 474): “f The essential 
ingredients in an action of negligence for personal injuries include 
the special or particular damage—it is the gist of the action—and 
the want of due care. Trespass to the person includes neither. 
But it does include direct violation of the protection which the law 
throws round the person. It is true that in the absence of inten” 
tion of some kind or want of due care, a violation occurring in the 
course of traffic in a thoroughfare is not actionable as a trespass. 
It is unnecessary to enquire how that comes about. It is perhaps 
a modification of the general law of trespass to the person.” 
Though it is not stated directly, the words used might well imply 
that, in the opinion of the court, an action of trespass to the person 
not occurring in the course of traffic was actionable ‘‘ in the absence 
of intention of some kind or want of due care.” 

These Australian decisions are of particular interest at the 


8 (1928) 28 B.R. (N.8.W.) 406. 
8 See Stanley v. Powell [1891] 1 Q.B. 86. 
10 (1967) 97 C.L.R. 466. 
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present time, in view of the fact that there is pending before the 
Full Court of the Supreme Court of New South Wales, an action 
which raises the issue in a very practical form. A plaintiff who 
complained of the manner in which an operation had been per- 
formed on his ear, sued his doctor and (as recorded in 88 Aust. L.J. 
822) included in his declaration an economically worded count in 
trespass to the person, thereby seeking to cast upon the defendant 
the burden of proving that he was in no way negligent. The 
defendant moved to have the count struck out on the ground that 
to sustain it the plaintiff must plead facts involving either inten- 
tional or negligent conduct on his part. In view of the importance 
of the question, the trial judge referred it to the Full Court. The 
decision of that body will be awaited with interest. 

Having decided, in Beals v. Hayward, that in an action for 
trespass to the person it was necessary for intention or negligence 
on the part of the defendant to be proved, McGregor J. turned to 
the question of onus of proof. He held that the onus Jay on the 
plaintiff. In this he followed the decisions of Stable J. in Morrviss 
v. Marsden “1 and of Diplock J. in Fowler v. Lanning,” and rejected 
the contrary view expressed by Cartwright J. in the Supreme Court 
of Canada in Cook v. Lewis.** This was a shooting case in which 
there were two defendants. The jury were unable to decide which 
of the two defendants fired the shot which injured the plaintiff, 
though they did find that one of the defendants did so. They also 
found that neither defendant was negligent. The British Columbia 
Court of Appeal ordered a new trial on the ground that the jury 
acted perversely in finding that neither of the defendants was negli- 
gent. One of the defendants appealed. Cartwright J. in a judg- 
ment dismissing the appeal said (at p. 14): “* While it is true that 
the plaintiff pleaded negligence on the part of the defendants he 
also pleaded that he was shot by them and in my opinion the 
action under the old form of pleading would properly be one of 
trespass and not of case. In my view, the cases collected and 
discussed. by Denman J. in Stanley v. Powell, establish the rule 
(which is subject to an exception in the case of highway accidents 
‘with which we are not concerned in the case at bar) that where the 
plaintiff is injured by force applied directly to him by the defendant 
his ¢ase is made by proving this fact and the onus falls upon the 
defendant to prove ‘ that such trespass was entirely without his 
fault.? In my opinion Stanley v. Powell rightly decides that the 
defendant in such an action is entitled to judgment if he satisfies 
the onus of establishing the absence of both intention and negli- 
gence on his part.” 

But, as McGregor J. pointed out in the case under review, the 


11 [1952] 1 All E.R. 925 

12 [1050] 1 Q.B. 426. 
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Court of Appeal in National Coal Board v. J. E. Evans & Co. 
(Cardiff), Ltd., rejected the view that, in this matter, there was 
any distinction in the law applicable to accidents on the highway 
and those on private property. The National Coal Board case was 
not referred to in the Judgments in Cook v. Lewis. This is not a 
matter for surprise as the former case was reported only a few 
weeks before the decision was given in Cook v. Lewis. Distance 
can still be a hindrance, despite air travel, and English reports take 
time to cross the Atlantic. But, on this issue, Cook v. Lewis loses 
much of its force by reason of the fact that the National Coal Board 
case was not considered in that decision. 

Beals v. Hayward is thus another authority in favour of the 
view that, in an action of trespass to the person, the plaintiff must 
prove either intention or negligence on the part of the defendant; 
and the onus of proof is on the plaintiff. 

A. G. Davis. 


INTENT to DEFRAUD 


In the present year there have been two appeals to the House of 
Lords from decisions of the Court of Criminal Appeal. In the first, 
Welham v. Director of Public Prosecutions,’ the decision of the 
Court of Criminal Appeal was upheld; in the second, Director of 
Public Prosecutions v. Smith, it was reversed. In both, the House 
of Lords found for the prosecution and appeared to adopt what is 
sometimes, somewhat naively, thought of as the ‘* practical ’’ (as 
opposed to the “f academic ”’) approach. Yet, in reality, the two 
cases provide an interesting contrast for, whilst Welham is as least 
compatible with precedent, Smith runs counter to what one had 
hoped were some of the most basic principles of criminal liability. 
Quite apart from the outcome of the cases and making due allow- 
ance for the processes of the common law, it is a poor reflection on 
our criminal law and administration that there should still in 1960 
have been uncertainty surrounding the basic mental element 
required by such offences as forgery and murder. 

Welham was the sales manager of a company dealing in motor, 
lorries. He had witnessed the execution of hire-purchase agree- 
ments which he had known were forged and which resulted in large 
advances being made to the company by two finance companies. 
He was convicted of uttering forged (private) documents contrary 
to section 6 of the Forgery Act, 1918, an offence which, in view of 
section 4 (1), required proof of an intent to defraud. His conviction 
was upheld by both appeal courts on substantially the same 
grounds. 

It was argued on his behalf that he had believed that the forged 
documents were designed to enable the finance companies to lend 

a flan 2 K.B. 881. 


1960] 1 All E.R. 805. Also reported at [1960] 2 W.L.R. 669. 
2 [1960] 3 All E.R. 161. This case is discussed at pp. 605-629, ante. 
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moneys which they would otherwise have been unable to lend 
because of current credit restrictions and because of the terms of 
their memoranda and articles of association. It was contended 
that there was no intent to defraud, since this belief, whilst 
admittedly accompanied by an intent to mislead the authorities 
concerned with the enforcement of credit restrictions, was not 
accompanied by an intent to involve the finance companies in 
economic loss. All three courts held that the admitted intention 
to mislead the authorities was sufficient. 

As the Court of Criminal Appeal recognised,? Welham’s argu- 
ment that an intent to defraud entails an intent to cause economic 
loss is strongly supported by Mr. J. W. C. Turner in Russell on 
Crime * and by Dr. Glanville Williams in Criminal Law: The 
General Part.5” Both writers deal in some detail with the often- 
cited dictum of Buckley J. in Re London & Globe Finance Corpn., 
Ltd. which concludes with the statement that ‘f to defraud is by 
deceit to induce a course of action.” Both contend that this 
statement must be read in the light of the earlier statement that 
‘* To defraud is to deprive by deceit; it is by deceit to induce a 
man to act to his injury,” and both conclude that “‘ injury ” here 
means economic loss. Without this qualification, they argue, the 
wide interpretation of defrauding as inducing any course of action 
would obliterate the distinction drawn by the Forgery Act between 
public and private documents, the former requiring an intent to 
deceive, the latter an intent to defraud. ‘* Deceits are not prac- 
tised,’? writes Dr. Williams, ‘‘ except to induce a course of action 
or at least abstention from action. It is submitted that in ordinary 
language defrauding involves the idea of economic loss.” * 

The Court of Criminal Appeal had no doubt that both writers 
had taken ‘‘ too narrow a view. ... Provided that the intention is 
to cause the person deceived to act to his real detriment, it matters 
not that he suffers no economic loss. It is sufficient if the intention 
is to deprive him of a right or to induce him to do something 
contrary to what it would have been his duty to do, had he not 
been deceived.” ® 

e Whilst neither referred explicitly to ‘‘ real detriment,” both 
Lord Radcliffe and Lord Denning, who delivered the main speeches 
in the House of Lords, agreed that economic loss was not a require- 
ment of defrauding. 


3 R. v. Welham [1960] 1 All E.R. 260 at p. 264. 

4 11th ed., 1958, Vol. 2, at pp. 1428-1430. 

5 (1958) at pp. 76, TT. 

€ [1908] 1 Ch at p 732. The passage usually cited reads ''To deceive is, I 
apprehend, to induce a man to believe that a thing 1s true which is false, and 

rich the person practising the deceit knows or believes to be false. To 

defrand is to deprive by deceit: it is by deceit to induce,a man to act to bis 
injury. More tersely it may be put, that to deceive is by falsehood to induce 
a state of mind; to defraud is by decett to induce a course of action.’ 

T Loc. ct, note 5 at p. 77. á 

8 Loo. ct. note 8 at p. 264. 
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Lord Radcliffe, after considering a number of possible popular 
interpretations of defrauding, in fact flatly disagrees with Dr. 
Williams’ ‘* ordinary language ’’ interpretation of the term. 
“ There is nothing in any of this,” he states, *‘ that suggests that 
to defraud is, in ordinary speech, confined to the idea of depriving 
a man by deceit of some economic advantage or inflicting on*him 
some economic loss.’?® Whilst establishing, like Lord Denning, 
that the older cases deny the need to prove economic loss, Lord 
Radcliffe’s own definition of defrauding is extremely difficult to 
pinpoint. Agreeing that to defraud ‘f must involve something more 
than the mere inducing of a course of action by deceit ”?” and that 
Buckley J.’2 later statement ‘“ must be understood in the light of 
what had gone before,” Lord Radcliffe is far from explicit as to 
what thing more is involved than the mere inducing of a course 
of action by deceit. Im a sentence which he apparently regards as 
crucial but which itself does not seem to follow on logically from 
the two preceding it, he comments that the significance of the 
later statement of Buckley J. ‘fis to point the contrast between 
deceiving, the essence of which is to bring about a state of mind, 
and defrauding, the essence of which is to bring about a course of 
action whether doing something or refraining from doing some- 
thing.” 7° This, of course, is undeniable but it hardly indicates 
what, if any, additional element in defrauding is required over and 
above the inducing of any course of action. 

At one stage in Lord Radcliffe’s speech, one is inclined to feel 
that his decision turns on the public duty element in the case. <‘ It 
is clear,’? he states, ‘‘ that in connection with this offence, the 
intent to defraud existed when the false document was brought into 
existence for no other purpose than that of deceiving a person 
responsible for a public duty into doing something that he would 
not have done but for the deceit or not doing something that but 
for it he would have done.” = Yet, at the conclusion of his speech, 
he seems to suggest that the only factors which prevent the irduc- 
ing of any course of action by deceit from being to the ** injury,” 
‘‘ detriment °? or ‘‘ prejudice ’? of the actor, which he then 
recognises to be necessary, and thus from amounting to defrauding, 
are the operation of the de minimis rule and the fact that a jury 
might conclude ‘‘ that there was no real intent to prejudice. or 
injure.”’ 12 

In short, it would appear that the true answer for Lord Radcliffe 
to some of the problems which can arise from this elastic interpre- 
tation of defrauding is that ‘‘ theoretical arguments have to be 
tried by a certain standard of common sense.’?** Yet, however 
realistic may be this assessment of the role of the jury, standing 


9 Loc. cit. note 1 at p. 808. 
10 Ibid. at p. 810. 

11 Ibid. at p. 809. 

12eTbid. at p. 810. 

13 Ibid. 
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between the harshness of the law and the accused, it may seem to 
some to leave, as the defence contended, ‘‘ a dangerously wide 
definition of a crime.” Admittedly, there is considerable force 
in his contention that ** words, not being capable of infinite division 
for purposes of precise measurement, can only convey ideas that 
are‘to some extent general,” 14 but it is surely one of the functions 
of the judiciary in defining a crime to try to dispel any generality 
of idea which may be open to abuse by prosecution or jury.” 
Inevitably, this wide interpretation of intent to defraud makes 
largely, though not entirely, meaningless the distinction in the 
Forgery Act between the treatment of public and private docu- 
ments. As Lord Radcliffe admits, ‘it is difficult to imagine an 
instance of a man forging a document in order that it should be 
used as genuine without having, at the same time, an intention of 
affecting another’s conduct to his prejudice.” 16 There may be 
cases in which there is an intent to deceive and no more ™ but 
these must be extremely rare. 

Lord Denning’s speech makes even less reference to any qualify- 
ing requirement of ‘“‘ injury,’’ “detriment ° or ‘“* prejudice.” 
Apparently intent on establishing that the cases and the older texts 
deny the need for proof of economic loss, he hardly hints at any 
qualification to be imposed on inducing any course of action by 
deceit. He makes what seems to be merely passing reference to the 
requirement of prejudice and clearly infers that this can be easily 
satisfied. ‘‘ Put shortly,” he states, “‘ ‘ with intent to defraud ’ 
means ‘ with intent to practise a fraud ° on someone or other. It 
need not be anyone in particular. Someone in general will suffice. 
If anyone may be prejudiced in any way by the fraud, that is 
enough.” 18 The fact, in this instance, that the accused intended 
to mislead the Capital Issues Committee whereas the person who 
would have been deceived (or defrauded) was an Inspector from 
the Board of Trade, was clearly irrelevant. 

However wide may be their interpretation of intent to defraud, 
both Lord Radcliffe and Lord Denning strongly reinforce the Court 
of Criminal Appeal’s contention that the idea of economic loss is not 
supported by authority. Although some of the older cases they 
cite against the narrow Turner-Williams interpretation are not 
entirely conclusive ® and one of the more recent cases ?° has been 


14 Ibid. 

16 The process adopted by Lord Radcliffe is somewhat reminiscent of that 
adopted by the Court of Criminal Appeal in R. v. Spriggs [1958] 1 Q.B. 270 
which, in failing to ssmst in the interpretation of s. 2 of the Homicide Act. 
1957, has been ee criticised by neue, writers. In this connection, see 
now, however, R. v. Byrne [1960] 3 AN H.R. 1. 

18 Loo. ott. note 1 at p. S11. 

17 See, 8.g., R. v. Hodgson (1856) Dears. & B. 8. 

18 Loc. cit. note 1 at p. 815. 

19 R. v. Toshack (1849) 4 Cox 0.C. 38; R. v. Hodgson, infra. Bee, farther, 
Fridman, Intent to Defraud Reconstdered [1960] Crim.L.R. 530. š 

20 R. v. Bassey (1981) 22 Or.App.R. 180. 
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doubted, in this respect, by Lord Goddard,™ their array of autho- 
rity is fairly overwhelming. Whilst one may too easily accord 
exaggerated respect to the older writers, it is difficult to refute 
Kenny, Stephen, Blackstone and East, as well as a long line of 
cases, ; 

S. PREVEZER. 


A Man or BosHam 


Tue ** Man of Bosham’s Case,” Iveagh v. Martin,’ has provided 
one of many lighter features of recent months, though the work of 
judge and counsel during eight days was anything but light. The 
plaintiff is Lord of the Manor of Bosham and claimed payment 
from the defendant, a local yacht-repairer, for use of the plaintiff’s 
moorings and quay. Paull J. held that the defendant was not 
exempt from such payments in the circumstances and it is difficult 
to quarrel with that ruling. Some of the reasoning, however, is 
less clear. The defendant’s claim to an exemption was based on old 
charters referring to ‘f men and tenants ” of Bosham. The learned 
judge convincingly decided that ‘f men ”’ here had a special mean- 
ing, probably villein socmen because holding in ancient demesne 
(though some writers would treat privileged villenage as something 
distinct from tenure in ancient demesne or at least not confined to 
it). However, he proceeded to hold that any person holding a 
head lease from a freehold landowner who happened to be Lord of 
the Manor became a ‘f man or tenant” because of the tenure 
created by the lease. It is very doubtful whether a mere lessee 
came within the terms of the medieval charters and authorities. 
Tenure cannot be created since 1290 and there was no evidence 
that the land leased by the defendant had enjoyed any privilege 
from toll. 

The argument that any inhabitant was now a “ man” of 
Bosham was rejected by the court, though there is considerable 
authority for such an interpretation in other cases. The savings 
clause in a 1988 statute which refers to birth or descent from birth 
in Bosham was also rejected as being no proof of what the original 
custom was. 

Paull J. also held that the privilege from toll applied within the 
manor as well as outside it. He distinguished other authorities 
which pointed out that someone had to deal with local work like 
the repair of streets and walls, by stressing that Bosham was held 
in ancient demesne, but the reasoning here is not very clear. If 
such freedom from internal tolls existed when the King held the 


21 In the Court of Criminal Appeal m R. v. Owen (1966) 41 Cr.App.R. 11 at 
p: 15. However, on the heanng of the appeal m this case m the House of 
ords, the correctness of the wider view, later upheld in Welham, was 
sserted by Lord Tucker, a member of the House of Lords in Welham. 
1 [1960] 8 W.L.R. 210; [1960] 2 All E.R. 668. 
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manor directly, tolls could not later be exacted, but what proof is 
there that no tolls were ever paid when it was in the King’s hand? 

The learned judge was clear in limiting the exemptions to use 
of the moorings and quay for embarking and disembarking and 
temporary mooring between tides, so that the defendant could in 
no vircumstances carry on a business there scot-free. This is sup- 
ported by the modern evidence as to the privileges actually enjoyed, 
and has the reasonable character typical of custom. However, his 
lordship seems to contradict his citation from Coke. Coke said that 
the original reason for exempting holders of ancient demesne land 
from toll, connected with provisioning the royal household, had 
gone, though the privileges remained. Hence it is rather strange 
to try to work out analogies based on supplying fish to the Crown 
in order to decide the true limits of a toll on seaside activities 
today. 

Two interesting incidental points on custom were raised. The 
court accepted the fact that the moorings and quay went back to 
1189 because they appeared on an old map (the date of which is 
not given) and the plaintiff could not prove that they did not 
exist until after 1189. It also rejected the suggestion that a wide 
class of inhabitants might enjoy the exemption, on the ground that 
that would contradict the established limited custom. Here it is 
certainly right that customs can never be contradictory. 

On the question of interpretation it was held that the term 
** tenants ’’ could not develop to include ‘* inhabitants ’? because 
“ inhabitants ’? had always existed and this seems to accord with 
the “ eapressio unius exclusio alterius ” rule. Applying this to the 
defendant’s lease it is certainly arguable, in support of the judge’s 
reasoning, that leaseholders did not exist as any kind of land- 
owners, in the time of Richard II, the date of the earliest exemp- 
tion, whereas ‘‘ freehold tenants °’ have now ceased to exist and 
been factually replaced by leaseholders, so that one type of land- 
holding might be substituted for the other today. 

It was also decided that the rights of the public to use quays 
or moorings along tidal navigable waters did not extend to the 
kind of use being made of them by the defendant. 

Whereas the reasoning of this case is not completely convincing 
there seems no reason to disturb the result. 


A. K. R. Krmatry. 


PROBLEMS AFFECTING THE EXERCISE OF AN OPTION 


Ir is not often that an attempt to exercise an option to renew a 
lease can raise s0 many basic problems of contract law as was the 
case in Beesly v. Hallwood Estates, Ltd. The lease here was for 
a term of twenty-one years and contained an option to renew for a 
similar period provided that written notice was given at least six 
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months prior to the termination of the original lease. The plaintiff, 
an assignee of the original tenant, gave the required notice exer- 
cising the option, and this was received by the defendant company 
which had in the meantime purchased the freehold reversion for 
money. On receiving this notice, the defendants indicated through 
their solicitors that they would be willing to grant a new lease on 
the terms set out in clause 5 of the original lease, subject to the 
plaintiff giving an undertaking that the whole of the exterior and 
interior of the premises would be redecorated within the following 
six months. 

In the course of the correspondence which followed, the plaintiff 
requested that the period of the undertaking be extended to nine 
months, and the defendants replied that they were prepared to 
grant such an extension, but only in respect of the exterior decora- 
tions. At this point the defendant company proceeded to attach 
its seal to the new lease, while the plaintiff, on her part, executed 
the counterpart, though the two documents were never exchanged. 
Shortly afterwards it was reported at a board meeting of the defen- 
dant company that a new lease had been executed for the letting 
of the property to the plaintiff. At this time both the plaintiff 
and the directors believed that the option was valid, but, following 
a query raised by one of the directors at the board meeting, the 
company was advised that the option was void since it had never 
been registered as a land charge as required by section 10 (1) of the 
Land Charges Act, 1925. Thereupon the company advised the 
plaintiff that it was no longer willing to grant her the new lease. 

In this situation, three possible lines of attack lay open to the 
plaintiff. First, she could contend that, irrespective of the validity 
of the option, the defendants were bound by the further lease 
sealed by them and could be compelled to hand it over to her on 
receiving the counterpart executed by herself. If this contention 
failed, she could argue that, despite the lack of registration, the 
option was valid and, as she had complied with the necessary 
formalities for exercising it, the company was bound to execute a 
further lease in her favour. Thirdly, she could assert in the alter- 
native that, even if the option was void, the negotiations which 
had taken place between the company and herself constituted a 
new contract to grant her a lease by which the defendants were 
bound. 

In the event she succeeded on the first ground, despite the fact 
that the trial judge, Buckley J., held that the option was void 
through lack of registration. In his view the defendants were 
bound by the new lease to which they had regularly attached their 
seal, providing the plaintiff handed over the executed counterpart. 
Contemporary conveyancing practice provides that, where a deed 
is to be executed in duplicate, execution of the deed by one of the 
patties raises the presumption that he executes it in escrow, con- 
ditionally upon the other party executing his part of the contract. 


2a Si 
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The problem in this case was whether an additional condition 
attached; namely, the giving of a suitable undertaking by the 
plaintiff in respect of the decorations. After due consideration of 
the surrounding circumstances, however, Buckley J. declined to 
hold that the directors of the company intended to attach this 
extia condition. On the one hand, the chairman of the board 
meeting, at which the query relating to the validity of the option 
had been raised, had nevertheiess countersigned the company’s 
seal, while the minute of the meeting recording the execution of 
the lease made no reference to any condition relating to decora- 
tions. Moreover this objective evidence of intention was streng- 
thened by the fact that all the participants at the board meeting 
clearly considered themselves bound by the sealed lease. 

The point was also raised that the lease had not been delivered 
in conformity with normal conveyancing practice, but Buckley J. 
was not of the opinion that this was fatal to the plaintiff’s case. 
“ The sealing’ of a deed by a corporate body, in my judgment, 
prima facie imports delivery of that deed, either unconditionally or 
conditionally; ... and I see no reason, in the present case, to 
conclude that the sealing of the lease by the defendants did not 
import delivery so as to constitute due execution either uncondi- 
tionally or in escrow.” °? 

The plaintiff sueceeded, therefore, on the bare fact that the 
lease had been duly executed. Her rights stemmed solely from 
the deed and not from any obligation arising from previous nego- 
tiation or the exercise of the option. Indeed it is clear from the 
remainder of the judgment of Buckley J. that, without the deed, 
the defendant would have had no contractual right to compel the 
defendants to grant her a new lease. 

An attempt by the defendants to resist enforcement of the 
lease on the ground that it had been executed under a mutual 
mistake as to the plaintiff’s rights under the option, was rejected 
by Buckley J. for the reason that such mistake was one of law 
and not pf fact. In his view the mistake related to the legal effect 
of an unregistered option and, since the parties were in possession 


eof all the facts, ‘ The mistake was as to the nature and effect of 


the general law applicable to those known facts.” * This is in line 
with the traditional view as expressed in such cases as Holt v. 
Markham * and Ord v. Ord,® but is a little difficult to reconcile 
with the decision in Solle v. Butcher,® where the majority of the 
Court of Appeal was prepared to hold that a mutual mistake as to 
whether a flat fell within the provisions of the Rent Restriction 
Acts was a question of fact. Moreover, Buckley J. expressed the 
view that such a mistake would not entitle the defendants to have 
2 Ibid. at 

8 paeo] 1 W-E- at p. 560. 

4 [1923] 1 K.B. ` 
s [1928] 2 K.B. 198. 

e [1950] 1 K.B. e671. 
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the lease rescinded, whereas in recent years equitable remedies 
have been granted without too rigid an adherence to the distinction 
between mistakes of law and fact. The distinction has never been 
clearly defined and, in the last resort, a great deal may. turn on 
the interpretation applied to the facts of a particular case. Would 
it, for instance, have made any difference to the basic question of 
law or fact in the present case if both parties had been aware that 
an option to renew a lease was void if not registered, but had 
executed the lease in the mistaken belief that it had been 
registered ? 7 

What now of the less successful alternative arguments put 
forward by the plaintiff and based on executory contractual 
rights? The trial judge had commenced his judgment by dealing 
with the contention that even if the lease had not been validly 
executed, the option had been duly exercised, thus entitling the 
plaintiff to the grant of a new lease. The vital question here was 
whether the option was valid in the absence of registration. There 
could be no doubt that if it was registrable under section 10 (1) of 
the Land Charges Act, 1926, then it was rendered void by section 
18 (2) as against the defendant company, which had purchased the 
freehold reversion for money. Whether or not it was registrable 
depended on the construction to be applied to the wording of 
section 10 (1) which lists the type of charge covered by the Act. 
The relevant Class C (iv) expressly covers “f Any contract by an 
estate owner ... to convey or create a legal estate, including a 
contract conferring either expressly or by statutory implication 
a valid option of purchase, a right of pre-emption or any other 
like right (in this Act referred to as an ‘ estate contract °). The 
main introductory limb of this section clearly contemplates some 
form of contract, albeit conditional, whereas Buckley J. was of 
the opinion that an option to renew a lease was not a contract 
but merely a standing offer capable of being converted into ‘a 
contract by its exercise in the required form within the prescribed 
time limit. He based his decision on Helby v. Matthewg, which 
held that the presence of an option to purchase in a hire-purchase 
agreement does not render the hirer “f a person having agreed to 
buy goods ”? within the meaning of the Factors Act, 1889, since 
he could not contractually be compelled to exercise the option and 
become a buyer of the goods. Similarly in the present case, there 
cannot be said to be even a conditional contract to renew the lease 
when the lessee is under no obligation to exercise the option. 

Nevertheless section 10, Class C (iv) proceeds to define an 
“ estate contract *’ as, inter alta, “ including a contract conferring 
expressly or by necessary implication a valid option of pur- 
chase... .°? If the argument that an option can never constitute 
7 It is not clear that the parties in the present case were aware of the lack of 


registration until after they had executed the lease. 
8 [1805] A.C. 471. 
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a contract is correct, there is clearly some discrepancy in the word- 
ing of this section. In order to overcome this difficulty and so give 
meaning to the provision, Buckley J. found himself compelled to 
deviate from the normal canons of construction by holding that 
the examples given in the second limb of the section must be 
treated as extending the normal definition of the term ‘‘ contract ”’ 
so as to include options. ‘* In this context the word ‘ including ’ 
must, as a matter of construction, be given the effect of ‘ which for 
this purpose shall be treated as including ’.”’® Accordingly he 
reached the conclusion that the option im this case was registrable 
under section 10 (1) and thus rendered void as against the defen- 
dants when they purchased the reversion. Any claim by the 
plaintiff, therefore, based on the exercise of this option, must fail. 

The final argument of the plamtiff involved the contention that, 
even though the option was void, the resulting correspondence 
between the parties should be treated as constituting a new con- 
tract to grant her the lease. For this argument to be successful, 
it would be necessary to hold either that the parties intended to 
create a new contract independent of the option, or that, in the 
absence of such an intention, a contract could arise from some 
mechanical operation of the rules of offer and acceptance. On the 
first point, the fact that the option might be void for lack of 
registration had clearly not been present in the mind of either 
party during the course of negotiations for renewal of the lease. 
Accordingly the trial judge took the view that, as these negotia- 
tions had been conducted with ‘f the mutual intention of giving 
effect to what were believed to be the existing rights of the plain- 
tif,” *° they must be treated as abortive if it later transpired that 
the plaintiff had no existing rights owing to the invalidity of the 
option. Certainly they could not be construed as creating new 
contractual rights independent of the option, for neither party had 
intended their correspondence to have that effect. While it is true 
that the defendant company had expressed its willingness to grant 
a new lease on the terms contained in clause 5 of the original lease, 
it had done so with the intention of “ carrying out what were 


~ thought to be existing obligations, not of creating any new obliga- 


tion.” 1° On the view that the option was a standing offer which 
was, accepted by the giving of the required notice, both parties had 
considered themselves bound as from the time of the receipt of 
that notice by the defendants. Any subsequent expression of 
willingness to grant the required lease on the part of the defendant 
company was therefore intended as a recognition of existing rights 
and not made with the intention of creating new ones. 

It was this fact which distinguished the present case from that 
of British Homophone v. Kunz," where an option for renewal in a 


9 [1960] 1 W.L.R. at p. 557. 
10 Ibid. at p. 558. e 
11 (1985) 152 L.T. 589. 
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contract of service was held void for uncertainty. Here again both 
parties thought the option valid, and consequently negotiated and 
completed a new formal written agreement for a further period of 
twelve months. Their mistake led to the belief that the, exercise 
of the option created an obligation to enter into a new contract, 
not that it created the contract itself. Thus Kunz intended to 
enter into a new contract and was bound by it when completed, 
whereas the defendant company in the present case had no such 
intention. 

The question still remains, however, whether it is true to state 
that no obligation can result even though the lessor, by his conduct, 
continues to give the impression that he regards himself as bound 
by the apparent ‘f acceptance ”? of the void option. Even if it 
were possible to construe an intention to create a new contract 
from the conduct of the parties, Buckley J. was of the opinion 
that the plaintiff’s claim would still fail. For such a contract to 
result, it would be necessary to treat the plaintiff’s notice exercising 
the option as the offer, but in this event the ensuing correspon- 
dence on the subject of the undertaking relating to the decorations 
amounted to a series of counter-offers, none of which was finally 
accepted. Even the final sealing of the lease by the defendant 
company was insufficient for this purpose, since it is axiomatic 
that an acceptance is never valid until it has been communicated 
to the offeror. 

Nor did the trial judge consider that the plaintiff would be any 
more successful by invoking the principle of promissory estoppel 
as outlined in the cases of Central London Property Trust, Ltd. v. 
High Trees House, Lid.™® and Combe v. Combe.** In his view the 
plaintiff had no existing legal rights except for any which might 
have arisen by an application of the estoppel, and it is now well 
settled that the doctrine cannot be invoked to create a cause of 
action or to negative the operation of a statute. Exception cannot 
be taken to this ruling on the facts of the present case, but it is 
interesting to note that Buckley J. apparently regards some form 
of detriment to the plaintiff as an essential requirement of this 
form of estoppel. He points out that even though the conduct of 
the defendants may have induced her to believe that they would 
grant the further lease, and not rely upon section 18 of the Land 
Charges Act, the plaintiff had not in any way changed her position 
to her detriment by acting on the faith of this representation. 
There was no evidence that she had paid rent after the end of the 
original term, nor had she suffered by refraining to take steps to 
enforce clause 5 of the lease against the original lessors, since such 
action would not have been open to her. This requirement of 
detriment was not present in the doctrine as defined by Denning 


19 [1947] K.B. 180. 
18 [1951] 2 K.B. 215. 
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L.J. (as he then was) in Combe v. Combe, but it is an essential 
ingredient in its American counterpart, and is apparently begin- 
ning to fnd favour amongst British judges.1° 

J. F. WILSON. 


PAYMENT BY LETTER OF CREDIT 


Tar judgment in the recently reported Australian case of Saffron 
v. Société Mintère Cafrika + suggests answers to a question which 
is, with the growing use of commercial credits in the export trade, 
increasingly likely to be of practical importance, namely, whether 
in any circumstances a stipulation for payment by bankers’ credit 
debars a seller who is not in fact paid through the credit from 
suing the buyer for the price. 

The essential facts of the case were that a seller contracted to 
sell chrome ore and stipulated for payment by means of what was 
assumed between the parties to be an irrevocable but not a con- 
firmed credit. The seller delivered the goods to the buyer but 
payment was not met out of the credit because the bank found 
the documents presented to it were not in order. The seller 
thereupon sued the buyer for the price but the buyer contended 
that the stipulation as to a bankers’ credit was to be regarded as 
specifying an exclusive method of payment and that therefore upon 
its failure ıt was not open to the seller to sue the buyer on the 
contract of sale. 

In delivering the judgment of the High Court of Australia upon 
this point, Dixon C.J. referred ? to Professor A. G. Davis’ mono- 
graph on The Law Relating to Commercial Letters of Credit ? 
where, said the Chief Justice, the question was discussed and such 
authority as there was cited. The conclusion drawn by Professor 
Davis was that though dicta favoured the view that normally a 
seller did not take a draft drawn under a letter of credit in absolute 
but only in conditional payment the question could not be regarded 
as definitely settled until it was raised in an action between buyer 
and seller. Dixon C.J. went on to point out that the question could 
only arise in special circumstances as where the bank responsible for 
the credit went insolvent (a case suggested by Prof. Davis) or, as 
in the instant case, when the documents tendered were not in con- 
formity with the letter of credit but the buyer had obtained 
possession of the goods. 

Dixon C.J. then proceeded to explore the problem by distin- 
— between various types of credits, thereby advancing 

1951] 2 K.B. at p. 220. 
is s. 90 of the Restatement of the Law of Contract. 
is rie 6.g., Viscount Simonds in Tool Metal Manufactunng Co., Lid. vV. 

sten Electric Co., Lid. [1055] 2 All B.R. at p. 660. 
1 AOB 80) 100 O.L.R. 281. 
2 (1068-59) 100 O.L.R. at p. 248. 


2 9nd ed., 1954, at p. 45. (The Report is in error in giving the reference® to 
relevant passage in Prof. Davis’ work as p. 42.) 
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somewhat beyond Professor Davis’ treatment of the matter.t First 
the Chief Justice said that a provision for payment by a revocable 
credit 5 
“ could hardly be regarded in any circumstances as negativing 
payment in the event of revocation.” 
At the other end of the scale he thought ë that a provision for an 
irrevocable and confirmed letter of credit 7 


“ might perhaps not unreasonably be regarded as a stipulation 

for the lability of the confirming bank in place of that of the 

buyer.” 
As for irrevocable but unconfirmed credits he thought that there 
would be less reason than in the previous case for regarding the 
provision of the credit as being all that is required of the buyer 
in any circumstances. He concluded these observations by saying 
that the instant case did not require the determination of the 
general question propounded by Professor Davis but despite these 
cautionary words the suggested answers to the problem seem, with 
respect, so eminently fitted to the three types of credit that in any 
future discussion of the problem they will have to be treated as of 
the greatest persuasive force. 

He then went on to say that in the circumstances of the case 
before the court, involving as it did an irrevocable but uncon- 
firmed credit, it was not reasonable to suppose it to be intended 
that if the buyer obtained the chrome but payment from the credit 
was refused, the seller was to go unpaid. He also approved the 
analogy drawn by Professor Davis and accepted by the trial judge, 
Kinsella J., between payment by negotiable instrument and pay- 
ment by letter of credit. Just as an intent to make absolute 
payment by negotiable instrument must be strictly proved ë and 
will not be deduced from ambiguous expressions such as “fin 
payment,” so in the case of the present credit intent that it was 
to amount to absolute payment should have been strictly proved 
and this burden had not been discharged. 

The case thus seems to provide a useful addition to the still 
rather scanty case law on credits and as such will doubtless carry 
great weight if and when its problems come before the courts of 


4 (1958-59) 100 C.L.R. at p. 248. But see now [1959] J.B L. 828-6. 
5 Ibid. 


8 Ibid. at p. 244. 

7T He adopted the definition of a confirmed and irrevocable credit given in 
Gutteridge and Megrah, The Law of Bankers’ Commercial Credits (2nd ed, 
1955), p. 18, ‘‘an absolute unde by a banker to honour all drafts 
complying with the terms of the instrument creating the credit, subject only 
to limitations as to the amount and period of time for which it 18 to be 
available.” This work appears to take the view that payment by credit never 
releases the buyer. See p 20, n. KS So also the author of a comment in 
(1926) 40 Harvard L.R. 204. Prof. Davis appears to take this view at p. 68 
for he lists the releasing of the buyer sae ble pea to the adoption of 
she novation theory as a jumdical basis for bankers’ cred: 

8 Prof. Davis cites Matllard v. Duke of Argyll (1848) 6 M. & G. 40. 
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this country. It might also be incidentally remarked that the case 
is an illustration of the dangers inherent in departing from the 
“ classic ’? form of f.o.b. contract where the seller both puts the 
goods aboard and procures a bill of lading. Dixon C.J. alluded ° 
to the well-known words of Devlin J. in Pyrene v. Scindia ° on 
the modern flexibility of f.o.b. contracts and said that the present 
case was an illustration of this in that the seller discharged its 
duty by putting the chrome on board ship and allowing the buyer 
by means of the possession of a weight certificate “ to obtain 
whatever bill of lading he wanted. Of this the Chief Justice 
said 17: 
“ It is true that the course which the seller adopted was, 
as the events show, an improvident one. It put the buyer in 
a position to procure a bill of lading which would give him 
control of the goods and yet would not comply with the terms 
of the letter of credit, so that the seller unnecessarily lost all 
control of the goods without payment or assurance of 
payment.” 
A. H. Hupson. 


CARELESS HOMEWORK AND CAVEAT VENDOR IN THE Law 
OE CONTRACT 


Proressor Corbin states in his treatise on Contracts !: 


“ There are many cases in which one party has assented 
to a definite bargain because of some antecedent error of 
computation that he has made. Their number is due to the 
fact that men are poor accountants and inaccurate in doing 
simple mathematical problems. If the mistake is discovered 
and corrected by notice before an acceptance of the mistaken 
offer, no harm results and no relief is necessary. But if an 
acceptance has taken place, trouble may arise. If the error 
was made by the offeror, then the offer is one that would not 
have been made but for the mistake. This is the frequently 
occurring case.” 


Such was the case in Imperial Glass, Ltd. v. Consolidated 


* Supplies, Ltd., in which the British Columbia Court of Appeal 


overruled the trial judge who had ordered rescission of a contract 
fot unilateral mistake. 

In October 1957 the appellant, suppliers and installers of 
window-glass, was invited by a sub-contractor on the construction 
of a school to bid on the supplying and installation of window-glass. 
Before submitting a bid the appellant telephoned the office of the 
respondent and requested a quotation on ‘f T'win-Seal ” glass. The 

9 (1958-59) 100 C.L.R. at p. 241. 

10 [1954] 2 Q.B. 402 at p. 424. 

11 This document was the equivalent of a mate's receipt. 
12 (1958-59) 100 O.L.R. at pp. 241-242. 


11951, Vol. 8, para. 609 at p. 435. 
4 (1960) 22 D.L.R. (@d) 759 Bird, Coady and Sheppard JJ.A.). 
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appellant gave the approximate sizes and number of units of each 
size and the weight of glass in the respective units. This informa- 
tion was noted down by Mrs. L, an employee of the respondent, 
who took the message. Mrs. L then calculated the number of 
square feet per unit size and then instructed another employee, 
Mrs. S, to multiply footage per unit by the number of units and 
thereby determine the total footage. In doing so Mrs. S arrived at 
a total footage of 202.62 sq. ft. instead of 2026.24 sq. ft. Later 
in the day an officer of the respondent, relying on the correctness 
of the computation by Mrs. S, quoted to the appellant by telephone 
a price of $2,000.00. The appellant then submitted a bid to the 
contractor, using the figure of $2,000.00 in its calculation, and on 
November 6 the appellant’s tender was accepted. Between this 
date and December 11 the appellant telephoned once or twice to 
the respondent asking for written confirmation of the respondent’s 
verbal quotation given in October. The respondent’s reply was 
that no confirmation was necessary and that the appellant, if 
interested, should place his order. 

About December 11, the appellant obtained a quotation of 
$5,400.00 from another supplier of glass, a competitor of the 
respondent, and thereupon went immediately to the office of the 
respondent and, without disclosing this new quotation, obtained 
written confirmation of the respondent’s October quotation of 
$2,000.00. This written confirmation referred, inter alia, to the 
** sizes supplied by you,” meaning the sizes supplied in the tele- 
phone conversation in October. 

On December 18 the appellant, by letter, placed its order with 
the respondent for the glass to be supplied pursuant to the letter 
of December 11. On December 17, the respondent discovered the 
mistake made in the calculation of the footage and therefore in the 
price quoted and informed the appellant by telephone that a 
mistake had been made. Later, by letter dated December 28, the 
respondent wrote to the appellant repudiating the contract by 
refusing to deliver the glass at the price quoted. 

The appellant, being obliged to carry out its contract with the 
school sub-contractor, had to purchase the required glass, appar- 
ently from the respondent, at a cost of $4,612.00. The appellant’s 
action was, therefore, to recover the sum of $2,612.00 being the 
difference between the actual price and the quoted price based on 
the miscalculation. 

The first point of argument, which occupied a major portion 
of the attention of both counsel and the bench, was whether a 
contract was concluded between the parties in October when 
the appellant submitted a bid to the sub-contractor based on the 
respondent’s miscalculated quotation, or in December when the 
appellant obtained and accepted the respondent’s written quota- 
tion. The trial judge, Ruttan J., with whom the Court of Appeal 
agreed, held on three grounds that the contract came into existence 
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in December upon the exchange of letters. First, in the cireum- 
stances the oral quotation did not amount to an offer since there 
was no notification to the offeror that the quotation was sought 
not as a mere indication of price, or casual inquiry, but with the 
intention of creating a firm legal relationship. Secondly, the 
appellant’s conduct in requesting written confirmation of the oral 
quotation indicated that the appellant did not consider any con- 
tract to have been concluded and this inference was strengthened 
by the fact that the appellant subsequently gave a written order 
forty-eight hours after receipt of written confirmation of the quota- 
tion from the respondent in the December. Thirdly, assuming the 
oral quotation was an offer there was evidence neither of an under- 
standing between the parties nor of a custom in the trade from 
which it could be inferred that such an oral quotation could be 
accepted by the act of entering into a legal relationship with a 
third party. Hence authorities such as Central London Property 
Trust, Lid. v. High Trees House, Ltd.* and Carlill v. Carbolic 
Smoke Ball Co.* were inapplicable. Although it might be ques- 
tioned whether the mere setting down of an oral quotation in 
writing converts that quotation into an offer, the argument was 
not apparently advanced in either court. Accordingly the case 
was developed on the basis that the exchange of letters in 
December constituted a contract between the parties. 

The issues were thus now narrowed down to the effect of the 
mistake on the part of the respondent and the effect of the appel- 
lant’s knowledge of that mistake. The trial judge held that 
although the mistake was unilateral on the part of the respondent, 
and was not a mistake of substance, the case was one where equity 
would have granted a decree of rescission of the contract. He 
referred to Lord Denning’s remarks in Solle v. Butcher ® to the 
effect that a contract would be set aside ‘‘ if the mistake of the one 
party has been induced by a material misrepresentation of the 
other. . . .”? From his findings of fact he concluded that the 
plaintiff on December 11, 


“ was inviting a written offer which the plaintiff knew was 
based on an error in the offeror’s mind. Certainly therefore 
the plaintiff was contributing to the mistake. He was in fact 

* urging the defendant to conclude a contract while allowing 
him to remain under his delusion.”’’ 


Finally he stated that the defendant had pleaded that, 


‘€ the plaintiff was well aware of the mistake and with intent 
to take unfair advantage requested confirmation of the said 
oral quotation. If this be not a plea of fraud, it is at least 
one of conduct amounting to fraud, and it is entirely borne 
out by the evidence.” 


3 [1947] K.B. 180. E 
4 [1892] 2 Q.B. 484. 
5 [1950] 1 K.B. 671 at p. 692. 
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Ruttan J. therefore granted rescission of the contract to the 
defendant with costs. The Court of Appeal accepted Ruttan J.’s. 
finding that the appellant in accepting on December 18 the offer of 
the respondent made on December 11, did so with full knowledge 
that a mistake had been made by the respondent in the offer 
submitted, but refused to conclude from this finding that the 
appellant’s failure to make known to the respondent that it had 
made a mistake was conduct amounting to fraud which justified 
rescinding the contract and dismissal of the appellant’s claim for 
damages. Solle v. Butcher was distinguishable on the ground that 
it was concerned with mutual mistake and the court granted 
rescission but on terms that would be fair to both parties. Other 
cases of mistaken quotations such as Hartog v. Colin and Shields * 
were distinguishable in that the mistake occurred in the words of 
the offer and such mistake, being known to the other party, 
prevented a consensus. 

The Court of Appeal regarded the instant case as governed by 
Bell v. Lever Bros., Ltd., where it was held, inter alia, that there 
was no duty on the defendants to disclose information to the 
plaintiffs which would have led the plaintiffs not to enter into 
compensation agreements. If fraud could not be inferred in the 
Bell case it should not be inferred on the facts of the instant case 
since the only evidence from which such inference could be drawn 
was the failure of the appellant to disclose the mistake of the 
respondent before entering into the contract. Two factors were 
in favour of the appellant’s position. First, he had already com- 
mitted himself to the sub-contractor, relying in good faith on the 
quotation given and which the respondent must have known would 
be used by the appellant in tendering on some contract. Admit- 
tedly no binding contract had been made with the respondent at 
that time but having contracted with the sub-contractor it was not 
fraud on his part to enter into the written contract with the 
respondent without disclosing the error. Secondly, the respon- 
dent’s error was not induced by any representation, fraudulent or 
otherwise, of the appellant. 

In summary, the Court of Appeal, in the circumstances of the 
case would not hold 


‘¢ that the conduct of the appellant, which may be open to 

on on moral and ethical grounds, amounted to fraud. 
While the appellant knew of the mistake, it was not a mistake 
induced by any representation made by the appellant. It was 
a mistake of the respondent arising from its own negligence or 
carelessness. The respondent cannot be relieved from the 
consequence of that mistake, the contract is not voidable and 
the appellant is entitled to damages.”’ 


In Tamplin v. James, James L.J. stated that “f a person (must 


e 11939] 3 All H.R. 568. 


7 [1982] AC. 161. 8 (1880) 15 Ch.D. 215 at 221. 
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not) snap at an offer which he must have perfectly well known to 
be made by mistake. ...’’ The qualification which seems justified 
by the decision in Imperial Glass would seem to be “ but a person 
who has changed his position relying on a mistaken quotation may 
snap up a subsequent offer based on the mistaken quotation even 
though he knows or has good reason to suspect that a mistake has 
been made.”’ 

The decision attempts to strike a balance between two parties 
who each contributed to the events which resulted in the damage 
complained of by the one. It is commercially reasonable and the 
common practice to rely on quotations given by reputable firms 
in estimating and bidding on contracts. Had a contract with the 
respondent supplier never been made, either because the mistake 
was discovered before the written offer was communicated, or, for 
example, because of the supervening bankruptcy of the respondent, 
the loss arising out of his contractual obligation to the school sub- 
contractor would have rested on the appellant. He would have 
had no action in contract or in tort against the respondent.° 

On the other hand it is also common commercial practice to 
question a quotation which seems unduly out of line with quota- 
tions received from other suppliers, though not usually disclosing 
the details of those other quotations. To reach a decision wholly 
in favour of either party could not fail to impose an unjust burden 
on the losing side, and one which is “f open to question on moral 
and ethical grounds.”’ 

Eric C. E. Topp. 


AGENT OF A FOREIGN PRINCIPAL 


Tax majority of recent textbooks which treat of agency topics 
either doubt 1 or deny * the continued existence of the once well- 
established presumption that an agent acting for a foreign principal 
assumed a personal liability. This seems to lend a special interest 
to some remarks of Pilcher J. in the recent case of Com (trading as 
Port of Richborough) v. Sorrell.2 The facts in outline were that 
the plaintiff sued the defendant for loading charges in respect of 
cattle exported by the defendant through the Port of Richborough. 
The learned judge found that the defendant had in fact agreed to 
pay these charges and in consequence gave judgment for the 
plaintiff. In two of the three transactions which were the subject 


9 In Gillis Supply Co. v. Chicago, Milwaukee and Puget Sound R.W. Co. (1911) 
18 W L.R. 335 the British Columbia Court of Appeal denied an action to 
recover damages caused to the plaintiff who bought goods relying on an 
incorrect quotation by the defendants of freight rates, the error having been 
made by mistake and not dehberately and recklessly. 

1 Bee Bowstead, Agency, 12th ed., p. 201; Anson, Contract, 21st ed., p. 618. 

2 Bee Powell, Agency, p. 207; Fridman, oe p. 178; Hanbury, Agency, 
p. 164; Cheshire & Fifoot, Contract, 5th ed.. p. 899; Chitty, Contracts, lst 
ed., Vol. 2, pp. 56 and 80; Scrutton, Ghiniterpaities, 16th ed., pp. 39-40. 

3 [1960] 1 Lloyd's Rep. 471. 
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matter of the proceedings before the court the defendant had been 
acting as an agent for foreign principals, in the one case Dutch, 
in the other Italian. On this aspect of the case Pilcher J. made 
the following observations, apparently as providing an additional 
or alternative ground for his conclusions *: 


‘* I was referred to passages in the third edition of Lord 
Halsbury’s Laws of England, Vol. I, p. 280, para. 518, which 
deals with the situation of agents for foreign principals. In 
this case Mr. Sorrell was an agent for a foreign principal, but 
I am not going to read the passage out because it sets out in 
my view correctly, the effect of the decisions and I think that 
a great deal more is required than was ever done by Mr. Sorrell 
in this case, when acting for a foreign agent ([sic], read ‘ prin- 
cipal °) before the agent can escape personal liability for acts 
which he does on behalf of his foreign principal.”’ 


The passage in Halsbury which thus receives judicial approval 
reads as follows: 


‘*In particular when an agent makes a contract on behalf 
of a foreign principal, there is a presumption based on the 
custom of merchants that the agent has no authority to pledge 
the credit of the foreign principal so as to establish privity of 
contract between the foreign principal and the third party, 
and that the agent, although he discloses the name of the 
principal, contracts personally, unless a contrary intention 
appears from the contract itself or from the attendant circum- 
stances. But where the foreign principal is brought into 
privity of contract the presumption does not operate so as to 
render the agent liable as well as the principal.” 

It will be recalled that in Rusholme & Bolton & Roberts Had- 
field v. S. G. Read, a case concerning the liability of a confirming 
house in the export trade, Pearce J. (as he then was) expressed 
the opinion that the presumption had not lost all its force, and in 
particular he pointed out that the case of Miller, Gibb v. Smith & 
Tyrer, which seems to be taken by some writers * as marking the 
demise of the presumption could be countered by Brandi v. 
Morris,® decided in the Court of Appeal later in the same year. 

Recent academic opinion in the same sense is to be found in 
Professor Wortley’s review ° of the latest edition of Dicey’s Confljct 
of Laws where Bowstead’s ° former treatment of this topic is 
adopted and mention is made of Continental practice which 
resembles the presumption. 

The result seems to be that some text writers, no less than 
some judges, have been somewhat premature in asserting that 
the presumption no longer carries any weight. 

4 Ibid. at p. 478. 5 [1955] 1 W.L.B. 146 at p. 150. 
6 [1917] 2 K.B. 141. 

8.9g., Cheshire & Fifoot, Contract, 5th ed., 899. 

8{f1917] 2 K.B. 784. 


9 6 J.B.P.T.L.(N.8.) at p. 161. 10 Age pes 195. 
11 Pritchard J. in Holt & Moseley v. Cunningham ETETE 83 L 
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The present writer has elsewhere pointed out that no one has 
gone so far as to suggest that this presumption of personal liability 
is as remote from reality as some other old presumptions which 
may or may not continue to exist, such as the presumption of 
general hiring. It was also pointed out that the modern develop- 
ment of confirmation in export transactions ** tends to produce a 
scheme of rights and duties similar to that produced by the pre- 
sumption of personal liability which would seem to indicate that 
the needs and usages which produced the presumption have not 
ceased to operate. Indeed Cow v. Sorrell itself provides a neat 
illustration of the sort of difficulty which must have been envisaged 
by those who fostered the presumption. In the two transactions 
in which the defendant was acting as an agent for foreign principals 
the plaintiff, perhaps il-advisedly as Pilcher J. pointed out,‘ 
applied to the foreign principals for payment but received no 
satisfaction whatsoever. In fact the plaintiff’s letter to the Italian 
principal, one Luigi Borghi, was speedily returned with a note to 
the effect that “f no such person, place or address was known in 
Milan.” 15 

It may, of course, be urged by those who are critical of the 
older cases that a presumption which operated to add an alterna- 
tive liability in the agent, in the nature of a guarantee to an 
existing liability in the foreign principal, would be more serviceable 
than the present presumption, which, by operating to deny an 
authority in the agent to create privity of contract between his 
principal and the third party,’® prevents the principal falling 
under any direct liability to the third party. Since, however, the 
presumption is one of fact, even though at one period it was so 
strong as almost to be one of law,*’ there seems to be no insuper- 
able obstacle to its being so moulded as to produce just and realistic 
solutions in accordance with whatever modern usage may be proved 
to the court. 

A. H. Hunson. 


WHEN 18 A CONVICTION NOT A CONVICTION? 


Tug case of R. v. Governor of Brixton Prison, ea p. Caborn- 
Waterfield + was an application for a warrant of habeas corpus that 
was “entirely devoid of merit.’ In 1955, the applicant was 


1% 85 Can.B.R. 886. 

13 See also Schmitthoff [1957] J.B.L. 17 at p. 21. 

i4 [1960] 1 Lloyd's Rep. at p. 478. 

18 Ibid. at p. 477. 

18 Boe Halsbury, Laws of England, 8rd ed., Vol. I, p. ae Anson, Contract, 21st 
ed., p. 518; Miller, Gibb v. Smith 4 Tyrer [1917] 2 K.B. era 150, per 

Swinton Eady L.J. p. 154-165, per Bankes L.J.; and p. 160, per Bray 

J. Contra, semble, Powell: Agency, p. 208n. “Is 1s unlikely that a mercantile 
usage excluding the forei Doaa "a liability was ever reco 

17 Bee per Blackburn J. in Armstrong v. Stokes dera L.R. 7 Q. 98 at p. 605. 

1 [1960] 2 W.L.R. 792. Also reported at [1960] 2 All H.R. 178. 
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summoned to appear before a French court on a charge of having 
stolen about 28,000,000 French francs and 7,000 U.S. dollars. He 
did not appear at the hearing and the trial was consequently 
adjourned. He did not appear at the adjourned trial and,’ in 1956, 
he was convicted in his absence by a jugement par défaut „and 
sentenced to four years’ imprisonment. 

Under French law the applicant at any time could move to have 
this judgment and sentence set aside and submit to a retrial. The 
applicant did so move but failed to attend the court for the retrial. 
In consequence the conviction and sentence were confirmed by a 
jugement itératif défaut, which not being appealed against within 
ten days became final and conclusive. 

In 1960, the French Government requested the applicant’s arrest 
and extradition and the warrant issued under the Extradition Act, 
1870, stated that requisition had been made by the French Govern- 
ment for his surrender as one “f accused of the commission of the 
crime of larceny.” The Bow Street magistrate committed the 
applicant for extradition and he thereupon applied for a writ of 
habeas corpus. 

One of the arguments advanced by the applicant was that he 
was being proceeded against as a ‘f person accused ° whereas he 
was actually a ‘‘ person convicted.” This would have been a clear 
defence had it not been for the wording of section 26 of the Extra- 
dition Act, 1870, which states that: ‘‘ The terms ‘ conviction ° and 
€ convicted °? do not include or refer to a conviction which under 
foreign law is a conviction for contumacy, but the term ‘ accused 
person °’ includes a person so convicted for contumacy.”’ 

The effect of this section is that if the applicant had been con- 
victed for contumacy he would have been an accused person within 
the meaning of the act, and the warrant would have been good: 
if, however, he had been convicted for other than contumacy he 
was a convicted person and the warrant was bad. 

In Re Coppin? the then Lord Chancellor held that the expres- 
sion in section 26 *‘ convicted for contumacy °’ was “‘ intended as 
a translation of the French words ‘ par contumace’.’?’ By French 


law, if a person, who has been convicted ** par contumace ” subse- ° 


quently surrenders himself to the court, the conviction becomes 
annulled and he undergoes his trial as if he had never been so 
convicted. This, as has been stated above, was the position of the 
appellant following his jugement par défaut in 1956. 

However, after the subsequent jugement itératif défaut, the 
applicant could no longer obtain a retrial upon surrender but would 
be sent straight to prison. The jugement itératif défaut was, thus, 
different in kind from a conviction par contumace which could be 
set aside and was, therefore, not included within the term convic- 
tion par contumace, nor in the English translation of it given in 
section 26 of the Extradition Act. 


2 (1866) 2 Ch.App.Cas. 47. 
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The legal position was, therefore, that the appellant following 
the jugement par défaut was an accused person within the meaning 
of the Act, but following the jugement itératif défaut he became a 
convicted person and he had thus been wrongly proceeded against 
in the extradition proceedings when he was referred to as “ an 
accused person ” and he was, therefore, awarded his writ of habeas 
corpus. 

D. G. VALENTINE. 


JURISDICTIONAL PROBLEMS IN NULLITY 


THE recent decision of Karminski J. in Ross-Smith (orse. Radford) 
v. Ross-Smith + seems to have put the problem of jurisdiction in 
nullity suits in voidable marriages back into the melting pot. The 
question at issue was whether, in a case where a petition of nullity 
is raised on the ground of wilful refusal to consummate or alter- 
natively on the ground of incapacity, jurisdiction might be assumed 
by an English court solely on the ground that the marriage was 
celebrated in England. At the time of the petition the parties were 
domiciled in Scotland, the petitioner was living in England and her 
husband in Kuwait. Karminski J. held that although the court 
of the lex loci celebrationis would have jurisdiction to entertain the 
suit were it based on any cause which would render the marriage 
void ab initio that court would not have jurisdiction in cases of 
voidable marriages without some further connecting factor such as 
the domicile of the parties or the residence of the defendant. 

The assumption of jurisdiction by English courts in matrimonial 
causes depends upon the nature of the cause. In some cases the 
court is simply being asked to declare an existing status, as in cases 
of void marriages where the court’s function is simply to declare 
that the status of the parties has not been changed by their 
marriage ceremony. In these cases the English courts have 
assumed jurisdiction on a very wide variety of connecting factors 
including the fact that the marriage was celebrated in England. 
There are a number of cases supporting this proposition ? and their 
rationale appears to be that ‘ by professing to enter into a contract 
in England [the parties] mutually gave each other the right to 
have the force and effect of that contract determined by an 
English tribunal.” ? 

A petition for annulment of a voidable marriage, except in cases 
of wilful refusal to consummate, involves a question of capacity to 
contract at the time of the marriage and is very different from a 
petition for divorce on the grounds of, say, cruelty or adultery, 


l (B0012 W OR 758; [1960] 8 AN E.R. 70 

2 6.g., Simonin v Mallac (1860) 2 Sw. & Tr. 67; Sottomayer v. De Barros 
(1877) 8 P.D. 1 (C.A.); Lanke v. Van Aerde (1894) 10 T.L.R. 426; see also 
Hill (orse Petchey) v. [1960] P. 180 at p. 183 et seq. and Dicey’s 
Conflict of Laws, Tih ed., p. 855, note 46. 

3 Sir Cresswell Cresswell in sioner v. Mallac (1860) 2 8w. & Tr. at p. 75. 
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which are essentially matters subsequent to the marriage contract 
and in no way connected with it. Nevertheless in Inverclyde v. 
Inverclyde * Bateson J. came down wholly for the view that nullity 
on the ground of impotence is a suit to avoid an existing marriage 
and as such affects the status of the parties as much as a divorce 
decree. Because of this he held that the court of the domicile of 
the parties is the only one competent to grant a decree of nullity 
in eases of voidable marriages. 

Inverclyde v. Inverclyde was followed on this point by the 
Court of Appeal in Casey v. Casey,’ to the extent that they held 
that celebration of the marriage in England does not in itself confer 
jurisdiction on an English court. It may be worth bearing in mind 
that in Casey v. Casey the petitioner alleged wilful refusal to con- 
summate; this differs from the other grounds for nullity in that 
it is not an incapacity present at the time of the marriage, but 
rather like cruelty or adultery arises as a result of a party’s 
reactions after the ceremony. 

Before Casey v. Casey there is to be found a certain amount of 
authority rejecting the view of Bateson J. in Inverclyde v. Inver- 
clyde. In 1944 two cases, Easterbrook v. Easterbrook è and Hutter 
v. Hutter,’ both rejected the view that only the court of the 
domicile could assume jurisdiction over these cases. In Easter- 
brook v. Easterbrook the court assumed jurisdiction on the grounds 
of residence, domicile of one of the parties,? and because the 
marriage was celebrated in England. In Hutter v. Hutter juris- 
diction was assumed on the ground that both parties were resident 
here in England.® This view that residence of both parties in 
England was sufficient to ground jurisdiction received the approval 
of the Court of Appeal in Ramsay-Fairfaw v. Ramsay-Fairfax °° 
and that case must be taken to have overruled Inverclyde v. 
Inverclyde. The reasoning of the Court of Appeal was that the 
ecclesiastical courts entertained suits of nullity in cases where the 
marriage was voidable and where both parties were resident within 
their jurisdiction, and the jurisdiction of the High Court under 
section 22 of the Matrimonial Causes Act, 1857, and section 82 of 
the Supreme Court of Judicature (Consolidation) Act, 1925, is ‘f as 
nearly as may be conformable to the principles and rules of the 
court which previously exercised the jurisdiction.’ j 

Casey v. Casey is still Court of Appeal authority for the view 


4 [1981] P. 29. 

5 [1949] P. 420. 

6 [1944] P. 10. 

T [1944] P. 95 

8 It might perhaps seem peculiar that a voidable marriage should allow the 
parties separate domiciles. All that can be said of Easterbrook v. Easterbrook 
is that ıt was undefended and very briefly reported Certamly the case cannot 
stand by De Reneotlie v. De Reneorlle [1948] P. 100 on this point. 

2 See also Robert v. Robert [1947] P. 164, which was overruled by De Reneville 
v. De Renettlle [1948] P. 100. 

10 [1966] P. 116. 
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that English courts cannot assume jurisdiction merely because the 
marriage was celebrated in England, but the decision is not as 
strong as appears at first sight. In a Northern Ireland suit, 
Addison v. Addison, Lord MacDermott refused to follow it on 
the grounds that there was no justification for ** splitting the nullity 
jurisdiction as between void and voidable marriages.” 1° Further- 
more in so far as Ramsay-Fatrfaw v. Ramsay-Fairfam overrules 
Inverclyde v. Inverclyde it impliedly overrules the reasoning of 
Bucknill L.J. in Casey v. Casey which was based ‘‘ partly on the 
balance of hardship to the parties, but mainly on the analogy of 
the rule that the court of the domicile of the husband is the sole 
court with jurisdiction to dissolve a marriage.” 1% 

In Hill (orse. Petchey) v. Hill * Collingwood J. had to consider 
whether English courts could found jurisdiction on the ground that 
& marriage was celebrated in England. The suit was for a nullity 
decree on the ground of the husband’s impotence. It was perhaps 
unfortunate that the Queen’s Proctor who was called to argue the 
case supported the view of the petitioner’s counsel that jurisdiction 
could be assumed in such a case. This meant that no proper 
argument was presented for the contrary view—though it might 
equally be said that since both counsel agreed it emphasises the 
fact the jurisdiction was rightly assumed. 

Collingwood J. seemed inclined to equate the grounds for a 
voidable marriage with the principles upon which a marriage might 
be held void. He noted that this might not be true of wilful refusal 
to consummate but it was certainly true of the other grounds. He 
reasoned that the jurisdiction of the High Court was based on that 
of the old ecclesiastical courts and although those courts do not 
appear to have assumed jurisdiction as courts of the lew loci 
celebrationis such jurisdiction was assumed in Simonin v. Mallac * 
shortly after the Matrimonial Causes Act came into effect. Further 
to this the ecclesiastical courts appear to have made no distinction 
between void and voidable marriages. Finally he noted that there 
is no authority prior to Inverclyde v. Inverclyde wherein suits for 
annulling voidable marriages have been viewed as being concerned 
with changing status. In any case even if there were substantial 
authority for the decision in Inverclyde v. Inverclyde that case was 
overruled by Ramsay-Fairfaw v. Ramsay-Fairfax. 

Collingwood J.’s view of Casey v. Casey was that it was confined 
to its own peculiar facts. In his judgment in that case Bucknill 
L.J. confined himself to cases of wilful refusal to consummate and 
the headnote is too wide in so far as it suggests by the insertion of 


11 [1965] N.Ir. 1. 

12 Ibid. at p. 80. 

13 [1949] P. 429 at p- 481, per Bucknill L.J. with whom Cohen L.J. concurred. 
Of. Somervell L.J. at p. 4332. 

14 [1960] P. 180. For further comment see Milner (1960) 23 M.L.R., p. 184, 
and Webb (1960) 9 I.C.L.Q. p. 129. 

15 Supra, note 8. 
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the letters ‘‘ e.g.” before the words ‘* wilful refusal ’? that Bucknill 
L.J.’s words have reference to all cases of voidable marriages. 
Collingwood J. went on: 


** In a case of wilful refusal a valid marriage is a condition 
precedent to the cause of complaint—the duty to consummate 
depends on the existence of a valid marriage. Where, how- 
ever, as in the present case, the ground of the petition is 
impotence, the cause of the complaint is that the respondent 
was, at the time of the ceremony and has ever since been 
incapable of consummating it. ... The general proposition 
that apart from any other consideration the court has jurisdic- 
tion because the marriage was celebrated in England (a propo- 
sition accepted by Lord MacDermott in Addison v. Addison 
regarding a marriage in Northern Ireland) is limited, so far as 
this court is concerned, by the decision in Casey v. Casey. 
That is to say, it does not apply where the cause is wilful 
refusal to consummate. But so far as the fundamentally 
different cause of impotence is concerned, there is nothing in 
the authorities which precludes the court from assuming juris- 
diction where the marriage was celebrated in this country. I 
therefore hold that the court has jurisdiction and grant a decree 
_accordingly.’’ + 

In Ross-Smith v. Ross-Smith, Karminski J. has taken the opposite 
view. It will be remembered that here the decree was asked for on 
the alternative grounds of the husband’s wilful refusal or incapacity 
to consummate the marriage. On the one hand Karminski J. had 
the authority of Addison v. Addison and Hill v. Hill for assuming 
jurisdiction, on the other hand he had Casey v. Casey, which 
admittedly only concerned wilful refusal, as authority for refusing 
to assume jurisdiction. On the one hand was the view of Somervell 
L.J. in Casey v. Casey: 


“ The mere fact that the ceremony of marriage took place 
in a certain country does not seem to me a ground for founding 
jurisdiction in that country in cases where the matters alleged 
in the petition do not in any way dispute the validity, of the 
ceremony as affecting a marriage.” 17 


On the other hand there was the view of Lord MacDermott in 
Addison v. Addison: 


‘ Whether a contracting party is capable in the physical 
sense of discharging the obligations of matrimony seems to be 
eo linked with the nature and quality of those obligations as 
to be, naturally and aptly, a matter for the lew loci contrac- 
tus... . There is much to be said for committing any plea 
that strikes at the creation of a valid marriage bond—be it one 
of bodily or mental or juristic incapacity or of a failure to 
observe the requisite formalities—to the court of the place 
where the bond was forged. It seems the natural forum to 


16 61960] P. 180 at pp. 144, 145. 
27 [1949] P. 420 at p. 438. 
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decide such issues and in practice it will often be that best 
versed in the law to be applied.” 18 
In the event Karminski J. chose to follow Casey v. Casey since it 
was a decision of the Court of Appeal and, unlike Collingwood J. 
in Hill v. Hill, he found himself unable to distinguish it. Although 
capacity to consummate the marriage is an essential part of the 
marriage contract it did not in his view affect the validity of the 
ceremony and wilful refusal was even more remote from the cere- 
mony.?® In the event he declined to assume jurisdiction. 
Obviously these decisions leave many questions unanswered. 
The first problem is to ascertain the precise extent of the authority 
of Casey v. Casey. It is submitted that it is open to the courts to 
take the view of either judge. It would perhaps have been prefer- 
able had Karminski J. followed Collingwood J. There is after all 
doubt as to the scope of the decision in Casey v. Casey and since 
one High Court judge had already pronounced a very well-reasoned 
judgment narrowing its scope it might be argued that Karminski J. 
should have followed him. On the other hand the contradictory 
arguments of Lord Somervell and Lord MacDermott are both very 
cogent. If Ross-Smith v. Ross-Smith should go to the Court of 
Appeal it will be interesting to hear the arguments advanced on 
either side; more especially it will be of considerable value to have 
a statement of the law from that court. Whilst there is scope for 
satisfaction in that the Court of Appeal have finally dissociated 
themselves from the reasoning in Inverclyde v. Inverclyde there is 
still a lot of growth to be removed before we get a final statement 
on the relationship between void and voidable marriages and until 
then the jurisdictional question is unlikely to be settled. 


J. A. ANDREWS. 


A Wrre’s Rieatr TO SELL THE Former Matriwonrat Home 


WHERE a house is jointly purchased by a husband and wife, a trust 
for sale is created, the husband and wife being both the trustees 
and the beneficiaries. It is a basic principle of a trust for sale that 
the trustees are under a duty to sell, but that they have a power 
to postpone that sale which they may exercise provided they are 
unanimous. 

In Jones v. Challenger, a husband and wife in 1956 had 
bought a ten-year lease of a house. They then lived together in 
the house but the marriage soon broke up, the wife left the house 
and the husband obtained his divorce in 1959. 

Shortly afterwards the wife, now remarried and living elsewhere, 
applied to the county court for an order under section 80 of the 
Law of Property Act that the husband as a co-trustee should join 


18 [1955] N.I. 1 at Pp. 80, 82. 


10 [1960] 8 Ail B.R. 70 at p. 74. i 
1 [1960] 2 W.L.R. 695; [1980] 2 All E.R. 785. 
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with her in selling the house or that the property should be sold 
by order of the court. 

Under section 80, the court on such an application may make 
such order as it thinks fit, and the county court judge held that it 
would not be reasonable to order a sale in these circumstances and 
turn the innocent husband out. 

On appeal, Donovan J.? held that a court of equity, when 
asked to enforce a trust for sale, must consider whether or not it is 
right and proper that such an order should be made. Conse- 
quently, it was not for the Court of Appeal to determine whether 
it would have reached the same conclusion as the county court 
judge, but only whether that judge had committed some error of 
law which vitiated the manner in which he had exercised his 
discretion. 

The learned judge could find'no such error and held that the 
husband could lawfully continue to live in the house but ‘* justice 
requires that the wife should be paid the value of her interest... 
and that the wife should, therefore, cede her share of the joint 
tenancy to the husband.”’ 

The view of the majority of the court, however, which was 
stated by Devlin L.J., was opposed to this. Devlin L.J. accepted 
that in a ** simple uncomplicated case of a trust for sale of freehold 
property ? any one trustee could enforce a sale.* He then held 
that in the present case the wife could enforce a sale. It is, how- 
ever, in his survey of the law of joint ownership, although in strict 
theory obiter, that the interest of the case lies. 

In Re Buchanan-Wollaston’s Conveyance,* four owners of 
separate but neighbouring properties jointly bought a piece of land 
and covenanted with each other to keep it as an open space. One 
of the four subsequently applied under section 80 for the land to 
be sold. This application was refused as the court would not allow 
the voice of one who was in breach of his obligation to prevail. 

In Stevens v. Hutchinson,’ a husband and wife owned a matri- 
monial home on trust for sale. A judgment creditor of the hus- 
band’s applied for an order under section 80 which was refused on 
the ground that the creditor could not apply as he was not a person 
interested under the trust. Upjohn J. declared that in any event 
the creditor could have had no better right than that of the 
husband who could not have obtained an order which would have 
turned the wife out of the house. 

Devlin L.J. accepted this last statement. The position is, 
therefore, that although during the currency of the marriage there 
is a duty to sell imposed by section 84 of the Law of Property Act, 
the court will not enforce it. Why should this be? Because in the 

2 aoon Lord Greene M.R. in Re Buchanan-Wollaston's Conveyance [1989] 
3 Re Mayo [1948] Ch. 802. 


4,[1989] Ch. 788. 
o [1958] Ch. 299. 
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purchase of the home, just as in the purchase of the open space to 
benefit others neighbouring in Buchanan-Wollaston’s Conveyance, 
there existed a secondary or collateral object, namely to provide a 
continuing matrimonial home. If the court were to enforce the 
trust for sale it would be defeating the collateral object and this it 
will not do. 

After a divorce, however, the collateral object can no longer 
exist and on an application under section 80 the court will then 
“ take such action as it thinks fit.” The criterion for the court, 
however, is not to do what is reasonable. 


‘ The test is not what is reasonable. It is reasonable for 
the husband to want to go on living in the home: it is reason- 
able for the wife to want her share of the joint property in 
cash. The whole question is whether it is inequitable for the 
wife, once the matrimonial home has gone, to want to realise 
her investment .. . It clearly is not. The conversion of the 
property to a form in which both parties can enjoy their rights 
is the prime object of the trust: the preservation of the home 
as a home for one of them singly is not an object at all. If 
the prime object of the trust is made paramount as it should 
be, there is only one order that can be made.” 

We have come a long way since 1925 when the beneficiaries’ 
rights under a statutory trust were declared to be merely the pro- 
ceeds of sale and the rents and profits until sale. Denning L.J. in 
Bull v. Bull * declared beneficiaries’ rights to be as large as those 
of an owner before 1926, except that today they are equitable and 
no longer legal. A beneficiary, he held, had, therefore, in addition, 
a right to physical possession of the property held on trust for sale. 
Now, as appears from the judgment of Devlin L.J., one spouse 
trustee during the marriage cannot be compelled to perform his 
1925 statutory duty to sell the property. 

- It would appear that the decision in Jones v. Challenger is not 
to be limited to cases of husband and wife. Where two sisters pool 
their life savings to buy a small cottage for their old age, can it be 
that one can force the other to sell? Consider also two friends who 
set up a market garden and jointly buy two acres of land. The 
collateral purpose of the purchase is to supply a livelihood for each 
of them. When the two friends quarrel must both of them sell 
out? 

D. G. VALENTINE. 


6 [1955] 1 Q.B. 284. 
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THe CrrminaL Prosecution IN Enouanp. By PATRICK DEVLIN. 
[Oxford, at the University Press. 1960. viii and 118 pp. 
15s. net. ] 


One of the lesser, and I trust least controversial of the revolutions of our 
times is the change in the attitude of the judiciary in the matter of discussing 
the law and its administration. Fifty, or even thirty years ago a judge did his 
work on the bench, and occasionally presided over a Commission entrusted with 
the task of reporting on some technical branch of the law, or possibly occupied 
some honorific post in a university, but it was generally felt that he ought not 
to write a book, give a lecture, or occupy himself with anything outside the 
strict routine of his judicial office, unless In one of the limited ways already 
indicated. This convention seems to have been successfully shattered by the 
present generation of Judges, and in this movement Devlin L.J.—he can hardly 
expect to disguise himself by appearing on the title page of this book as 
Patrick Devlin—has played a prominent part. 

This change in attitude has already enriched our legal and semi-legal 
literature with several outstanding works, destined to be classics, most of 
which first took shape as courses of lectures, particularly those in the Hamlyn 
series, to which of course Sir Patrick Devlin made an important contribution 
in his Trial by Jury.1 The present volume originates in the same way, that is 
in the Theme Lectures given at the Law School of Yale University in 1956, 
which are indeed a sort of sequel, in reverse, to the earlier course; for they 
deal with the proceedings anterior to a criminal case being opened to a jury, 
indeed anterior to the arraignment of the prisoner. 

Sir Patrick deals with four topics: general principles, interrogation, 
arrest and detention and the legal process. In their finalised form the 
lectures are of somewhat unequal length, that on the interrogation of the 
suspect being very nearly twice as long ag any of the others. It is, of 
course, concerned with the activities of the police in a prosecution, as indeed 
is the third lecture. In the result the volume provides an analysis of the 
part played by the police in the organisation of criminal proceedings. As this 
is carried through with all the acumen, understanding, and wisdom that we 
have become accustomed to expect from the author, and as much of: it probes 
and , searches into areas of police activity which have previously only been 
explored in a superficial way, if at all, it will readily be realised that the book 
makes much the most important contribution to our understanding of this 
subject which has so far appeared. 

Although Chapter I is in a sense prepara to the investigation already 
mentioned it provides an illuminating historical account of the development of 
the present day English arrangements for prosecutions. During the course 
of this the author brings out and underlines the points of basic importance. 
Some of these have not, I think, previously been placed quite so firmly and 
clearly in the picture. In particular he throws new light on the constant 
struggle which has gone on between the executive and the judiclary in con- 
nection with the administration of criminal justice. The executive is concerned 
with the maintenance of order; the judges with the compulsive demands of 
their conception of justice. So as to ensure that order is preserved and the 
security of the State maintained the executive is prepared to sacrifice some 
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innocent persons but the courts have on the whole taken the view that 
individual cases must be dealt with on their merits, This requires above a!] 
fairness of approach: for whatever the short term interest may be as regards 
obtaining convictions, in the long run salus populi is best secured by the doing 
of justice—both in appearance and in actuality. 

It cannot be doubted that despite some temporary aberrations the instinct 
of the English people has supported the judiciary in this conflict, and this is 
no doubt why, on the whole, justice has triumphed over expediency. The 
historical account of how this has happened is one of the most interesting 
features of this book. 

Thus in the middle ages the executive invented the powerful police weapon 
of the justice of the peace which was brought to perfection in Tudor times and 
maintained essentially that aspect until well on in the last century. But the 
justice was a part of the judicial apparatus as well as of the executive, so 
the superior courts were able to exercise some sort of control, and eventually 
to insist that judicial standards should be observed. The eventual result of 
this was that the magistracy became that subordinate echelon of the judiciary 
which we know today, and the modern police force had to be erected to take its 
place. But “the constant drift... from unfettered administrative action to 
regulated judicial proceeding ” has gone on and “the police have already in 
some respects become a quasi-judicial body. Beginning their work of inquiry 
ag freely as the justices began theirs the police find themselves more and more 
controlled by rules, partly self-imposed, and partly derived from the mandates 
of the judges.” To show how this situation hag developed is one of the main 
objects of this book. 

An interesting contrast is drawn between the position of the police in most 
continental countries, such as France, where the control of the police is 
secured directly from higher executive authority and that in England where 
the control is “remote.” This “remote” control is exercised partly by public 
opinion, which expects a certain “standard behaviour” from the police—this 
has been well brought out in some recent critical cases—and partly by the 
judges who can not only express disapproval of particular conduct, but can 
exercise a sanction through the exclusion of evidence wrongly or even 
unfairly obtained. In this connection the close connection between the bar 
and the judiciary is important—‘ the bar not only ‘transmits’ the judge’s 
power, but enables him to exercise it much more informally than otherwise he 
could.” Moreover the bar is in pretty close contact with both prisoners and 
police and can not only “transmit” its knowledge, but on its elevation 
individually to the bench takes its knowledge into the ranks of the latter. 

The detailed working out of this thesis is the subject-matter of Chapters 2 
and 8. This involves a fairly close analysis of some of the more important 
rules of evidence and the way they are actually applied in the circumstances of 
a criminal trial, and an illuminating discussion of the Judges’ Rules. The 
development of the strength and importance of these theoretically quite 
informal and non-coercive suggestions for a code of conduct for the police is 
quite typical of the English outlook and method. As Sir Patrick says “the 
Rules undoubtedly require the observance of a very high standard and it may 
be of a higher standard than the average policeman was in the first instance 
naturally inclined to adapt.” 

While in a formal sense the Rules are not binding, in practice they are 
enforced by the judges through their control over the trial, and also to some 
extent by the “habit of the police never to admit of the slightest departure 
from correctness” which must in the end have the effect of securing a fairly 
uniform observance. Nevertheless as Sir Patrick points out there is, par- 
ticularly in certain types of case, a disquietingly high percentage of confes- 
sions by accused persons, much higher than in the corresponding cases in 
Scotland. A proportion of these seems highly likely to be due to a “ tendegcy 
to press interrogation too hard against a man belleved to be guilty.” It is 
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difficult to judge how large this proportion is for as Sir Patrick points out 
there are a number of other equally cogent reasons why one would expect a 
high proportion of confessions even during the most fairly conducted 
interrogation. He does not suggest any additional methods of eliminating 
the black eases but there is obviously room here for further research and 
thought. 

Even in cases where confessions are wrongfully obtained, the results, Such 
as the discovery of stolen property, may be put in evidence. This has always 
seemed to me seriously to weaken the value of the rule against the illegal 
extraction of confessions. Similarly, documents may be put in evidence 
against a prisoner even if they were unlawfully obtained by the police in the 
first instance. Sir Patrick evidently thinks- that this last rule at any rate is 
contrary to the spirit of the Judges’ Rules, and may be altered if some modern 
Wilkes will arise to test it in the Court of Criminal Appeal. 

The situation as regards arrest and detention (Chap. 8) is better known to 
English lawyers, and the procedure in Magistrates’ Courts (Chap. 4) is even 
more familiar. Sir Patrick is of course discoursing to American Lawyers and 
does so in felicitous and lucid language, but these lectures are likely to prove 
of less interest to his compatriots than the earlier ones. 

It is useful that the Judges’ Rules themselves should be given in an 
Appendix. 

C 


CAUSATION IN THE Law. , By H. L. A. Harr, Professor of Juris- 
prudence in the University of Oxford, and A. M. Honoré, 
Rhodes Reader in Roman-Dutch Law in the University of 
Oxford. [Oxford: Clarendon Press. 1959. xxxii and 454 pp. 
55s. net. ] 


Common lawyers have been continuously troubled by problems of causation. 
Nor have such shibboleths as “ proximate cause,” “last opportunity ” and the 
rest afforded much help to judge or jury. Indeed, one has a sneaking 
sympathy for the Irish High Court Judge who evaded the task of explaining 
the tangled rules of “last opportunity” to the jury in a running down action 
by asking them to answer “the simple question: Which car hit the other 
first?” In this fascinating and scholarly volume (as in their earlier articles) 
Professor Hart and Mr. Honoré endeavour first to identify the sources of 
confusion surrounding the legal use of causal language. They agree with the 
judges that the lawyer uses “ cause” in the sense of the “plain man,” not of 
the scientist or philosopher; and they demonstrate why philosophical 
“theorles” of causation have had so little point of contact with legal 
practice. In their examination of what the lawyer has taken over from the 
plain man, when he speaks of cause, they discern three separate notions. The 
central concept is that of a contingency initiating a series of physical changes; 
but, in addition, there are the further concepts of providing a man with a 
reason, and of providing a man with an opportunity, for doing something. 
The major question discussed in this book is the extent to which these 
concepts are relevant to a consideration of the extent of legal Habllity. 

When a legal rule is stated in terms of a man’s being punishable, or Hable 
to pay compensation, for harm which his act has caused, does Hability, and 
does the limit of liability, depend on causal concepts, wholly, or in part, or 
not at all? The vagueness of the rules enunciated in the courts has led to a 
double attack upon the traditional “causal” view: there are those who say 
that the courts have employed causal language as a mere disguise for 
Judgments of policy and expediency and for judicial intuition; there are others 
who say that, although the courts have honestly endeavoured to answer 
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questions of liability and remoteness in terms of causation, they should now 
abandon that hopeless endeavour in favour of the open adoption of a rule 
permitting a judge to decide simply as a matter of policy what limit ought to 
be imposed on liability. The authors’ principal aim is to evaluate this modern 
substitution of policy for causation. They examine the grounds on which is 
based the modern contention that there is no difference between causal and 
“ pdlicy ” limitations on liability, viz (i) that rules for the determination of 
proximate cause cannot be found, and (ii) that legal responsibility should not 
depend on common sense principles of causation, even if such can be found. 
After detailed study of the English, Commonwealth and American law of tort 
and crime, together with an examination of contract and even evidence and 
procedure, the authors conclude that in fact the courts have had their minds 
dominated by the three causal concepts already described. Admittedly, the 
courts have not been consistent in employing these concepts as tests of the 
limits of legal liability, but the authors have been able to make more than a 
brave show in their attack upon the view that policy alone determines such 
questions. The fashionable “harm within the risk” doctrine is demonstrated 
to be a supplement to, and not a substitute for, causal doctrines. 

Yet a doubt remains. The theory which substitutes policy for rules appeals 
to few lawyers, since it emphasises the element of indeterminacy in the law. 
But does the adoption of the authors’ concepts of causation make any the 
easier the lawyer's task of forecasting what limit the court will impose on 
liability in any particular case? 

In Part III, the authors examine various continental theories, in particular 
the theory of conditions and the adequate cause theory, as debated by German 
jurists. It is remarkable that these theories have been worked out prin- 
cipally in connection with the criminal law, whereas the common lawyer has 
been more concerned with causation in the law of tort. Is there any signifi- 
cance in this fact? Whatever be the answer, the German development of legal 
causal concepts against a background of systematic philosophy serves to 
emphasise the significance of the statement that the common lawyer has 
adopted the plain man’s notions. At least, the common lawyer seems in less 
danger of falling into conceptualism, as this brilliant book demonstrates. 


J. A. Covrrs, 


Company Law. By H. Gorrein, m.comm., LL.D.(Lond.), Professor 
of Commercial Law, University of Birmingham. [London: 
The English Universities Press, Ltd. 1960. 277 pp. 25s.] 


A good lecture must not merely transmit accurate information. It should 
also attract the listener and stimulate his interest. These are commonplaces. 
Does the same hold good of textbooks? The answer to this question seems 
to be far less clear. A glance at any shelf filled with students’ manuals shows 
thåt many authors seem to think that they have done their duty well if they 
have provided correct information. That their works should attract or 
inspire, does not seem to them to be necessary. Some of them would, one 
presumes, shudder at the idea that plodding through their pages should be 
anything but hard grind. 

It is refreshing to see that the author of the present work subscribes to no 
such orthodox thoughts. Although he has set himself the task of providing 
sound basic knowledge, he has used every legitimate device to make his book 
attractive and interesting reading. A very clearly and well-written text, 
skilfully selected examples—both from actual and from imaginary casea— 
constant references to the economic background of the rules which are dis- 
cussed, well chosen excerpts from Committee reports, clippings from news- 
papers and a truly extraordinary ability to explain even the more difficult and 
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technical aspects of company law have combined in producing a book that no 
student of company law should miss. As a first introduction to this complex 
field it could hardly be surpassed. The author very rightly does not simply 
state legal rules. He places before his readers economic and financial 
problems and then shows how the law has dealt with them. This approach to 
the task of teaching law is more usual on the Continent than in this country. 
The present little work shows convincingly how much even an elementary Work 
can gain from its application. 

Of course, nobody can produce a small book like this without displeasing 
some readers. Everybody hag some pet cases that he would like to see 
included and his own particular views as to what is important and what is not. 
To please all is plainly impossible. In the present reviewer’s opinion the 
chief drawback of the work is that the learned author has allotted too little 
space to the law relating to private companies. Most of the students whom he 
wishes to teach are more likely to gain their spurs in this field than in the 
practice relating to public companies. It is therefore surprising that the 
author devotes less than three pages to this topic, which also appears in his book 
at a most unexpected and really inappropriate place: #6. in the chapter on 
“alteration of articles.” Foreign companies are stored away in the same 
place. There are some other minor blemishes: cases which are not actual 
company cases appear in the chapter on the ultra-vires doctrine, occasional 
references to foreign laws are misleading (in particular on p. 38), here 
and there an error has crept into a quotation or a reference is entirely 
missing. In his instruction for the use of his manual the learned author 
advises his students to read by way of supplementation of his book several 
excellent works. But he omits to mention Professor Gower’s masterly Modern 
Company Law, to which his own work provides a good stepping stone. These, 
however, are points which can easily be remedied in future editions. There 
can be no doubt that this is an outstanding little work, which every student 
can use with both pleasure and profit. 

E. J. Coun. 


PARLIAMENTARY SUPERVISION OF DELEGATED LeersLaTION, The 
United Kingdom, Australia, New Zealand and Canada. By 
JoHN E. KERsELL, Assistant Professor of Politics, McMaster 
University, Hamilton, Canada. With a foreword by Sm CEC 
CARR, K.C.B., Q.C., LL.D. [London: Stevens & Sons, Ltd. 
1960. xii and 178 pp. (with index). 265s.] 


Ix his. preface to this book the author tells us that it is, in part at least, an 
‘attempt to draw together some of the literature which has dealt with parlia- 
mentary supervision of delegated legislative powers and that it is a less 
comprehensive version of a Ph.D. thesis. This is, perhaps, to give too modest 
an impression of the scope of the work. The sections devoted to Australia, 
New Zealand and Canada contain material which would not otherwise be 
‘readily available to United Kingdom readers and include much of interest, 
clearly set out, from the comparative point of view. The author need not fear 
that British readers “may think that the problem has now been largely solved 
in practice, and, therefore, that the present study may be ‘purely academic.’ ” 
Even if the problem has been largely solved in the United Kingdom this study 
is of value here in that it describes, in a pedestrian fashion suited to the 
subject, the British system of control of delegated legislation, making full use 
of the reports of the Select Committee on Statutory Instruments and other 
offcial sources. Such a detailed exposition as this has not been previously 
jattempted. : 
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It is not unduly theoretical and is free to a great extent from the air of 
disclosing and denouncing arcane administrative practices which has often 
enveloped academic studies in administrative law. It is re-assuring to read in 
the preface that a great deal is owed “to many persons who have an intimate 
and practical knowledge of the subject, but have been too busy themselves to 
publish.” There are, indeed, many persons who are privy to the formerly 
averred administrative mysteries. The number of lawyers, for example, who 
regularly have a hand in delegated legislation is not small and is larger than 
the number engaged in some specialised lines of private practice. The days 
of dubious legislation and devious devices are really over, if they ever existed, 
and Dr. Kersell recognises this and, indeed, helps to demonstrate It. 

The index (for which the author is not responsible and hence feelg free 
to praise as a fine one) surprisingly omits the entry “ ultra vires.” Naturally 
this principle is referred to in various places in the text but the omission is 
perhaps symptomatic of a certain weakness on the legal side. The fourth and 
last specified ground on which the Special Orders Committee of the House of 
Lords reviews certain statutory instruments is “ whether there are doubts 
about vires” but the House of Commons Select Committee on Statutory 
Instruments does not in terms specify such a ground, though that Committee’s 
third ground (“makes unusual or unexpected use of the powers conferred ”) 
“catches cases which a member might think were ultra vires cases,” 
according to Sir Cecil Carr (“Parliamentary Control of Delegated Legis- 
lation,” Public Law, 1956, at p 209). Dr. Kersell, however, considers (p. 74) 
that this third ground “finds its parallel” in two of the House of Lords’ 
Committee’s, the first and third, and not also, apparently, the fourth. It is 
thus not clear how he thinks ultra vires is a ground for scrutiny by the Select 
Committee. The «ultra vires objection seems to be one of those, described as 
“legalistic” (p. 87), which may lead to “legalistic and constitutional debates ” 
(p. 89). “ Legalistic” in recent years has become something of a vogue word in 
some quarters, even legal and judicial ones, strange as it may seem. It implies 
impatience with legal criteria and it is odd to find a champion of constitutional 
propriety and legality like Dr. Kersell falling for it, to continue the contem- 
porary idiom. “A politician or an administrator may nowadays describe as 
‘Legalistic’ a lawyers decision or advice which conflicts with a policy or 
proposed course of action. It is always clear from the context that the 
adjective is used in an unfavourable sense and is in some way distinguished in 
the mind of the speaker or writer from ‘ judicial’ or ‘legal’” (vide the present 
reviewers article “The Word ‘Legalistic,” Scots Law Times, 1952, 
pp. 185-187). 

Referring to the right to appeal to the courts on the ground that a par- 
ticular piece of delegated legislation is tra vires of the enabling Act 
Dr. Kersell says (p. 124): “Government draftsmen have, however, proved 
themselves most ingenious in phrasing grants of power so as to limit the 
authority of courts in this regard, and have been careful, also, not to produce 
ingtruments which go beyond the limits of the enabling legislation.” Sir Cecil 
Carr has also written (op. cit., p. 207) of “the extreme width of the law- 
making powers delegated” and “the scrupulous care exercised by depart- 
mental lawyers.” It is true that the law reports do seem nowadays to record 
few whtra vires decisions against government departments but Sir Carleton 
Allen has commented (Law and Orders, 2nd ed., 288): “Not a few rules 
and orders are ‘ border-line cases’ and give rise to reasonable doubts whether 
they fall within their appointed vires: but it is only a very limited number 
of citizens who are in a position to question them. The executive, without 
necessarily intending deliberately to violate the law, is in most cases fairly 
safe in taking a risk of overstepping the line in the interests of what is con- 
sidered to be efficient administration.” And he has elsewhere remarked 
((1956) 72 L.Q.R. 81) that “it ig perhaps fortunate for general convenierfce, 
though not for the integrity of our law, that the doctrine of ulira vires is not 
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more frequently invoked, as I believe it might well be, if it were not as costly 
as it is uncertain.” Whether or not the doctrine is rarely infringed by 
statutory instruments it is not always an easy principle to avold infringing, 
even when the enabling words are wide. Draftsmen are aware of this 
difficulty, as are administrative lawyers who practise in the courts and in 
administrative jurisdictions. How often are the vires of regulations canvassed 
before, during, and after their making! 

It would have been more realistic if Dr. Kersell had expounded and 
illustrated further the nature of the “ injustices” which he considers may be 
“ perpetrated through statutory instruments” (cf. ¢.9., pp. 20-21, 166-167). 
When an individual complains it usually means that all affected by the 
regulation are also suffering from the alleged injustice and that it would be so 
described by him even if the provision formed part of an Act of Parliament. 
It is not usually appropriate or sufficient to gay (ef. p. 88) by way of 
characterising these envisaged “injustices” that “ conscientious civil servants 
can, if left aes seriously compromise basic elements in the democratic 
complex.” 

W. H. D. Wrxper. 


NatugnaL Justice. By H. H. MARSHALL, C.M.G., LL.B., Q.C. 
(Nigeria), of Gray’s Inn, Barrister-at-Law; Attorney-General 
for the Northern Region of Nigeria. [London: Sweet & 
Maxwell Ltd. 1959. xxiii and 201 pp. 85s.] 


Ters is the first monograph to have been devoted entirely to an examination 
of the rules of natural justice: nemo judeg in causa sua and audi alteram 
partem. The author traces the historical evolution of the principles in 
English case-law and goes on to consider their application in proceedings 
before the ordinary courts, arbitrators and domestic tribunals and in adminis. 
trative law. He also deals briefly with natural justice as a test of the validity 
of foreign judgments, natural justice in relation to criminal appeals to the 
Privy Council, and the test of conformity with “natural justice, equity and 
good conscience” which is applied to determine the acceptability of customary 
law in some African territories. 

The cases are accurately summarised and carefully arranged. The author 
is happiest when dealing with proceedings before courts stricto sensu; no 
decision of importance hag escaped him, though one would have welcomed his 
views on whether it is permissible to establish actual bias (as distinct from a 
real likelihood of bias), and the statement that in modern times “ where it is 
found that there is no person available to hear a case except one who is 
interested in the result, the courts do not apply the doctrine of necessity” 
(p. 41) calls for further elaboration (cf. the recent Barnsley licensing case). 
He is least happy when dealing with natural justice in administrative law. 
Too many of the really difficult questions are unasked. Many important 
decisions are not cited; the list of notable absentees includes Ha p. Venicoff, 
He p. Fry and the much-quoted De Vertewl v., Knaggs. The case-law on the 
absence of an implied duty to disclose inspectors’ reports on inquiries in 
connection with orders affecting land is discussed without any mention of 
Ministry of Housing and Local Government Circular No. 9/58 or of its 
effects. The chapter on statutory provisions embodying aspects of the rules of 
natural justice is not very illuminating. And how is one to interpret the 
comment (pp. 168, 186) that the Tribunals and Inquiries Act, 1958, has helped 
to reinstate the principle that Ministers and officials should not be judges in 
their own causes? 

Such imperfections inevitably detract from the usefulness of the book for 
the lawyer in this country. However, the author’s hope that it will be “of 
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particular value to laymen who are called upon to carry out judicial or 
quasi-judicial functions and to those lawyers and laymen, including native 
or customary courts judges, who.in one capacity or another have a duty to 
assist in the administration of justice in Her Majesty’s overseas territories,” 
is likely*to be fulfilled. 


S. A. pe Sucrra. 


Tue Unirication or Soura Arrica, 1902-1910. By L. M. 
THomeson. [Oxford: Clarendon Press. 1960. xvi and 
" 549 pp. 650s. net. | | 


To the minds of all constitutional lawyers the name “South Africa” will 
immediately conjure up the problems surrounding the “ entrenched provisions ” 
in the South Africa Act, 1909. To others different problems will occur. Why, 
for example, is South Africa £ unitary, rather than a federal state? What is 
the history of the South African colour problem and of apartheid? For this 
latter question is not solely a social matter; as lawyers we should remember 
that it concerns the fundamental rights of the citizen. 

' This is an important book, and, although not a law book, it merits the 
serious attention of constitutional lawyers as well as constitutional historians. 
The author is Professor of History in the University of Cape Town, and with 
the exhaustive use of contemporary documents he has traced the constitutional 
history of South Africa from the end of the Second Boer War to 1910, when 
the first General Election in the new Union of South Africa took place. The 
book ig a fascinating and detailed study, written in a lucid and lively style, 
and complete with a map and tables of all the relevant statistics. Professor 
Thompson examines critically all the constitutional steps during the eight 
years covered by the book, both in South Africa and in the United Kingdom 
where the Libera] victory at the 1906 General Election made a vital difference 
to the attitude of the United Kingdom Government to independence of the 
South African colonies, and ultimately to their union. It is salutary to be 
reminded of the part played by Lord Milner in, albeit unwittingly, creating 
a bitterness between the Afrikaners and the British stock in South Africa 
which can still be seen today. Again we read of the work of the “ Kinder- 
garten” and of the men like Botha and Smuts in founding the Union. 

The author is far from happy about the way things have turned out today. 
He shows that the founders of the Union believed that a sovereign Parliament 
would be the best constitutional instrument for handling the difficult problems 
of the country, particularly those of race and language. “In following the 
British example,” writes Professor Thompson (at pp. 482-488) “they had 
ignored the fact, that in so far as the flexible character of the British Con- 
stitution met the needs of the British people, that was because they had 
become a comparatively homogeneous people, and their respect for constitu- 
tional conventions, for’ political compromise, and for personal liberty was 
strong enough to form an effective barrier‘ against arbitrary action by the 
Government of the day, whereas the essence of the problem confronting 
South Africa was that her peoples were extremely heterogeneous, and the 
colour consciousness of most of the whites and the national exclusiveness of 
most of the Afrikaners were potent enough to override any feelings they may 
have had for, conventions, for compromise, and for the liberties of others. 
Since a flexible constitution provides no legal safeguards against arbitrary 
government, it was the very worst prescription for such a country. So long 
as Afrikaners remained in a political majority they would have the oppor- 
tunity, and therefore the temptation, to stand together, to obtain control of 
Parliament, and to impose thelr will on the other inhabitants.” Thus* the 
author concludes that a federal constitution would have been a happier 
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solution for South Africa, and he would have preferred that of the United 
States, with its division of powers even in the centre between the legislature, 
the executive and the judiciary, to have been a model for South Africa, rather 
than the constitution of the United Kingdom. 


D. C. M. YARDLET. 


Dymonv’s Death Duties. Thirteenth edition (in 2 Volumes). 
By Rerama K., Jomns, LL.B.(Lond.) of the Estate Duty 
Office, an Assistant Controller of Death Duties. [London: 
The Solicitors’ Law Stationery Society Limited. 1960. 
1088 pp. with 855 pp. of Statutes. Price £7 7s.] 


Tse reader's first reaction when he handles the two volumes of the 18th edition 
of Dymond is likely to be: could it not have been stated more concisely? 
The answer is that it could, but that the peculiar quality of Dymond has 
always been to state the law fully and with accuracy, rather than concisely. 
It is intended to be a reference book for the practitioner who has a particular 
problem to solve, and is of little value to the reader— whether student or 
practitioner—who simply wishes to improve his knowledge of estate duty law. 

The work of writing in the new law which has come into being since the 
12th edition wags published in 1955 has been performed with commendable 
efficiency. Editors are sometimes tempted to leave the text unaltered, and to 
add, either in footnotes or at the end of sections, references to new decisions 
which should more properly be incorporated into the text by a complete 
rewriting. Mr. Johns however appears to have taken care to do all the 
rewriting that is necessary. For example, in discussing the necessity that a 
donor of a gift outside the statutory period must have been excluded from 
possession and enjoyment, Mr. Johns deals fully with what is perhaps the most 
important new decision on the case, Chick v. Oommitssioner of Stamp Duties 
of New South Wales [1958] A.C. 485. Similarly the Barbour case (W est- 
minster Bank Limited v. I. R. C. [1958] A.C. 210) has caused a considerable 
amount of rewriting of the text on section 2 (1) (d£) of the Finance Act, 1894. 

One welcome innovation is that the appendix containing the text of the 
Statutes is now published in a separate volume, and in a larger type. If the 
reviewer may be allowed a criticism, it is that the book was allowed to go to 
press when it was already somewhat out of date in an important respect. 
Chapter 8 refers to “property passing and property deemed to pass”: a 
distinction which is probably no longer valid, since the dictum of Lord 
Macnaghten upon which it is based has now been rejected by the House of 
Lords in Public Trustees v. I. R. C. [1960] 2 W.L.R. 208. Admittedly the 
publishers have obligingly included sixteen green pages of addendum, bringing 
the statement of the law up to December 81, 1959. However, since the 
Finance Act, 1960, will plainly make the book even more out of date, it is 
questionable whether the addendum could not have been left to be dealt with 
in a supplement. 

Any doubts the reader might have whether the law of death duties 
requires reform must surely be dissolved by even a quick glance at this massive 
book. Estate duty is capricious and uncertain in its application. Whether 
it may be avoided in advance or not often depends upon circumstances beyond 
the contro] of the property owner. It is terrifying to consider the enormous 
human effort which is expended in the making, amending, applying, and 
avoiding, of estate duty law. 


D. C. Porren. 


Nov, 1960 REVIEWS 75 


Insurance. By H. E. Raynes. Home University Library No. 244, 
[London: Oxford University Press. 202 pp. 8s. 6d. net.] 


Turis is a useful addition to the well-known series of publications. Separate 
chapters “deal with the various kinds of insurance business, perhaps the most 
interesting being those on accident insurance and reinsurance. All these 
chapters describe the origin of the particular branch of business and its 
present scope and conduct. Anyone concerned with teaching insurance law 
should welcome the background provided in this little volume. He will also 
discover pointers indicating where emphasis is required not because of the 
legal interest or difficulty of a particular problem but because of the 
frequency and business importance of a phenomenon. For instance, attention 
is drawn to the fact that as a result of the greater care now devoted to 
packing the importance of the Memorandum in the Lloyd’s marine policy has 
greatly diminished. On the other hand, the growth in volume and variety of 
reinsurance suggests that perhaps more time than is usual might be given to 
the law of reinsurance. 

Another welcome feature of the book is its description of the growing 
public control-——still, some may think, inadequate—of the insurance business 
and of the various forms in which the Government itself engages in insurance 
business. Insurance finance, a problem also of considerable political interest 
—itself recently discussed, for example, by Professor Titmuss in The 
Irresponsible Society (Fabian Tract No. 828)—is outside the scope of this 
volume. The book also contains a sketch of insurance law, confined to basic 
principles and of course not intended for law students. But these will derive 
great benefit from reading this lively survey as an introduction to their study 
of insurance law. 

A new edition would benefit from a rather more detailed index. Some 
reference might also be considered to the insurance against libel actions 
taken out by publishers and to compulsory aviation and nuclear installations 


insurance. OCG 
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ENACTMENTS AND OrnpERS ConcerNnineG Savincs Bangs. By C. E. 
LAWTON, 0.3.£., LL.D., Barrister-at-Law. Two vols. [London: 
Savings Bank Institute. 1959. 1052 and (index) 48 pp. £8 
net. | 


Ix 1949 Mr. Lawton published his guide to the Law of Trustee Savings Banks 
(reviewed in 18 M.L.R. p. 589) which was the first comprehensive textbook 
on the subject, In the present volume he has assembled the statutory material 
on which the administration of the savings banks depends, so the work is a 
companion volume to the earlier one, and as such will no doubt be welcome to 
the large number of officials who are responsible for the running of these 
banks, the expanding work of which has been a marked feature of post-war 
ecdnomic development. 

Mr, Lawton devotes his first volume to legislation and his second to 
statutory rules and orders and statutory instruments. Owing to the absence 
of uniformity, not perhaps very serious, between the law in Great Britain and 
that in Northern Ireland, in Jersey, in Guernsey, and in the Isle of Man some- 
thing like a fifth of the book is taken up with the position in these smaller 
jurisdictions. Comprehensive as is Mr. Lawton’s selection from the Statutes 
he does not include several of those which appear in Watts’ Law of Savings 
Banks: these, however, seem at the present time to be largely of historical 
interest. 

Mr. Lawton should now turn his attention to a collection of the more 
important rulings of the registrar, to which could profitably be added, a 
selection from the decisions of the High Court. c. 


- | No 
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Wiuiams ON True, 2nd edition—Supplement 1959. By W. J. 
WILLIAMS B.A. [London: Butterworth & Company (Publishers) 
Ltd. 1959, ix and 29 pp. 7s. 6d. net. | 


Taos: who use the admirable treatise Williams on Title will be happy to add 
to their equipment of law books the Supplement to the second edition. $ 
As the Preface observes, “the general arrangement of this Supplement 
follows a now familiar form and no difficulty will arise in ita use with the 
original volume.” ‘ 
There is the usual apparatus of tables of statutes and cases. Cases : 
decided after the publication of the second edition are not merely listed but are 
shortly yet helpfully epitomised and there are corrigenda of the text of the 
volume to which it is a supplement. Williams on Title is so widely used 
that this Supplement is sure to enjoy, as it calls for, similarly wide circulation. 


Bertram B. Bewas, i 


La RÔLE DES ORGANISATIONS INTERNATIONALES EN MATIÈRE DE 
Prits Er d'’'EMPRUNTS—-PROBLÈMES JORIDIQUES. By JEAN 
Sarmon. [Published under the Auspices of the Carnegie 
Endowment for International Peace, European Centre. 
London. Stevens & Sons Ltd. xix and 866 pp. 42s.] 


Tars work, which promises a treatment of the legal problems relating to 
international loans in which international organisations are concerned, is 
introduced by no less than three prefaces, one by the President of the 
European Centre of the Carnegie Foundation, one by Professor Reuter of 
the University of Paris and one by the author. The first two of these are 
highly laudatory of the author’s achievements. The present reviewer finds 
himself regretfully unable to join in this praise. In his view the author 
has failed to advance the study of the legal—as distinct from the historical, 
economical or political—problems of the topic to which his work was devoted. 
The first part of the work gives a chronological summary of the various 
loans obtained by international organisations in the past. This survey, which 
ranges from the financial support granted to the European Danube Commis- 
sion to loans obtained by UNESCO and the World Health Organisation, is 
well written and would, no doubt, be of interest to political scientists, 
financial advisers and—perhaps—to historians, But to the lawyer it can 
hardly be of much greater significance than, say, a history of the loans granted 
to oil companies or to steel producers. ‘One of the three conclusions which 
the author derives from this part of his investigations is that international 
organisations have lent from and to states, private persons and the public at e 
large and that consequently all imaginable possibilities relating to the person 
of the party contracting with the international organisation have alregdy 
materialised. Most readers will be inclined to feel that a less extensive 
historical research might have justified this (and the other two) conclusions. 
The second part is headed “common legal problems.” The expectant 
reader approaches this part hoping that it would bring the real kernel of the 
author’s endeavours—a sort of “ general part” of the law relating to loans by 
or to international organisations. Such hopes are quickly disappointed. The 
first of the three chapters of thig part deals with the question of the choice 
of law. In the authors view public international law applies wherever the 
loan relation is elther between an International organisation and a state or 
between an international organisation and another international organisation. 
In all other cases municipal law applies. This may be right. It corresponds, 
n@ doubt, to the traditional doctrine. But the author has failed to advance 
novel or convincing grounds for it. Neither the references to the convenience x 
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or interests of lenders nor those to decisions of international tribunals relating 
to contracts by states with private individuals can make up for this defect. 
The rest of the second chapter reverts once more to the descriptive method of 
the first. There is a detailed discussion of the competence of the various 
international organisations (including the defunct ones) to lend and borrow 
money and we are told how the various contracts described in the first 
chapter were negotiated. There ls very little law in all this and nothing at all 
that could be called “ general ”—except perhaps the question as such. 

The last part gives up all pretence at coming to grips with the legal 
aspects of international loans in general. We are once more conducted on a 
tour through the very same individual loan agreements which were the 
subject-matter of the first two chapters—this time with a view to considering 
what guarantees of payment were accorded to the lender, what (if any) 
procedural provisions were made for enforcing the debt and what law was 
applcable to the individual contract. This part makes undoubtedly interesting 
reading—the author writes always lucidly and attractively—but there is 
hardly any connection between the individual chapters discussing the parti- 
cular loans. The author has here and there contributed to the discussion of 
problems of detail—some no longer of any theoretical or practical relevance— 
but this chapter succeeds as little as the earlier ones in persuading the reader 
that there is more at issue than problems relating merely to the particular 
case and of interest to those only who are or were concerned with it. 

It may well be that international loans and the position of international 
organisations in relationship thereto pose a number of common problems. If 
so, the present study has done no more than prepare some part of the path 
which a proper legal investigation of these questions will have to pursue. 


E. J. Comyn. 


Tee [INTERNATIONAL Law or THE SEs. 4th ed. By C. JoHN 
Cotomsos. [London: Longmans, Green & Co. Ltd. 1959. 
xvii and 788 and (index) 27 pp. 60s. net. | 


Reavers will recognise this book as the fourth edition of the original work by 
the late Professor Higgins and Dr. Colombos which first appeared in 1948. 
Since its first appearance Higgins and Colombos or Colombos, as it is now, 
has acquired considerable authority for itself in the English speaking world. 
Indeed the fact that it has been translated into the other five major European 
tongues tends to show that its merits are now universally recognised. 

An earlier reviewer, Sir Arnold McNair, said of this book: “The test of a 
book of this character is not originality, for it ig not the business of the 
authors to invent the rules of the law of the sea, but the degree to which it 
gives a ready answer to the vast majority of questions to which the use of the 
sea gives rise, and indicates the means of access to the sources which are 
responsible for the rules. In my opinion this book satisfies the test remarkably 
well” In the main the present reviewer is of a like opinion. Colombos is and 
deserves to be a work of authority and any new edition is to be welcomed. 
The wealth of the material which is cited and the authority and clarity of the 
text make it a book which is well above the ordinary. ‘There is a great need 
for an objective approach to the problems of international law and this book 
is generally speaking objective. At least it is an objective statement of 
Anglo-American jurisprudence on the subject, though occasionally one finds 
some surprising statements. 

To describe the British attempt to reach a compromise at the Geneva 
Conference of 1958 on a six-mile territorial sea with a qualification preserving 
existing rights of passage as “a tactical error and a vain effort” [p. 98] find 
to describe its overwhelming defeat as fortunate because “Had it been 
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adopted it would have undermined the traditional rule of a three-mile limit of 
territorial waters for which so many generations of eminent British statesmen 
and jurists had strenuously fought for over a century ” [p. 94] might seem a 
little conservative. The Anglo-American concessions at the 1960 Conference 
must have given Dr. Colombos a nasty shock though presumably he regards 
the failure of the Conference with some satisfaction. But should we not face 
reality? The Geneva Conferences were a defeat for Anglo-American 
diplomacy. Whilst it is not true to say that the three-mile rule is defunct it is 
no longer accepted by the vast majority of states whose views must have 
some significance in maritime practice. 

Dr. Colombos’ approach to his subject is the empirical approach so common 
in Anglo-Saxon literature. Hig book concerns itself largely with the historical 
growth of rules and principles moving from case to case, treaty to treaty, and 
incorporating instances of Anglo-American state practice. Discussion of 
modern social, economic and military problems is confined to a minimum. 
Although the reader’s interest is never lost, he is left with something less 
than a complete view of the subject. For example, one would like to have seen 
more discussion of the problem of conservation of the resources of the sea, 
the validity of nuclear tests on the high seas and the problems of radiation, 
and the Inter-Governmental Maritime Consultative Organisation. 

In some ways it is perhaps unfair to make these points against a work 
which gets out only to elaborate the well-recognised rules and principles of the 
law of the sea and which does so exhaustively and skilfully. On the other 
hand a book which is referred to by many lawyers, naval officers and others 
and is the start and finish of the study of this subject for many might attempt 
more than this. When the subject under discussion is one in which the rules 
are inextricably bound up with state practice there is something to be said for 
discussing the factors which are influencing that practice or are likely to do 
so in the near future. 

The book is divided roughly into two halves. The first half deals with the 
law of the sea in time of peace and the second in time of war. The law 
of the sea in time of peace is dealt with very adequately though the treatment 
is subject to the criticisms made above. In dealing with the law of the sea in 
time of war Dr. Colombos comes into his own. He draws freely on the 
material which he uses in his book 4A Treatise on the Law of Prize. It is a 
masterfully thorough exposition of the traditional rules of the law of the sea 
in war. It is unfortunate that the author largely leaves out of account the 
emergence of the United Nations. What would be the relevance of the law of 
neutrality to the members of the UN in a future war? Surely there is an 
obligation on any writer on any subject of international law these days to 
consider fully the effects of the new international law created by the 
Charter. Apart from a short concluding chapter this book fails to take into 
account the emergence of the new order. 

Really the book needs a more thorough revision than it has received. A 
little modern material is allowed to intrude here and there but in the main the 
book has survived successive editions with a great deal less change than the 
rapidly developing law of the sea has experienced. For a book of such 
importance this is a great pity. Whilst the work is assured of its place as an 
authority, there seems no reason why it should be left to fossilise. 


J. A. ANDREWS. 


Tue Law anD Custom or THE Ska. By H. A. SmrrE. 8rd ed. 
[ London: Stevens & Sons, Ltd. 1959. xiv and 291 pp. 21s.] 


Tat second edition of this little book, written primarily “ for serving soldiers,” 
“for the wardroom rather than for the law library” (p. viii), was fully 
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reviewed in these pages shortly after its appearance in 1950. The third 
edition is only slightly changed, although account has, of course, been taken of 
such developments as the Norwegian Fisheries Case. In particular, the 
author adheres to his views about the “new and serious problem” created by 
“the Nuremberg and other ‘war crimes’ trials which followed the Second 
World War” (p. 207; it is the author, not the reviewer who persistently 
employs quotation marks when speaking of war crimea or of the Nuremberg 
Charter). The opposite view is largely ignored. It must be hoped that the 
wardroom will be supplied with material which will enable it to form a 
balanced view on an important point. It would be a great pity if British 
naval officers came to regard Professor Smith’s opinions on this point as 
representative or authoritative. 
F. A. MANN. 


JUDGEMENTS OF THE Unrrep NATIONS ADMINISTRATIVE TRIBUNAL. 
Numbers 1 to 70. [New York: United Nations. 1958. vi and 
476 pp. 22s. 6d. net. | 


Suvce the adoption of the Charter of the United Nations much has been 
written on the significance of the international civil service and on the problem 
of the protection of the contracts of service. This problem has been present 
since the days of the League of Nations and originally contracts were worked 
out ad hoc with the Secretariat enjoying wide discretionary powers of dismissal 
In 1928 an Administrative Tribunal was established which soon created a 
jurisprudence which recognised the acquired rights of staff members. The 


Administrative Tribunal was under the supervision of the League and, since 


there was no right of action against the League, it was considered, in 1946, 
that the Assembly could with impunity fail to vote the necessary funds to pay 
awards made by the Tribunal for wrongful dismissal. 

When the United Nations was created, with the Secretariat as one of its 
principal organs, and with a staff much larger than that of the League, it was 
decided to establish a common form of contract, Staff Rules and Regulations 
and a new Administrative Tribunal. From 1980 to 1957, this Tribunal had been 
called upon to deliver no less than seventy judgments arising from cases in 
which members of the Secretariat alleged breach of contract by the Secretary- 
General. The most famous of these cases are those involving eleven United 
States citizens who had invoked the protection of the Fifth Amendment of the 
United States Constitution when summoned before the Internal Security 
Sub-Committee of the Senate, and who were, as a consequence, dismissed by 
the Secretary-General regardless of the terms of their contracts. The General 
Assembly declined to pay the damages and asked the World Court for the 
advisory opinion on the Effect of Awards of- Compensation made by an 
Administrative Tribunal of the United Nations. The Court found against the 
General Assembly which amended the Statute of the Administrative Tribunal. 

Commentators on the matter have been handicapped by the fact that the 
awards of the Tribunal have not been readily available, although the Legal 
Department of the Secretariat has always proved helpful to those seeking 
access to them. Now, however, the first seventy judgments have been pub- 
lished in book form and it is hoped that annual or biennial supplements will 
be made available. It is also desirable that the awards of the Administrative 
Tribunal of UNESCO, which deals with the cases of ‘the staffs employed by all 
the specialised agencies, should also be published at an early date. If this 


‘should be done, it would be an improvement if an alphabetical list of cases 


were added and not merely a table of contents in the order in which the 
judgments were delivered. Likewise, while an appendix giving a note of the 
judgment which dealt with a particular Staff Regulation or Rule is useful, 
it would be more so if the complete text of the Regulations and Rules were 
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appended, together with the Statute of the Tribunal and the advisory opinion 
of the World Court. This raw material is useful, but it is only part of the 
story. 

L. C. Geren. 


Diz ENTEIGNUNGEN IN DER SOWJETISCHEN BESATZUNGSZONE UND 
DIE VERWALTUNG DES VERBMOEGENS VON NICHT IN DER SOWSJET- 
ZONE ANSAESSIGEN Personen. [Published by Bundesminis- 
terium fuer Gesamtdeutsche Fragen. Deutscher Bundesverlag, 
Bonn. | 


Turis tragic account of expropriation in Eastern Germany wes compiled by 
the Ministry for All-German Affairs of the West German Federal Republic. A 
collection of laws, regulations and confidential office circularg illustrates the 
curious method of law-making employed by the revolutionary East German 
Government, which it has in common with other non-democratic régimes. To 
remain respectable the trappings of democratic legislative procedure are 
retained, although in substance there is no difference between an Act of 
Parliament, a decree or a circular. This account carries the story as far as 
1957, four years after that famous June when unrest in East Berlin and 
provincial cities shook but failed to shatter the communist rule. Since then 
the expropriation of farmers, artisans and the few remaining private business- 
men hag continued; the first two groups have been, or are being, pressed into 
so-called co-operatives, and this publication explodes the myth that the 
co-operators retain their property when joining the co-operatives. It is rightly 
pointed out that there is no provision for co-operators leaving the co-operative 
once they have joined it and taking out the property which they have 
contributed. 

One of the reprinted sources is an amendment of the criminal code, with new 
crimes against the state and severe penalties for offences which in western 
countries might be visited with fines in a police court. At least one Soviet 
crime has been taken over. It is called Diversion. Like its Soviet counterpart, 
diversionnyy akt, it involves the destruction of or damage to installations 
required for the defence or economy of the country; the East German code 
dispenses with the Soviet requirement of counter-revolutionary intent. 


0O. C. Gurs. 


Tax Jury 1s SuL Our. By Irwin D, Davimson and RICHARD 
GEHMAN. [London: Peter Davies. 1959. 808 pp. 21s. net.] 


Tus ig a detailed account of a murder trial in New York which arose out vf 
a clash between two of the notorious teenage gangs which infest that city. 
The principal author is the judge who tried the case, and it is probably fair 
to say that such a book could not have been written in any country other 
than the U.S.A. 

The crime itself was peculiarly sordid and despicable—some eighteen or 
twenty of the gangsters who had gone out to look for their enemies found two 
lads whom they took to be members of the rival gang, whether they were or not 
is far from clear on the evidence given, and set upon them, killing one and 
seriously injuring the other: the idea that this was not fair play never seems 
to occur to anybody during the proceedings described in this book, Seven of 
the lads were tried for murder; others being dealt with in the Children’s 
Court. The trial was not one of outstanding interest, the main difficulty being 
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to establish the degrees of guilt as between so many participants. Never- 
theless the book makes fascinating reading for an English lawyer, because of 
the flood of light which it throws upon American criminal procedure, 

If New York State is typical of America, and my own rather superficial 
experience leads me to suppose that it is fairly so, it can be said that the 
divergences between their system and our own have become so great as to make 
thelr common law origin almost unrecognisable. Yet basically the funda- 
mental elements are still held in common; the adversary system, the jury, the 
prosecution’s burden of proof, and the rules of evidence. In spite of this the 
English lawyer perusing the pages of this book feels himself in a strange land, 
a stranger land and in some ways more repellent than if he were to watch a 
trial in a court of one of our continental neighbours where criminal procedure 
is generically different. 

Nothing could bring out better than such a trial as this the differences of 
outlook and atmosphere between the two countries, not only legally but 
sociologically. To begin with it is inconceivable that an English trial judge 
should produce a book about a trial which he had himself conducted, and that 
within a few months of its termination. At the most he might contribute a 
colourless preface to the work of some legal journalist. And this judge who Is 
temperamentally an extrovert is quite uninhibited in respect of his reactions, 
emotional as well as legal, to everything which takes place during the trial 
Thus he tells us of his conversations with his wife about the evidence, applauds 
or criticises the handling of the case by the various counsel engaged, and even 
tells us what he subsequently learned from police officers about the antecedent 
history of the prisoners! This all rather makes one rub one’s eyes, and yet 
the same sort of thing goes on in England; it is only that we do not do these 
things in public! Perhaps it is well that they should be brought into the 
open by somebody somewhere. 

An American trial judge, at any rate in a criminal case, has an excep- 
tionally arduous task to perform. To begin with he seems to take a much 
greater part in the administrative arrangements than does his English opposite 
number. Thus, this book opens with a request to the author from the head of 
the Homicide Bureau of the District Attorney’s Office that he will “ consider 
hearing the trial of the seven boys.” And this the judge takes several days to 
consider including discussions with his wife before he agrees! The relation- 
ship between the District Attorney, who is a public prosecutor, and the Judge 
seems to be much closer than would be regarded as proper in England; thus 
it appears not to be out of the way for the District Attorney or his represen- 
tatives to look in at the judge’s office to discuss the trial arrangements with 
him in the absence of the legal advisers of the prisoners. And not only the 
trial arrangements, but even the evidence to be given during the course of the 
trial (see p. 87). Again the Judge apparently busies himself in obtaining legal 
aid for poor prisoners, even to the extent of making personal appeals for 
assistance to his old friends at the Bar. 

The importance which attaches to getting a satisfactory jury and the 
clfallenging which goes on has struck many English observers of American 
trials: it comes out clearly here. This preliminary sparring seems to establish 
an emotional tension which is very different from that which exists, of course, 
in a big English trial. This is evidently accentuated by the constant objec- 
tions to evidence, and motions to strike statements, whether by witnesses or by 
counsel, off the record of the court. The judge is much more in the arena, 
end though he may commit counsel for contempt, a weapon never used here, 
he evidently has much greater difficulty in keeping his court under control 
than has an English judge. It is'not unknown here for counsel to get cross 
with one another in a long and tiring case, but the American system lends 
itself to the generation of irritation, and the scenes between counsel described 
in this book verging from time to time upon fisticuffs are just not imagingble 
in an English court. 
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One obvious and disturbing element in the evidence is the almost 
monotonous complaint by the prisoners that they were beaten up by the police 
until they confessed. This was all of course flatly denied, and undoubtedly 
some of it was false, and some of it was at the most exaggerated, yet one is 
left with an uneasy feeling that the police methods were open to criticism. 

These are just a few of the points which will forcibly strike the English 
legal reader of this book and which make its perusal so valuable. But it 
throws a flood of light on some aspects of life in a great American city 
during the post-war period and brings to life in a vivid way much of the 
discussion to which we have become accustomed in the sociological journals. 

And the major problem which it poses, and poses not only for the American 
but for the British and for many other communities of the modern work, is 
that of juvenile delinquency itself. Whether we use harsh punishments or 
attempt remedial education we seem to make little progress with the solution. 
Practically all of the lads on trial in this case came from broken homes, though 
there are a number of sentimental photographs of parents embracing those who 
were acquitted, and it may be that the problem is too closely bound up with 
the even bigger one of whither goes society itself?—to be solved at the juvenile 
level. As the author says “the jury is still out” in respect of their verdict in 
this matter. 

Judge Davidson who is evidently a humane and sympathetic man of wide 
public experience—he has been a member of his state legislature—devoteg a 
short appendix to propounding his own plan for handling, and he hopes 
curing, incipient juvenile delinquents. His view is that they must be taken in 
hand before they reach the stage of committing offences, and as he realises 
that in a free community this is likely to give rise to stubborn opposition he 
points out that under existing law, and it is of course the seme here, it is 
possible to deal with children who are neglected or out of control, even if 
crime has not been committed. 

He therefore proposes to designate a number of “ problem areas” each of 
which would have a Local Youth Conference to whom “candidates” for 
consideration might be referred. After a careful hearing of the evidence, the 
Conference might decide that the case was made out, and send the youth to a 
new kind of home, a home which sounds very like one of our own “ approved 
schools” at which he would receive affection, education and training. It is 
‘here of course that the crux of the reforming problem lies: it is difficult, if not 
impossible, to establish in such institutions, the intimate personal relationship 
which ig the vital contribution made in the family. However, if such homes 
could be kept small it may be that some of them would succeed. They would 
have the advantage that none of the inmates would be actual criminals: it is 
the presence of a handful of real scamps in almost any such institution which 
causes most of the difficulty. i 

' C. 


ATTORNEY FOR THE Damned. By Anruur Werserc. [London: 
Macdonald. 1959. xxii and 552 pp. 80s. net. | 


Attorney for the Damned is a collection of addresses delivered by Clarence 
Darrow, mainly to American juries in the first quarter of the present century. 
It has been discreetly edited and informatively noted by Mr. Arthur Weinberg 
and it contains a brief but extremely sympathetic foreword by Mr. Justice 
Douglas, one of the most liberal members of the present Supreme Court. 
Darrow had the reputation of being the best defence counsel of his day 
and, in the particular field in which he worked, he has probably never been 
surpassed. The book undoubtedly gives a clear impression of most of the 
regsons for that reputation. However, it must fall far short of doing justice 
to the man. In recent years, Darrow’s arguments have reached wide new 
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audiences through the cinema and the theatre. The Leopold-Loeb trial and 
the Scopes “ Evolution” case in Tennessee, the famous “monkey trial,” have 
been excellently depicted on the screen and stage in the last few years, and the 
part of Darrow himself has been played with great conviction and impact by 
suitably “outsize actors in both media. In fact, the cinema and the theatre 
proyide almost ideal means for presenting the man and his arguments, for 
although ‘his pleas undoubtedly had a strong rational basis, his primary 
appeal was emotional and required a direct audience. As Douglas writes in 
the foreword, “He ran the gamut of emotions .. .” playing with “full 
orchestration,” and he was obviously an excellent Judge of the pressures by 
which his audiences were to be moved. His rhetoric, however repetitive, must 
have been tremendously effective to hear. Inevitably, it does not stand up so 
well in print. Eloquence of Darrow’s kind had to be heard rather than read, 
and although his passionate conviction emerges from the written word, some of 
his persuasion and much of his impact have undoubtedly been lost in the 
translation into print. Too often, the reader must feel that the assault on his 
emotions is too crude and direct, that he is being submerged by sheer weight 
of word and phrase and that a cooler, more intellectual and less exaggerated 
approach would have been more appropriate to the issues in question. To hear 
Darrow’s twelve hour plea of mitigation in the Leopold-Loeb case must have 
been deeply moving, however wearying; to read his words and learn that 
“There were tears streaming down the judge’s face as Darrow finished .. .” 
leaves quite a different impression, particularly on the more inhibited English 
reader, 

Yet, allowing for this difficulty of translating this type of oratory into 
print, Attorney for the Damned is worth reading for at least three reasons. 
First, it conveys a clear picture of a most interesting and colourful personality, 
extremely passionate and courageous and a speaker of great power and 
conviction. Secondly, Darrow was invariably employed “on behalf of the 
underdog fighting for equal protection, due process and a fair trial,” and the 
issues with which he dealt so forcefully, racial and religious intolerance, 
capital punishment, political Uberty and the right to work and strike, are of 
abiding interest and topicality. And thirdly, the book represents a fascinating 
social commentary on the United Stateg in the early part of the century. To 
cite just one example, one learns that the small town of Dayton, Tennessee, 
the scene of the “monkey trial,’ “became a combined Coney Island, revival 
meeting and circus. Hot dog and lemonade vendors, fundamentalists, IW Ws, 
anarchists, native Tennesseans, revivalists, Holy Rollers, free-thinkers, artists 
and more than 100 newspapermen came to Dayton. Western Union installed 
twenty-two telegraph wires in the city for the use of the newspapermen. 
Dayton was ready! Signs greeted visitors: ‘Read your Bible,’ ‘ Where will 
you spend eternity?’ ‘God is love,’ ‘Sweethearts come to Jesus?” The 
teaching of Darwinism in a local school may have been a burning issue in 1925, 
but how would it have been dealt with in, say, Marlborough, Wiltshire? 


n S. Prevezer. 


Norastz Brisg Triats Serres. Vol. 88: The Trial of August 
Sangret. Edited by MACDONALD CRITCHLEY, M.D. [London: 
William Hodge. 1959. xxxiv and 288 pp. 18s.]| 


Tur trial of August Sangret for the murder of Pearl Wolfe, a girl of nineteen, 
which is described with a full introduction by Dr. Macdonald Critchley in the 
latest volume of the Notable British Trials series, did not raise any important 
legal issues. Its main interest lay in the medical evidence of the two patho- 
logists and the official analyst who, between them, effected a remarkable 
scientific reconstruction of the crime, despite the fact that the body of «the 
victim was already in an advanced state of decomposition. 
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Sangret, a Canadian private of mixed blood stationed near Guildford in 
the relevant year, 1942, did not call any witnegses for the defence, but went 
into the box himself to deny all responsibility for the death of his sweet- 
heart. He was cross-examined at length, but—at least as taken down in the 
shorthand transcript—replied with astonishing clarity for a semi-illitetate man 
and made no conclusive admissions. The circumstantial evidence against him, 
however, not least that provided by the medical men, never left any serious 
doubt about his guilt. 

H. A. H. 


THe ADELAIDE Law Review. Volume 1, Number 1; 1960. 


Tsx arrival of Professor Norval Morris at Adelaide to take up the 
deanship of the Law School there seems already to have had a stimulating 
effect, if we may judge from this admirable first number of the law review. 
The number of excellent legal periodicals emanating from the law schools, or 
elsewhere, in Australia which after all has fewer than a quarter of our 
population ought to put us to shame. It is interesting to notice that the 
American model of student editorship assisted by faculty advice is followed 
here. 

In addition to a number of well written and clearly discussed notes on 
recent cases, which are very sensibly limited to decisions of South Australian 
courts, and the usual book reviews, this initiatory number is noteworthy for 
two outstanding articles. The first of these by the Soliciltor-General of 
Australia (Sir Kenneth Bailey) on “ Australia and the Law of the Sea” first 
saw the light of day as a lecture given to the South Australian branch of the 
Australian Institute of International Affairs. It deals with the vexed problem 
of sovereignty over the Australian continental shelf which is viewed in the 
context of territorial waters generally. This lecture is a model of its kind 
and makes one realise what a loss to the teaching of law was involved when 
Sir Kenneth decided to give up his Chair at Melbourne to accept the office of 
Solicitor-General which in Australia is not a political appointment of the kind 
we know here. 

Professor Morris himself in “A New Qualified Defence to Murder” 
examines historically and critically the development of the doctrine of self 
defence as applied in murder trials in Australia which is a “major develop- 
ment in the law of homicide” (MoKay [1957] V.R. 560; Bufalo [1958] V.R. 
868; Haley (1959) W.N.(N.S.W.) 550). What the Australian judges have been 
concerned with is the limits of the doctrine of self defence, and the effect of 
passing beyond those limits, which will result, normally, in “ manslaughter—not 
murder.” It ig strange that the English courts have never occupied them- 
selves with this problem, though Professor Morris indicates the historical 
reasons why this has been so, and shows how American courts had, well back 
in the last century, been reaching for some such solution as that now found in 4 
Australia. 

C. « 


Tax Lecat Proression. Fifth edition. By PETER ALLSOP, M.A., 
Barrister-at-Law. [London: Sweet & Maxwell, Ltd. 1960. 
x and 188 pp. (including index). 10s. 6d. net.] 


A First Boox or Encuiso Law. Fourth edition. By O. Hoop 
PHILLIPS, B.C.L., M.A.» Barber Professor of Law in the Univer- 
sity of Birmingham. [London: Sweet & Maxwell, Ltd. 1960. 
xxv and 816 pp. (including index), 21s. net.] 

Tuese two books, the one in its fourth and the other in its fifth edition, are 

now established primers for those who propose to embark on a legal career. 

They are complementary in that Mr. Allsop’s book is a practical guide in the 
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steps necessary to qualify as a lawyer, while Profesor Hood Phillips introduces 
the novice to the main features of the legal system which he is to study. 

Mr. Allsop begins with a lucid, though quite detailed, summary of the steps 
necessary to qualify as barrister or solicitor, or to proceed to a law degree in 
a university, and the rest of the work is devoted to books—what suitable 
students’ books there are, which are appropriate for particular examinations, 
and, best of all, how to read a law book intelligently and usefully. 

Professor Hood Phillips’ book is the more substantial work, aiming at 
providing a survey of the courts, the sources of law, and the general principle 
of the main fields of law. That he has succeeded in doing this in just over 
800 pages is a considerable achievement. A “bird’s eye view” book is 
probably the most difficult kind of law book to write. A broad view by a fast- 
flying bird at a great height may be meaningless to those making a first 
acquaintance with the law, and it may be supposed that Hood Phillips’ feat in 
reducing the law of future interests in realty to ten lines is one to be admired 
by the informed rather than fully understood by the uninformed. However, the 
student is well served, for he has here as complete a conspectus of our legal 
system as he can require, and it will serve as an admirable chart when he begins 
to navigate the sea of text-books and law reports. 


E. H. NEWARK. 
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CORRESPONDENCE 


Tur Eprror, í 
The Modern Law Review. 
Sir, 

May I suggest a way to avoid the unsatisfactory conclusions reached by 
Mr. M. P. Furmston in his discussion of the availability of exemption clauses 
to third parties (28 M.L.R. 878 at p. 885)? 

Where a party to a contract is sued in tort for an act that is also a breach 
of contract, he can still set up the exemption clause., This, says Mr. Furmston, 
is volentt—operating by way of consent, not contract. Perhaps; but it looks 
more like a contractual surrender of the right—volentt, but in only one sense. 
You promise for consideration that some harm will not be actionable. It does 
not follow that everything that is called volenti will work in this way. 

Where the defendant is a stranger to the contract he cannot expect the 
contractual sense of volenti (which is of course the more natural) to be 
applicable. Al he can hope to show ig that he has a defence in tort—that he 
has discharged his duty (ef. Street, Torts). Because the basis of such a 
defence is that plaintiff can look after himself—hence defendant’s duty will in 
the circumstances be discharged—the presence and artificialities of contractual 
consent become irrelevant: to equate, as Mr. Furmston does, the contract with 
the consent that will be operative here is to be confused by the ambiguity of 
“ consent.” 

This explains when the clause in Olsen v. Corry would avail against the 
infant plaintif; and it would be paradoxical to give effect to the promise 
merely as such, where promise and consideration are ineffective. It is not 
simply, however, a matter of construction of the contract. The drunken driver 
cases should be booted back into contract or contributory negligence where 
they belong. In (ii) and (iii) the driver can never tell himself that he has 
discharged his duty to plaintiff. i 

Also da lege ferenda perhaps: but fewer hard cases than Mr. Furmston 
would allow. 

D. J. Berriry.° 
Hertford College, 
Oxford. 


Sir, 

Mr. Furmston’s interesting article+ contains a submission which is open to 
criticism. This submission is advanced in order to rebut Mr. Andrews’ argu- 
ment that section 56 of the Law of Property Act, 1925, does not enable a third 
party beneficiary of a simple contract to sue unless he provided consideration.? 


1.‘' Return to Dunlop v. Selfridge? '' 28 M.L.R. 378. 
3 Ibid. at pp. 881-885. 
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.“The mere fact that we treat him as a party to the contract will, of course, 
help him not at all. Party or not, he must as a promisee show that considera- 
tion has moved from him before he can succeed in his action, and in the 
majority of cases he will have given no consideration for the defendant’s 
promise.” 4 

According to Mr. Furmston, “ Mr. Andrews’ argument would fall to the 
ground if it could be shown that there was no difference in the case of a simple 
contract between the doctrine of privity and the rule that consideration must 
move from the promisee. If the two rules are really one, it would follow that 
a person could only be a party to a simple contract where he had given 
consideration, and accordingly, a statutory provision that a person is to be 
treated ag a party must mean that he is to be treated as having given 
consideration. It is submitted that in fact the two rules are identical...” 4 

Mr. Furmston’s submission that the doctrine of privity and the rule that 
consideration must move from the promisee are identical involves (i) that a 
party to a contract is necessarily a party from whom consideration has moved; 
and (ii) that a party from whom consideration has moved ig necessarily a 
party to a contract. This is precisely what Mr. Furmston seeks to demon- 
strate. He argues that (i) is true because “if C ig not a party to the bargain 
he is not a party to the contract ” 3; and that (ii) is true because “ considera- 
tion ” must be a detriment suffered by the promisee which is causally connected 
with an offer addressed to him.® 

No one is likely to quarrel with Mr. Furmston’s postulate that “the 
doctrine of consideration ... represents the acceptance by English law of a 
law of contract based on the bargained-for exchange,” 7 but it does not follow 
from the correctnesg of this postulate that “contract” and “ consideration” 
are in fact only used in the senses suggested by Mr. Furmston. He himself 
makes the point that historically the doctrine of privity was not part and 
parcel of the doctrine of consideration. Moreover, he admits that “no doubt 
obiter dicta can be found which treat the principles as separate”® and that 
they were so treated by the Law Revision Committee.1° 

Of course, Mr. Furmston is entitled to argue that “contract” and “ con- 
sideration” ought to be used only in the senses which he suggests, but in that 
case his submission should be that the two rules ought to be identical, which is 
a very different thing from contending that they are identical. (On this point, 
however, Mr. Furmston seems to be curlously divided. On the one hand, he 
argues strenuously that the two rules are identical, and on the other hand he 
treats the doctrine of privity as if it were a Trojan horse which ought to be 
deported. He denounces the doctrine ag “one of the more unfortunate 
legacies of comparative law. When English lawyers discovered that Con- 
tinental systems of law which knew nothing of consideration nevertheless had 
the rule that a contract could only benefit and bind the parties, they assumed 
that this must be a fundamental characteristic of a contract and promptly 
transferred it to English law although the situation was already provided 
for.” 11 

It is difficult to understand the nature of Mr. Furmston’s complaint. If 
English lawyers had assumed wrongly that English law already possessed the 
doctrine of privity, then the importation of this doctrine could have been an 
“unfortunate legacy.” But Mr. Furmston is at pains to emphasise that the 


3 28 Conveyancer 179 at p. 192. 

4 28 M.L.R. at pp. 882-888. 

5 Ibid. at p. 388. 

8 Ibid. at p. 384. 

vi. Ibid. at p, 888, note 64. ’ 

# Ibid. at p. 878. 

18 Jbid: at p. 384. 

10 Tbid. at p. 888, note 62. 2. ° 
11 Ibid. at p. 888. TELET : 


a 


a wy 


728 THE MODERN LAW REVIEW Vor. 28 
w e 


assumption was correct. So what was the harm done? It ig ag if Ruritania 
complained that one of the more unfortunate legacies of comparative science 
was the Importation of the principle of the steam engine on the ground that tts 
own patriotic scientists had already discovered that principle. 

Mr. Furmston’s submission is not prompted merely by concerh for the 
nicety of legal terminology. He has an axe to grind, namely, to rebut the 
argument indicated by Mr. Andrews. Unfortunately, his submission is 
irrelevant to this issue. Although Mr. Andrews uses the word “contract,” 
section 56 of the Law of Property Act contains the word “ agreement.” 1? 
Hence, without going into the rightness or wrongness of Mr. Andrews’ 
argument, Mr. Furmston’s submission does not invalidate the point that all this 
section does is to treat a third party beneficiary as a party to the agreement, 
and that “party or not, he must as a promisee show that consideration has 
moved from him before he can succeed in his action... .” 13 

Roperr James. 
8 Orchard Road, 
Bromley, Kent 


PEERY R ae m : 





13 “ A person may take an immediate or other interest in land or other property 
or the benefit of any condition, right of entry, covenant or agreement over or 
respecting land or other property, although he may not be named as-a‘party to 

- the conveyance or other instrament.’ 

13 28 Conveyancer at p. 192. 


